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BEGULE  GENEBALES,  24  VICT. 


COURT  OF  EXCHEQUER.  i860. 

Revenue  Side. 


In  pursuance  of  the  provisions  contained  in  the  26th  Section 
of  the  22d  and  23d  Victoria,  Chapter  21,  intituled  "An  Act 
to  regulate  the  Office  of  Queen's  Remembrancer,  and  to 
amend  the  Practice  and  Procedure  on  the  .Revenue  Side  of 
the  Court  of  Exchequer,"  It  is  Ordered  that  the  following 
Rules  in  respect  of  the  matters  hereafter  mentioned  shall  be 
in  force  on  the  Revenue  Side  of  the  Court  of  Exchequer. 


GENERAL  RULE  AS  TO  ISSUING  WRITS. 

1.  All  writs  to  be  hereafter  sued  out  by  the  solicitor  of  any  depart- 
ment, or  by  any  attorney,  shall  be  prepared  by  the  solicitor  of  such 
department,  or  by  the  attorney  suing  out  the  same,  and  the  name  of 
such  solicitor  or  the  name  and  address  of  such  attorney,  together  with 
the  name  of  the  department  (if  any)  on  behalf  of  which  the  writ  is 
sued  out,  shall  be  endorsed  thereon  ;  and  every  such  writ  shall,  before 
the  issuing  thereof,  be  sealed  at  the  Queen's  Remembrancer's  office, 
and  a  precipe  thereof  left  at  the  said  office ;  and  thereupon  an  entry 
of  every  such  writ,  together  with  the  date  of  sealing,  and  the  name  of 
the  solicitor  or  attorney  suing  out  the  same  shall  be  made  in  a  book, 
to  be  kept  at  the  Queen's  Remembrancer's  office  for  that  purpose ; 
and  all  writs  of  whatever  description  to  be  hereafter  issued  from  the 
said  Queen's  Remembrancer's  office  shall  be  tested  of  the  day,  month, 
and  year  when  issued ;  but  in  case  any  writ  or  writs  of  extent  or 
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1860.         diem  clausit  extremum  shall  issue  within  twenty-one  days  from  the 

V^v^-'        date  of  the  fiat,  the  same  may  bear  teste  the  date  of  the  fiat,  provided 

^Kegul*        tnat  thig  ruje  j8  not  to  &ffect  tue  right  of  the  Crown  applying  to  the 

Court,  or  a  Judge,  for  a  writ  of  extent  or  diem  clausit  extremum 
tested  the  date  of  the  fiat,  nor  to  affect  commissions  for  enclosing 
waste  land  in  any  of  the  Royal  forests,  process  against  parishes  or 
collectors  under  the  5th  and  6th  Will.  4.  c.  20,  s.  1 1,  or  commissions  for 
taking  the  bond  of  a  public  officer,,  which  may  be  issued  as  at  present. 

Subpoena  ad  Respondendum. 

The  proceeding  by  subpoena  ad  respondendum  may  be  thus  : — 

2.  The  writ  of  subpoena  may  be  either  in  Form  1,  2,  or  3,  Sche- 
dule A.,  according  to  the  circumstances,  and  shall  be  in  force  six 
calendar  months  from  the  date  thereof;  and  at  any  time  during  six 
months  from  the   issuing  or  renewing,  as  hereinafter  mentioned,  of 
the  original  writ  of  subpoena,  one  or  more  concurrent  writ  or  writs 
may  issue,  each  concurrent  writ  to  bear  teste  of  the  same  day  as  the 
original  writ,  and  to  be  sealed  and  marked  u  concurrent,**  and  the 
date  of  issuing  the  concurrent  writ ;  and  such  concurrent  writ  or 
writs  shall  only  be  in  force  for  the  period  during  which  the  original 
writ  of  subpoena  shall  be  in   force ;   but  if  any  defendant  therein 
named  may  not  have  been  served  therewith,  the  original  or  concur- 
rent writ  of  subpoena  may  be  renewed  at  any  time  before  its  expira- 
tion for  six  months  from  the  date  of  such  renewal,  and  so  from  time 
to  time  during  the  currency  of  the  renewed  writ,  by  being  sealed  and 
marked  of  the  day,  month  and  year  of  such  renewal ;  and  a  writ  of 
subpoena  so  renewed  shall  remain  in  force,  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  suit  may  be  limited,  and  for  all  other  purposes,  from  the  date 
of  the  issuing  of  the  original  writ  of  subpoena. 

3.  In  order  to  proceed  to  judgment  under  the  following  rules  the 
the  service  of  the  writ  shall,  where  practicable,  be  personal ;  but  the 
order  of  a  Judge  may  be  obtained  under  special  circumstances,  on 
affidavit,  to  dispense  with  personal  service,  and  to  proceed  as  is  the 
practice  on  the  Common  Law  side  of  the  Court. 

4.  The  appearance  to  be  in  fourteen  days  from  day  of  service,  inclu- 
sive of  the  day  of  service. 

5.  If  defendant  does  not  appear  according  to  the  exigency  of  the 
writ,  judgment  may  be  signed  on  filing  an  information  (if  not  pre- 
viously filed)  and  an  affidavit  of  service,  or  the  order  to  proceed,  and 
in  all  cases  where  the  claim  is  in  respect  of  a  debt,  penalty  or  liqui- 
dated demand  in  money,  execution  may  issue  in  fourteen  days  from 
the  day  of  signing  judgment. 

6.  If  defendant  appears  in  due  time,  a  copy  of  the  information 
must  be  delivered  to  the  defendant,  or  his  attorney,  in  case  he  appears 
by  attorney,  and  notice  given  (either  on  the  information  or  sepa- 
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rately)  to  plead  in  fourteen  days  from  the  day  of  service  of  such  1860. 

notice,  otherwise  judgment.  v^»v^»/ 

7.  The  defendant  may  appear  at  any  time  before  judgment  actually  Rkqul* 
signed ;  but  if  he  does  so  after  the  ordinary  time  for  appearance,  he 

or  his  attorney  must  in  such  case  forthwith  give  notice  to  the  solicitor 
of  the  department  or  the  attorney  issuing  the  writ,  that  he  has  ap- 
peared. 

8.  If  defendant  appears  after  the  time  for  appearance  and  before 
information  filed,  a  copy  of  the  information  is  to  be  delivered  with 
notice  to  plead  as  before  mentioned.  And  if  defendant  appears  after 
the  information  has  been  filed,  and  before  judgment  signed,  noice  is 
to  be  given  to  him  or  to  his  attorney,  at  the  office  of  the  Queen's 
Remembrancer,  of  the  day  when  the  information  was  filed,  and  he 
may  obtain  an  office  copy  thereof  on  payment  for  the  same,  and  he 
must  plead  thereto  within  four  days  from  the  date  of  his  appearance, 
otherwise  judgment  may  be  signed  against  him. 

9.  When  a  defendant  appears  in  person  the  delivery  of  all  rules, 
notices  and  other  proceedings,  may  be  made  at  the  address  given  by 
him  on  entering  his  appearance. 

CAriAs. 

10.  The  writ  of  capias  may  be  in  Form  4,  Schedule  A.,  and  shall 
be  in  force  six  calendar  months  from  the  date  thereof,  but  the  same 
may  be  renewed  from  time  to  time  for  a  like  period,  at  any  time 
within  the  original  period  of  six  months,  or  within  the  renewed  period 
by  reseating  the  writ  at  the  Queen's  Remembrancer's  office. 

11.  The  appearance  is  to  be  entered,  and  bail  piece  filed  in  fourteen 
days  after  the  execution  of  the  writ,  inclusive  of  the  day  of  execution. 

12.  If  the  defendant,  having  given  bail  to  the  sheriff,  does  not 
appear  according  to  the  exigency  of  the  writ  and  also  file  his  bail 
piece,  judgment  may  be  signed  on  filing  an  information  (if  not  pre- 
viously filed)  and  the  sheriff's  return,  and  execution  may  issue  in 
fourteen  days  from  the  day  of  signing  judgment. 

13.  If  defendant  appears  in  due  time  and  files  his  special  bail,  a 
copy  of  the  information  must  be  delivered  to  the  defendant,  or  his 
attorney,  in  case  he  appears  by  attorney,  and  notice  may  be  given 
(either  on  the  information  or  separately)  to  plead  in  fourteen  days 
from  the  day  of  service  of  such  notice,  otherwise  judgment.  The 
defendant  may  appear  and  file  his  bail  at  any  time  before  judgment 
actually  signed,  but  if  he  does  so  after  the  ordinary  time  for  appear- 
ance and  filing  his  bail,  he  or  his  attorney  must  in  such  cases  forth- 
with give  notice  to  the  solicitor  of  the  department  issuing  the  writ 
that  he  has  done  so. 

14.  If  the  defendant  appears  and  files  his  bail  after  the  time  for 
appearance  and  before  information  filed,  a  copy  of  the  information  is 
to  be  delivered,  with  notice  to  plead  as  before  mentioned ;  and  if 
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1860.         defendant  appears  and  files  his  bail  after  the  information  has  been 
v^-,^^/       filed,  and  before  judgment  signed,  notice  is  to  be  given  to  him  or  to 
Beguile        his  attorney,  at  the  office  of  the  Queen's  Remembrancer,  of  the  day 
*     when  the  information  was  filed :  and  he  may  obtain  an  office  copy 
thereof,  on  payment  for  the  same,  and  he  must  plead  thereto  within 
four  days  from  the  date  of  his  appearance  and  filing  his  bail,  other- 
wise judgment  may  be  signed  against  him. 
16  &  17  Vict         15.  In  any  case  if  a  defendant  be  in  custody  for  want  of  bail  he 
c.   U7,  s.  /Mo.     mav  be  serve(j  wjt|j  a  eopy  0f  the  information  filed  against  him,  per- 
sonally, or  by  delivery  of  a  copy  of  the  information  to  the  gaoler, 
keeper,  or  turnkey  of  the  prison,  and  in  default  of  such  defendant 
appearing  and  pleading  to  such  information  for  twenty  days  from  the 
date  of  such   service,  judgment   may  be  entered  by  default  and 
execution  issue  forthwith. 

16.  In  any  case  where  a  party  is  in  gaol  and  is  to  be  served  with  a 
copy  of  the  information,  the  copy  is  to  be  made  by  the  solicitor  of  the 
department,  but  before  service  the  information  is  to  be  filed  at  the 
Queen's  Remembrancer  s  office. 

Provided  that  nothing  in  these  rules  shall  afl'ect  the  right  to  take 
an  assignment  of  the  bail  bond. 

17.  If  a  defendant  be  arrested  and  gives  bail  to  the  sheriff  for  his 
appearance,  before  entering  such  appearance  the  defendant  shall  give 
a  notice  containing  the  names  and  addresses  of  his  bail  to  the 
solicitor  of  the  department  out  of  which  the  capias  issued,  and  which 
notice  shall  be  left  with  such  solicitor  four  clear  days  before  applica- 
tion shall  be  made  for  the  notice  to  be  returned. 

18.  Should  the  bail  be  approved,  a  bail  piece  containing  the  name 
of  defendant  and  his  bail,  with  their  respective  addresses  and  occu- 
pations, is  to  be  made  out  on  parchment  by  defendant  or  his  attorney, 
and,  acknowledged,  the  leave  of  a  Judge  must  be  obtained,  if  more 
than  two  names  of  bail  are  inserted  in  the  bail  piece.  The  bail  piece, 
if  acknowledged  in  town,  must  be  before  a  Judge  or  Special  Commis- 
sioner, and,  after  acknowledgment,  filed,  together  with  the  Crown's 
approval  of  bail,  in  the  Queen's  Remembrancer's  office ;  if  acknow- 
ledged in  the  country,  it  must  be  before  a  Commissioner  duly  authorized 
to  take  special  bail  in  the  Exchequer;  in  the  latter  case,  after  ac- 
knowledgment an  affidavit  of  caption  must  be  made,  which  together 
with  the  bail  piece,  and  Crown's  approval  of  bail,  must  also  be  filed 
in  the  Queen's  Remembrancer's  office ;  and,  at  the  time  of  filing  his 
bail,  defendant  must  also  enter  his  appearance  and  give  notice  to  the 
solicitor  of  the  department  that  he  has  done  so,  if  bail  not  perfected 
and  appearance  entered  in  due  time ;  if  the  bail  is  refused,  the  parties 
shall  be  at  liberty  to  justify  before  a  Judge,  or  by  order  of  a  Judge 
before  the  Queen's  Remembrancer,  upon  giving  two  clear  days' 
notice  of  their  intention  to  do  so  to  the  solicitor  of  the  department 
who  issued  the  writ  of  capias,  or,  the  defendant  may  submit  the 
names  of  other  bail  for  the  solicitor's  approval. 
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19.  If  defendant  requires  further  lime  for  appearance  or  perfecting  I860, 
bail,  the  same  may  be  obtained  by  summons  and  order  of  a  Judge.  y^y  ^ 

20.  By  the  order  of  a  Judge  the  defendant  may  render  to  the  Reguljs 
county  goal  where  arrested,  but  notice  of  the  application  must  be  Genkhales. 
given  to  the  solicitor  of  the  department;    and  if  order  made  and 
defendant  renders  to  such  county  gaol,  a  copy  of  such  order  must  be 

left,  with  the  gaoler  and  also  at  the  Queen's  Remembrancer's  office, 
but  defendant  may  render  to  the  Queen's  prison  as  at  present,  on 
giving  notice  to  the  Queens  Remembrancer,  who  is  to  prepare  a 
transcript  of  the  bail,  and  attend  with  the  same  and  original  bail 
piece  before  a  Judge  at  the  time  of  defendant  rendering.  If  de- 
fendant only  puts  in  bail  for  the  purpose  of  rendering,  the  bail  piece 
and  transcript  are  to  be  prepared  by  the  defendant,  and,  after 
acknowledgment,  the  bail  piece  is  to  be  filed  at  the  Queen's  Remem- 
brancer's office. 
For  Form  of  Bail  pieces,  see  Schedule  C,  Forms  10  and  11. 

Intrusion. 

21.  In  order  to  assimilate  the  mode  of  procedure  in  intrusion  to 
that  in  ejectment  and  trespass  on  the  Common  Law  side  of  the  Court 
as  nearly  as  may  be,  consistently  with  the  rights  and  prerogatives  of  the 
Crown  and  the  provisions  of  the  statute  21  Jac.  1,  c.  14,  the  mode  of 
procedure,  to  remove  persons  intruding  upon  the  Queen's  possession 
of  lands  or  premises,  shall  be  separate  and  distinct  from  that  to 
recover  profits  or  damages  for  intrusion. 

22.  In  proceeding  by  writ  of  subpoena  for  intrusion  to  remove 
persons  intruding  upon  the  Queen's  possession  of  lands  or  premises, 
the  writ  may  be  directed  to  the  persons  intruding  by  name,  and  to  all 
persons  entitled  to  defend  the  possession  of  the  property  claimed,  and 
the  property  intruded  upon  shall  be  described  in  the  endorsement  on 
the  writ  with  reasonable  certainty.  For  form  of  writ  see  Schedule  A., 
No.  2. 

23.  The  writ  shall  command  the  persons  to  whom  it  is  directed  to 
appear  within  14  days  after  service  thereof  in  the  Court  of  Exchequer 
to  defend  themselves  in  respect  of  the  property  alleged  to  be  intruded 
upon,  or  such  part  thereof  as  they  may  think  fit,  and  it  shall  also 
contain  a  notice  that  in  default  of  appearance  they  will  be  removed 
from  the  premises. 

24.  The  writ  may  be  served  in  like  manner  as  other  writs  of 
subpoena,  or  in  such  manner  as  a  Court  or  Judge  shall  order  :  and  in 
case  of  there  being  no  person  actually  resident  upon  or  in  the  actual 
occupation  of  the  property,  such  writ  may  be  served  by  affixing  a 
copy  thereof  upon  the  door  of  any  dwelling  house,  or  upon  any  other 
conspicuous  part  of  the  premises. 

25.  The  persons  named  as  defendants  in  such  writ,  or  either  of 
them,  shall  be  allowed  to  appear  within  the  time  appointed. 

26.  Any  other  person  not  named  in  such  writ  shall,  by  leave  of  the 
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1860.  Court  or  a  Judge,  be  allowed  to  appear  and  defend  on  filing  an  affi- 
v^-yw/  davit  shewing  that  he  is  taking  the  profits  either  by  himself  or  his 
Regul*       tenant  of  the  land,  &c. 

kmeuales.  27.  An j  person  appearing  to  defend  as  landlord  in  respect  of  pro- 
perty whereof  he  alleges  himself  to  be  taking  the  profits  only  by  his 
tenant,  shall  state  in  his  appearance  that  he  appears  as  landlord. 

28.  Any  person  appearing  to  such  writ  shall  be  at  liberty  to  limit 
his  defence  to  a  part  only  of  the  property  mentioned  in  the  endorse- 
ment on  the  writ,  describing  that  part  with  reasonable  certainty  in  a 
notice  intituled  "  In  the  Exchequer,  and  cause,**  and  signed  by  the 
party  appearing  or  his  attorney  :  such  notice  to  be  served  within  four 
days  after  appearance  upon  the  solicitor  whose  name  is  endorsed  on 
the  writ,  and  an  appearance  without  such  notice  confining  the  defence 
to  part  shall  be  deemed  an  appearance  to  defend  for  the  whole. 

29.  No  judgment  for  want  of  appearance  to  remove  persons  in- 
truding shall  be  signed  without  first  filing  an  affidavit  of  the  service 
of  the  writ  and  a  copy  thereof  and  the  information,  or,  where 
personal  service  has  not  been  effected,  without  first  obtaining  a 
Judge's  order  or  a  rule  of  Court  authorizing  the  signing  such  judg- 
ment, which  said  rule  or  order,  or  a  duplicate  thereof,  shall  be  filed, 
together  with  a  copy  of  the  writ  and  the  information. 

SO.  Where  a  person  not  named  in  the  writ  of  subpoena,  in  such 
cases,  has  obtaiued  leave  of  the  Court  or  a  Judge  to  appear  and 
defend,  he  shall  forthwith  enter  an  appearance  entitled  in  the  suit, 
against  the  party  or  parties  named  in  the  writ  as  defendant  or  de- 
fendants, and  shall  forthwith  give  notice  of  such  appearance  to  the 
solicitor  of  the  department  whose  name  is  endorsed  on  back  of  the 
writ,  and  shall  plead  to  the  information  and  be  subject  to  all  the  like 
rules  of  pleading  and  practice  in  respect  thereof  as  if  he  had  originally 
been  named  a  defendant  in  the  writ. 

31.  The  Court  or  a  Judge  may  strike  out  or  confine  appearances 
and  defences,  set  up  by  persons  not  taking  the  profit  of  the  land,  &c. 
by  themselves  or  their  tenants. 

32.  In  case  no  appearance  shall  be  entered  within  the  time  ap- 
pointed, or  if  an  appearance  be  entered,  but  the  defence  be  limited  to 
part  only,  the  Crown  shall  be  at  liberty  to  proceed  with  respect  to  the 
undefended  part  of  the  claim,  and  may  sign  judgment  and  issue  exe- 
cution for  the  removal  of  the  defendant  from  the  land  or  the  part 
whereof  to  which  the  defence  does  not  apply,  as  mentioned  in  Rule 
No.  5. 

33.  The  fact  of  intrusion  by  the  defendant  shall  not  be  at  issue 
between  the  parties  on  the  trial,  and  in  cases  in  which  the  defendant 
may  plead  the  general  issue  under  the  provisions  of  the  statute 
21  Jac.  1,  c.  14,  a  plea  denying  the  right  of  actual  possession  of  the 
land  and  premises  claimed  to  be  in  the  Crown  shall  (except  as  to  the 
putting  in  issue  the  fact  of  the  intrusion)  have  the  like  force  and 
effect  as  a  plea  of  the  general  issue  would  have  had  before  these  Rules. 
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34.  If  the  defendant  does  not  appear  at  the  trial  of  the  cause,  the         I860, 
defendant  shall  be  taken  to  have  admitted  the  Crown's  title,  and  the        v^-y~^ 
fact  of  the  intrusion,  and  the  verdict  shall  be  entered  for  the  Crown        Beoulji 
without  producing  any  evidence,  and  the  Crown  shall  have  judgment     G****ai-E8« 
for  costs  of  suit. 

35.  The  judgment  for  the  Crown  in  cases  of  intrusion  for  the 
removal  of  persons  intruding  shall  be  a  judgment  of  amoveas  and 
capiatur  pro  fine,  if  a  fine  be  sought  to  be  recovered. 

36.  In  case  of  judgment  by  default  in  intrusion,  for  the  removal  of 
persons  intruding,  either  for  non-appearance,  or  for  want  of  pleading, 
no  costs  are  to  be  allowed. 

Intrusion  fob  Recovery  of  Profits  or  Damages. 

37.  In  proceeding  by  writ  of  subpoena  for  intrusion  on  the  Queen's 
possessions  and  taking  profits  or  for  damages,  the  writ  shall  be  directed 
to  the  persons  intruding  by  name,  and  may  be  in  Form  3,  Schedule  A. 

38.  To  an  information  of  intrusion  for  taking  profits  or  for  damages 
the  defendant  may  plead  the  general  issue  of  non  intrusit,  or  not 
guilty,  subject  to  the  provisions  of  the  statute  21  Jac.  1,  c.  14,  and 
the  judgment  by  default  will  be  interlocutory,  subject  to  the  provi- 
sions of  Rule  92 ;  the  final  judgment  for  the  Crown  will  be  in  either 
case,  that  the  Crown  do  recover  damages  and  costs,  with  a  capiatur 
pro  fine,  if  necessary. 

Serving  a  Corporate  Bodt. 

39.  The  service  of  a  writ  of  subpoena  ad  respondendum,  or  scire 
facias,  issued  from  the  Revenue  side  of  this  Court  against  a  corpora- 
tion aggregate,  may  be  served  in  like  manner  as  a  writ  of  summons 
issued  against  a  corporation  aggregate  under  the  sixteenth  section  of 
the  Common  Law  Procedure  Act,  1852,  and  the  like  proceedings  to 
judgment  may  take  place  thereon,  as  against  any  other  party. 

Informations. 

40.  In  all  cases  the  information  when  filed  is  to  be  on  parchment, 
and  (if  not  filed  before)  is  to  be  filed  when  judgment  is  signed,  and 
on  the  information  is  to  be  endorsed  the  day  the  process  issued  appli- 
cable to  such  information  by  the  solicitor  of  the  department  or  by  the 
attorney  filing  the  same ;  but  in  any  case,  if  judgment  be  entered  for 
the  defendant,  and  the  information  be  not  filed,  the  copy  delivered  to 
the  defendant  may  be  filed  in  lieu  of  the  original  information. 

41.  All  informations  shall  be  delivered  or  filed,  as  the  case  may  be, 
within  twelve  calendar  months  after  the  service  or  execution  of  the 
process  for  the  purpose  for  which  the  same  issued,  and,  if  not,  the 
Crown  shall,  unless  otherwise  ordered  by  the  Court,  or  a  Judge,  be 
deemed  out  of  Court ;  but  in  any  case  where  a  defendant  shall  be  in 
custody  either  on  capias  or  attachment  for  not  appearing,  the  informa- 
tion, if  not  before  filed,  shall  be  filed,  and  service  thereof  made  within 


¥111  KXCHEQL'KK    REPORTS. 

lftGO,  •**  weeks  after  defendant  shall  hare  been  arretted,  otherwise  de- 
v^^^/  fendant  shall  be  at  liberty  to  apply  to  a  Judge  for  his  discharge,  bat 
hm  v  i  *       notice  of  such  application  must  be  given  to  the  solicitor  of  the  depart- 

Of*  KRA  1KB.       mBQi  }„ ajng  t|,e  wrjt# 

Scibe  Facias. 

The  proceedings  by  scire  facias  may  be  thus  : — 
42.  The  writ  of  scire  facias  may  be  in  forms  5,  6,  7,  8,  or  9,  in 
Schedule  A.,  as  the  case  may  be,  and  shall  be  in  force  six  calendar 
months  from  the  date  thereof,  but  may  be  renewed  as  in  cases  of 
subpoena  ad  respondendum.  The  service  thereof,  where  practicable, 
shall  be  personal,  but  the  order  of  a  Judge  may  be  obtained  under 
special  circumstances,  on  affidavit,  to  dispense  with  personal  service, 
and  to  proceed  as  on  the  Common  Law  side  of  the  Court  upon  writ  of 
summons. 

49.  The  appearance  to  be  entered  in  fourteen  days  from  the  day  of 
service,  inclusive  of  the  day  of  service. 

44.  If  defendant  appears  to  the  writ  of  scire  facias  in  due  time,  he 
must  plead  thereto  within  fourteen  days  after  appearance  entered, 
otherwise  judgment. 

45.  If  defendant  does  not  appear  according  to  the  exigency  of  the 
writ,  on  filing  the  said  writ,  and  an  affidavit  of  service,  or  the  order  of 
the  Judge  to  proceed,  judgment  may  be  signed  and  execution  issued 
in  fourteen  days  from  the  day  of  signing  such  judgment. 

46.  The  defendant  may  appear  at  any  time  before  judgment  actually 
signed,  but  if  he  does  so  after  the  ordinary  time  for  appearance,  he, 
or  his  attorney,  in  case  he  appears  by  attorney,  must  in  such  cases 
give  notice  to  the  solicitor  of  the  department  issuing  the  writ,  that  he 
has  done  so,  and  plead  to  the  writ  within  four  days  from  the  date  of 
his  appearance. 

47.  The  scire  facias  in  all  cases  is  to  be  filed,  before  judgment 
signed. 

Extents  (othk*  thaw  those  oh  Estksats). 

48.  The  obtaining  of  the  writ  of  extent  or  diem  clansit  extremum 
in  any  case  shall  be  the  same  as  is  now  in  practice  subject  to  Rule 
No.  I,  but  when  an  extent  or  diem  clansit  extremum  is  returned  into 
the  office  to  be  filed,  eight  days  after  the  same  has  been  filed,  if  the 
return  has  expired,  if  not  within  eight  days  after  the  same  shall  have 
expired,  the  Crown,  without  giving  a  rule  to  claim,  may  proceed  to 
realiae  the  property  mentioned  in  the  inquisition,  or  recover  any  debt, 
or  apply  for  an  order  for  the  sale  of  anv  real  estate  mentioned  therein 
or  for  an  order  to  have  paid  to  tbe  (Wn  any  monev  mentioned  in' 
theshenrs  return ;  but  if  any  debt  is  returned  as  owing  to  the 
OrownV  debtor,  and  there  i*  danger  of  it*  being  lost,  an  extent  on  an 
•mdarit  and  fiat  may  immediately  issue  for  its  recovery  without 
*ww*fr  «uch  eight  days, 


• 


REGUL.E    GENERATES,    24    VICT.  IX 

49.  Where  a  claim  is  entered  to  any  property,  real  or  personal,  or  I860, 
debts  seized,  under  a  writ  of  extent  or  diem  clausit  extremum,  or  \^-^^s 
money  mentioned  in  the  sheriffs  return,  notice  shall  be  given  by  the  Regula 
claimant,  or  his  attorney,  to  the  solicitor  of  the  department,  and  such  Genehales. 
claimant,  or  his  attorney,  may  obtain  a  copy  of  the  extent  or  diem 

clausit  extremum  and  inquisition  at  the  office  (which  copy  may  com- 
mence as  in  Form  1,  Schedule  C),  and  the  solicitor  of  the  department 
may  on  such  claim  being  entered  serve  a  notice  requiring  the  de- 
fendant to  plead  in  fourteen  days  from  the  service  thereof,  otherwise 
judgment ;  if  time  should  be  required  for  pleading,  the  same  may  be 
granted  by  order  of  a  Judge. 

50.  The  pleadings  in  such  cases  are  to  be  delivered  as  in  other  cases. 


Writs  of  Appraisement,  Recoveries,  and  Writs  of  Delivbrt, 

also  Claims  on  Indentures. 

51.  After  the  execution  of  any  writ  of  appraisement,  the  solicitor 
of  the  department  is  to  file  the  same  in  the  Queen's  Remembrancer's 
office,  with  an  indenture  annexed  thereto,  together  with  an  informa- 
tion of  seizure  which  is  to  be  prepared  by  such  solicitor ;  and  if  no 
claim  be  entered  for  eight  days  after  the  same  shall  be  filed,  if  the 
return  of  the  writ  of  appraisement  has  expired  (if  not,  eight  days 
after  the  return  has  expired),  a  judgment  of  recovery  may  be  entered 
and  a  writ  of  delivery  issue  for  the  disposal  of  the  property  mentioned 
in  the  indenture  without  any  rule  to  claim. 

52.  Should  a  claim  be  entered,  the  same  shall  be  entered  at  the 
Queen's  Remembrancer's  office,  on  leaving  a  praecipe  for  that  pur- 
pose ;  the  claimant  shall  have  eight  days  after  entering  such  claim  to 
make  the  affidavit  of  property  and  enter  into  a  recognizance  for  costs 
(which  recognizance  shall  be  on  parchment  and  is  only  necessary  in 
the  Inland  Revenue  Department),  the  sureties  to  which  shall  be  sub- 
ject to  the  approval  of  the  solicitor  of  Inland  Revenue,  and  the 
parties  to  such  recognizance  shall  be  the  claimant  (or  his  attorney), 
together  with  the  sureties  so  approved  of.    After  such  claim  shall 
have  been  entered,  affidavit  made,  and  recognizance,  where  necessary, 
filed,  a  copy  of  the  information  for  the  recovery  of  the  property  shall 
be  delivered  to  the  claimant,  or  his  attorney,  with  a  notice  endorsed 
thereon  or  annexed  thereto,  requiring  him  to  plead  in  fourteen  days, 
otherwise  judgment.     If  claimant  pleads  the  like  proceedings  shall 
take  place  as  in  other  informations.     The  writ  of  appraisement,  in- 
denture, and  proclamations  need  not  form  part  of  the  record  of  nisi 
prius.    If  after  claim  entered  no  affidavit  of  property  shall  have  been 
made,  or  recognizance,  where  necessary,  filed,  within  the  period  above 
named,  judgment  may  be  signed  as  though  there  had  been  no  claim 
entered. 

53.  The  affidavit  of  property  is  to  be  prepared  in  the  office  and 
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copied  on  the  indenture,  but  the  recognizance  is  to  be  prepared  by 
the  attorney  of  the  claimant. 

For  Form  of  lUcegxizmux,  we  ScJu&to  C,  Form  12. 


TuWSCBTPT  OF   EsCHBATS,    A5D   OuTUWUB. 

54.  Eight  days  after  the  filing  of  the  transcript  of  any  writ  of 
escheat  or  capias  utlagatnm  with  the  inquisition  annexed,  if  the 
return  of  such  writ  has  expired,  if  not,  eight  days  after  such  return, 
the  Crown  or  prosecutor,  as  the  case  may  be,  shall  be  at  liberty  to 
realize  the  value  of  the  goods  and  chattels,  or  to  issue*,  writ  of  levari 
facias  to  lory  the  rents,  or  a  writ  of  scire  facias  for  the  recovery  of 
any  debt,  or  such  other  writ  as  may  be  applicable  to  the  premises 
mentioned  in  such  transcript,  but  such  transcript  need  not  be  enrolled ; 
in  case  of  outlawries,  the  present  practice  u  to  petitioning  the  Lords 
of  the  Treasury  to  authorize  the  Attorney  General  to  content  that 
the  money  received  by  the  sheriff,  under  any  writ  where  the  same 
exceeds  fifty  pounds,  may  be  paid  to  the  prosecutor,  and  the  applica- 
tion to  the  Court,  or  a  Judge,  for  that  purpose  shall  continue  as  here- 

35.  Where  a  claim  shall  be  entered  to  any  property  seised  under  a 
writ  of  escheat  or  capiaa  utlagatum,  and  the  transcript  is  filed  in  the 
Queen's  Remembrancer's  office,  the  claimant,  or  his  attorney,  is  to 
give  notice  to  the  solicitor  for  the  Crown  or  to. the  attorney  for  the 
prosecutor  of  such  claim  being  entered,  and  thereupon  the  claimant, 
or  his  attorney,  may  obtain  from  the  office  a  copy  of  the  transcript, 
or  so  much  thereof  as  shall  be  necessary,  and  which  copy  may  com- 
mence in  Form  (2)  in  the  Schedule  (C.)  hereunto  annexed,  and  upon 
nui'h  claim  being  entered  the  solicitor  for  the  Crown  or  attorney  for 
the  prosecutor  may  deliver  to  the  defendant  (claimant)  or  his  at- 
torney a  notice  requiring  him  to  plead  in  fourteen  days  from  the 
service  of  such  notice,  otherwise  judgment ;  but  if  time  to  plead  be 
required,  the  same  may  be  granted  by  order  of  a  Judge. 

56.  Subsequent  pleadings  to  be  delivered  as  in  other  cases. 

37.  If  defendant  outlawed  be  a  beneficed  clergyman,  n  sequestra- 
tion may  issue  on  an  order  obtained  for  that  purpose,  as  is  at  present 
the  practice. 

Time  roa  Pleading,  &c. 

98.  The  plea  and  subsequent  pleadings  in  all  cases  are  to  be  deli- 
vered between  the  respective  parties. 

59.  Unless  otherwise  ordered  by  the  Court  or  a  Judge,  the  time 
for  pleading  shall  be  fourteen  days  from  the  service  of  the  notice  to 
plead,  and  a  notice  requiring  the  defendant  to  plead  in  fourteen  days, 
otherwise  judgment,  may  be  endorsed  on  the  information  or  other 
proceeding  required  to  be  pleaded  to  or  delivered  separately ;  and 
the  lime  for  replying  and  pleading  all  subsequent  pleadings,  shall  be 
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fourteen  days  from  the  service  of  the  notice  to  reply,  &c,  and  a  like  1860. 
notice  to  that  effect  may  be  endorsed  on  the  pleading  or  delivered  v^»-v-^ 
separately,  but  time  may  be  obtained  by  order  of  a  Judge.  On  de-  ri?vElGDuiL^.i 
fault,  after  such  notice,  judgment  may  be  signed. 

60.  If  the  opposite  party  doth  not  appear  on  a  summons  for  time, 
and  consent  to  or  oppose  the  summons,  the  party  applying  for  time 
may  obtain  a  subsequent  rule  or  rules  for  any  time  not  exceeding 
three  weeks  on  each  rule  from  the  Queen's  Remembrancer's  office,  to 
be  dated  the  day  it  is  issued ;  and  such  rule  may  from  time  to  time 
be  issued  to  either  party,  unless  a  two  days*  notice  is  given  to  the 
opposite  party  that  the  application  for  further  time  is  objected  to,  and 
in  such  case  the  application  for  further  time  must  be  made  to  the 
Court  or  a  Judge. 

61.  The  pleadings  and  proceedings  in  Revenue  may  be  had  and 
taken  throughout  the  year,  without  reference  to  any  seal  day,  pro- 
vided that,  in  all  cases  in  which  any  particular  number  of  days  not 
expressed  to  be  clear  days  is  prescribed  by  the  rules  or  practice  of  the 
Court,  the  same  shall  be  reckoned  exclusively  of  the  first  day  and  in- 
clusively of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a 
Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a  public 
fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclu- 
sively of  that  day  also. 

62.  The  days  between  Thursday  next  before  and  the  Wednesday 
next  after  Easter  Day  and  Christmas  Day,  and  the  three  following 
days,  shall  not  be  reckoned  or  included  in  any  rules,  notices,  or  other 
proceedings,  except  notices  of  trial.  Informations  may  be  delivered 
or  served  on  any  day  except  Sundays,  Christmas  Day,  Good  Friday, 
or  any  day  appointed  for  a  public  fast  or  thanksgiving. 

63.  In  case  the  time  for  pleading  to  any  information,  or  for  answer- 
ing any  pleadings,  shall  not  have  expired  before  the  10th  day  of 
August  in  any  year,  the  party  called  upon  to  plead,  reply,  &c.,  shall 
have  the  same  number  of  days  for  that  purpose,  after  the  24th  day 
of  October,  as  if  the  information  or  preceding  pleading  had  been 
delivered  or  filed  on  the  24th  October.  This  rule  is  not  to  apply 
when  a  defendant  is  in  gaol  under  a  capias  for  penalties,  or  under  an 
attachment,  and  is  afterwards  served  with  copy  of  the  information. 

64.  Every  information  and  other  pleading  shall  be  entitled  "  In  the 
Exchequer,"  and  of  the  day,  month,  and  year  when  the  same  was  filed 
or  delivered,  as  the  case  may  be,  and  shall  bear  no  other  time  or  date, 
and  every  information  and  other  pleading  shall  also  be  entered  on  the 
record  made  up  for  trial  (and  on  the  judgment  roll  if  necessary) 
under  the  date  of  the  day,  month,  and  year  when  the  same  respec- 
tively took  place,  and  without  reference  to  any  other  time  or  datef 
unless  otherwise  ordered  by  the  Court  or  a  Judge. 

65.  In  cases  of  claim  under  extent  or  transcript  of  escheat  or  out- 
lawry or  appearance  to  scire  facias  the  proceedings  may  commence  in 
the  words  set  forth  in  the  Schedule  C,  Forms  I,  2,  and  3,  hereto 
annexed,  under  their  respective  heads,  or  as  near  thereto  as  may  be. 
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I860.  6(5-  No  entry  of  continuances  by  way  of  imparlance,  curia  advisare 

v^-y^w'        vuit,  vicecomes  non  misit  breve,  or  otherwise,  shall  be  made  upon 
Reoul.e        any  record  or  roll  whatever,  or  in  the  pleadings. 

67.  If  no  proceeding  has  been  had  for  one  year  from  the  last  pro- 
ceeding had  the  party  who  desires  to  proceed  shall  give  a  calendar 
month's  notice  to  the  other  of  his  intention  to  proceed ;  a  summons 
of  a  Judge,  if  no  order  be  made  thereupon  shall  not  be  deemed  a  pro- 
ceeding within  this  Rule,  a  rule  for  time  to  plead,  &c,  and  a  notice  of 
trial,  although  afterwards  countermanded,  shall  be  deemed  a  pro- 
ceeding. 

Recognizances. 

68.  All  recognizances,  if  taken  and  acknowledged  in  town,  are  to 
be  taken  and  acknowledged  before  a  Judge ;  and  if  a  recognizance 
be  taken  and  acknowledged  in  the  country,  the  same  may  be  taken 
and  acknowledged  before  a  Commissioner  for  taking  special  bail  in 
the  Exchequer,  and  in  the  latter  case  an  affidavit  of  caption  must  be 
made  and  filed. 

69.  No  commission  in  future  need  issue  for  taking  recognizance  or 
bail  in  the  country,  provided  that,  where  necessary,  in  the  case  of  a 
bond  given  by  a  public  officer,  such  commission  may  issue  as  here- 
tofore. 

70.  Where  a  recognizance  is  ordered  by  the  Privy  Council  to  be 
entered  into,  the  same,  after  the  acknowledgment  thereof,  is  to  be 
filed  in  the  Queen's  Remembrancer's  Office;  and  thereupon  the 
Queen's  Remembrancer  is  to  grant  a  certificate  of  such  recognizance 
being  filed. 

71.  No  enrolment  of  any  recognizances  shall  be  necessary,  but  the 
same  are  to  be  filed  in  the  office. 

72.  All  recognizances  and  bails  are  to  be  prepared  on  parchment  by 
the  respective  parties  entering  into  the  same,  excepting  when,  in  the 
case  of  a  bond  by  a  public  officer,  the  Queen's  Remembrancer  shall 
be  directed  by  the  Treasury  to  prepare  the  same. 

For  Forms  of  Recognizances,  see  Schedule  C,  Forms  12  and  13. 

Issue. 

73.  No  copy  issue  need  be  delivered,  and  the  record  of  nisi  prius 
in  all  cases  is  to  be  made  up  and  entered  with  the  associate  by  the 
solicitor  of  the  Crown,  but  need  not  be  sealed. 

See  Forms  of  Nisi  Prius  Record,  Schedule  C,  Forms  1,  2,  3,  and  4. 

Notice  of  Tbial  and  Countermand. 

74.  The  notice  of  trial  shall  be  10  days  in  all  cases,  and  counter- 
mand of  notice  of  trial  four  days  before  the  time  mentioned  in  the 
notice  of  trial,  unless  short  notice  of  trial  has  been  given,  when  two 
days  shall  be  sufficient. 

The  associate  in  all  cases  at  nisi  prius  is  to  take  the  verdict. 
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Jury  Pbocess,  Juries,  and  View.  lobO. 

75.  That  sections  104  to  115,  both  inclusive,  of  the  Common  Law        Reoulje 
Procedure  Act,  1852,  together  with  the  rules  44  to  49,  both  inclusive^     Generales. 
of  Hilary  Term,  1853,  where  applicable,  shall  extend  and  be  adapted 

and  applied  to  suits  on  the  Revenue  side  of  the  Court. 

As  to  Admission  of  Documents. 

76.  The  several  provisions  and  enactments  of  the  sections  117,  118, 
and  119  of  the  Common  Law  Procedure  Act,  1852,  together  with 
rules  29  and  30  of  Hilary  Term,  1853,  shall,  so  far  as  they  may  be 
applicable,  extend  and  apply  to  cases  on  the  Revenue  side  of  the 
Court. 

77.  No  subpoena  for  the  production  of  an  original  record  shall  be 
issued  unless  a  rule  of  Court  or  the  order  of  a  Judge  shall  be  produced 
to  the  officer  issuing  the  same,  and  filed  with  him,  and  unless  the  writ 
shall  be  made  conformable  to  the  description  of  the  document  in  such 
rule  or  order. 

78.  All  depositions  of  witnesses  taken  under  the  order  of  a  Judge, 
Rule  of  Court,  or  Writ  of  Commission  shall  be  returned  to  and  filed 
in  the  Queen's  Remembrancer's  office. 

WlTHDKAWAL   OF    PLEA,    AND    CONFESSION. 

79.  A  defendant  may,  at  any  time  before  trial,  withdraw  his  plea 
by  delivering  such  withdrawal  to  the  solicitor  of  the  department,  after 
which  the  Crown  may  immediately  enter  judgment,  and  issue  process 
thereupon.  When  the  Crown  signs  judgment,  in  addition  to  filing  the 
information,  the  withdrawal  of  the  plea  must  also  be  filed. 

80.  Where  defendant  confesses  the  information  or  scire  facias,  such 
confession,  as  well  as  the  information  or  scire  facias,  is  to  be  filed  at 
the  time  of  signing  judgment. 

Costs. 

81.  One  day's  notice  of  taxing  costs,  together  with  a  copy  of  the 
bill  of  costs,  and  affidavit  of  increase  (if  any),  shall  be  given  to  the 
solicitor  of  the  department  or  attorney  of  the  party  whose  costs  are  to 
be  taxed  by  the  other  party  or  his  attorney,  in  all  cases  where  a  notice 
to  tax  is  necessary. 

82.  One  appointment  only  shall  be  deemed  necessary  for  proceeding 
in  the  taxation  of  costs. 

83.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where 
the  defendant  has  not  appeared  in  person  or  by  attorney. 

84.  The  costs  of  the  day  for  not  proceeding  to  trial  may  be  obtained 
by  a  side  bar  rule  on  affidavit. 

85.  When  issues  in  law  and  fact  are  raised,  the  costs  of  the  several 
issues,  both  in  law  and  fact,  will  follow  the  judgment  or  finding,  and 
if  the  party  entitled  to  the  general  costs  of  the  cause  obtains  a  verdict 
on  any  material  issue,  he  will  also  be  entitled  to  the  general  costs  of 


the  trial,  bat  if'  ro  ma:>*r*al  issue  in  zjcz  be  tband  for  the  party  other- 
wise entitled  to  :h-»  nr.*riL  <:i:ecs  it  the  cause,  the  costs  of  the  trill 
shall  be  allow*!  to  the  opposite  partr. 

86.  On  all  rules  and  orders  of  it*  Ccwt  or  Jadge,  where  costs  are 
directed  to  be  paid  to  she  Cr:wn.  a  «raieate  shall  be  granted  by  the 
Queen's  Remembrancer  ot  ta*  tcscs  altaved.  and  on  default  of  pay- 
ment the  solicitor  of  the  'iecanaen:  may  sue  oat  a  subpoma  for  the 
payment  of  such  cost*,  isii  in.  aa  a&iaTit  of  set  ike  thereof  and 
demand  made  aad  nonpayment  a  fiat  for  am  attachment  may  be 
granted. 


87.  Judgments  may  be  sipped  either  in  term  or  Tact  ion,  and  shall 
be  entered  of  the  day.  *=>:c^i.  xoi  year  (whether  in  term  or  racation), 
when  signed,  and  shall  zm«  hare  relation  to  any  other  day,  bat  h  shall 
be  competent  for  the  Ccon  cr  a  Judge  to  order  a  judgment  to  be 
entered  nunc  pro  tunc 

88.  All  judgments  after  trials  at  nisi  prius  or  at  bar  may  be 
signed  and  execution  issued  thereon  in  14  days,  and  in  eases  of 
claim  such  writ  or  order  as  may  be  applicable  may  also  issue  in  the 
like  period,  unless  the  Judge  or  Court  who  tried  the  cause,  or  some 
other  Judge  or  the  Court,  shall  order  execution  to  issue  against  the 
defendant,  or,  in  case  of  claim  such  writ  or  order  as  aforesaid,  at  an 
earlier  or  later  period  with  or  without  terms. 

8J).  It  shall  not  be  necessary  before  issuing  execution  on  any  judg- 
ment whatcyer,  to>nter  the  proceedings  on  the  roll,  but  a  judgment 
adapted  to  the  particular  case,  according  to  the  forms  in  Schedule  B., 
ih  to  bo  filed  on  parchment  in  the  Queen's  Remembrancer  s  office,  by 
tho  party  entitled  to  the  same,  and  shortly  entered  in  the  judgment 
book,  except  in  cases  when  the  judgment  roll  is  required  by  the  party, 
or  ordered  by  a  Judge  to  be  carried  in,  when  a  complete  copy  of  the 
proceedings  must  be  filed  in  the  Queen  s  Remembrancer  s  office,  for 
tho  purpose  of  being  enrolled  therein,  and  the  same  shall  be  enrolled 

by  tin*  proper  officer. 

<m.  On  default  of  pleading  after  appearance,  judgment  may  be 
siirned,  and  execution  issue  forthwith. 

ill.  In  cases  of  error,  where  the  proceedings  are  to  be  enrolled,  the 


ropy  of  such  proceedings  shall  be  filed  at  the  Queen  • 
oflice,  by  plaintiff  in  error,  within  six  days  after  deliTering  to  the 
Queen's  Remembrancer  the  memorandum  alleging  that  there  is  error. 
For  introductory  Worth  of  a  Judgment  after  Verdict  wkem  ike  RoB 
is  carried  in,  see  Form  6,  Schedule  C. 

Whit  or  Iwquibt  in  bespbct  or  Paorrrs  on  Uxi.iQrrDAT£i> 

Damages. 

92.  When  the  claim  of  the  Crown  ia  in  respect  of  profits  or  unli- 
quidated damages,  and  the  Crown  is  entitled  to  sign  judgment  by 
default,  either  for  non-appearance  or  otherwise,  the  judgment  (except 
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mall  be  imUsluemUm^  and  thereupon  a  igfl^ 
writ  of  inquiry  in  Fom  X«.  IX  Sebedale  A^  but  issue  to  assess  the  v^^ 
profits  or  damages  as  on  tbe  Common  Law  side  of  the  Court,  and  ten  _  Rsorua 
dajs  notice  of  the  inqairi  shall  be  green  to  tbe  defendant's  attorney, 
if  be  bat  appeared  by  attorney,  or  to  tbe  defendant,  if  otherwise ;  but 
final  judgment  shall  not  be  signed  audi  few  days  after  tbe  writ  of 
inquiry  and  inquisition  bas  been  fled  if  tbe  return  of  tbe  writ  is 
past,  if  not,  fear  days  after  sneb  return  sball  have  taken  place ;  pro- 
Tided  that  in  sneb  eases  wbere  tbe  Crown  elect  to  apply  to  tbe  Court 
to  impose  a  fine,  tbe  judgment  may  be  final,  as  heretofore. 


Wkjt  or  Exacrnos. 

93.  Upon  any  judgment  in  intrusion  for  tbe  remoTal  of  persons 
intruding  on  the  Queen's  possession  of  lands  or  premises  and  for 
costs,  there  may  be  either  one  writ  or  separate  writs  of  execution  for 
such  removal,  and  for  tbe  costs,  at  the  election  of  the  Attorney 
General,  and  the  form  of  tbe  writ  or  writs  for  such  purposes  may  be 
in  Form  10,  in  Schedule  A.  hereto  annexed. 

94.  No  writ  of  execution  shall  be  issued  until  judgment  has  been 
signed. 

95.  Every  writ  of  execution  for  the  recovery  of  any  debt,  penalty, 
or  sum  of  money  shall  be  endorsed  with  a  direction  to  the  sheriff  or 
other  officer  or  person  to  whom  the  writ  is  directed,  to  levy  only  tbe 
money  really  due  and  payable,  and  sought  to  be  recovered  under  the 
judgment. 

96.  After  judgment  for  the  Crown  upon  any  claim,  a  writ  of  execu- 
tion may  issue  for  the  costs,  in  addition  to  the  writ  applicable  to  the 
property  relating  to  such  claim. 

Proceedings  ih  Ebbor. 

97.  Either  party  alleging  error  in  law  may  deliver  to  the  Queen's 
Remembrancer  a  memorandum  in  writing,  in  the  form  contained  in 
the  Schedule  (C.)  to  these  rules  annexed,  Form  [6],  or  to  the  like 
effect  entitled  "  In  the  Exchequer  and  suit,**  and  signed  by  the  party 
or  bis  attorney,  alleging  that  there  is  error  in  law  in  the  record  and 
proceedings,  whereupon  the  Queen's  Remembrancer  shall  file  such 
memorandum,  and  deliver  to  the  party  lodging  the  same  a  note  of  the 
receipt  thereof;  and  a  copy  of  such  note,  together  with  a  statement 
of  the  grounds  of  error  intended  to  be  argued,  may  be  served  on 
the  solicitor  of  the  department  or  attorney  in  the  cause,  as  the  case 
may  be.  Proceedings  in  error  in  law  shall  be  deemed  a  supersedeas 
of  execution  from  the  time  of  the  service  of  the  copy  of  such  note, 
together  with  the  statement  of  the  grounds  of  error  intended  to  be 
argued,  until  default  in  putting  in  bail  or  an  affirmance  of  the  judg- 
ment, or  discontinuance  of  the  proceedings  in  error,  or  until  the  pro- 
ceedings in  error  shall  be  otherwise  disposed  of  without  a  reversal  of 
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1860.  *^e  JU(*g"ient »  provided  always,  that  if  the  grounds  of  error  shall 
^^^^^z  appear  to  be  frivolous,  the  Court  or  a  Judge  upon  summons  may 
Reguljs  order  execution  to  issue. 
Gen er ales.  9g#  Upon  any  judgment  hereafter  to  be  given  for  the  Crown  on  the 
Revenue  side  of  the  Court  in  any  suit,  including  intrusion,  except  on 
special  verdict,  special  case,  or  bill  of  exceptions,  execution  shall  not 
be  stayed  or  delayed  by  proceedings  in  error  or  supersedeas  there- 
upon, without  the  special  order  of  the  Court,  or  a  Judge,  or  consent 
of  Attorney  General,  unless  the  person  in  whose  name  such  proceed- 
ings in  error  be  brought  be  bound  with  two,  or,  by  leave  of  the 
Court  or  a  Judge,  more  than  two,  sufficient  sureties,  shall,  within 
four  clear  days  after  lodging  the  memorandum  alleging  error,  or  after 
the  signing  of  the  judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  Her  Majesty,  Her  heirs  or 
successors,  by  recognizance  of  bail,  to  be  acknowledged  in  this  Court, 
in  double  the  sum  adjudged  to  be  recovered  by  the  said  judgment 
(except  in  case  of  a  penalty,  and  in  case  of  a  penalty  in  double  the 
sum  really  due,  and  double  the  costs,  and  in  cases  of  intrusion  double 
the  yearly  value  of  the  property  and  double  the  costs  recovered  by 
the  judgment),  to  prosecute  the  proceedings  in  error  with  effect,  and 
also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed,  or  the  pro- 
ceedings in  error  be  discontinued  by  the  plaintiff  therein)  all  and 
singular  the  sum  or  sums  of  money  and  costs  adjudged  or  to  be 
adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be 
also  awarded  for  the  delaying  of  execution ;  provided  always,  that 
the  Court  or  a  Judge  may  direct  any  other  form  of  security  to  be 
given,  and  to  such  amount  as  may  seem  to  the  Court  or  a  Judge  suffi- 
cient, or  may  order  money  to  be  paid  into  Court  in  such  manner  and 
to  such  amount  as  may  be  deemed  sufficient. 

99.  The  assignment  of  and  joinder  in  error  in  law  shall  not  be 
necessary  or  used,  and  instead  thereof  a  suggestion  to  the  effect  that 
error  is  alleged  by  the  one  party  and  denied  by  the  other,  may  be 
entered  on  the  judgment  roll,  in  the  form  contained  in  Schedule  (C.J 
to  these  rules  annexed,  Form  (7),  or  to  the  like  effect. 

100.  The  roll  shall  be  made  up  and  the  suggestion  last  aforesaid 
entered  by  the  plaintiff  in  error  within  10  days  after  the  service  of 
the  note  of  the  receipt  of  the  memorandum  alleging  ejror,  or  within 
such  other  time  as  the  Court  or  a  Judge  may  order ;  and,  in  default 
of  such  suggestion,  the  defendant  in  error  shall  be  at  liberty  to  sign 
judgment  of  non  pros. 

101.  The  several  provisions  contained  in  the  154th,  155th,  156th, 
and  157th  sections  of  the  Common  Law  Procedure  Act,  1852,  where 
applicable,  shall  extend  and  be  applied  in  like  cases  on  the  Revenue 
side  of  the  Court. 

102.  Either  party  alleging  error  in  fact  may  deliver  to  the  Queen's 
Remembrancer  a  memorandum  in  writing,  in  the  form  contained 
in  the  Schedule  (C.)  to  these  rules  annexed,  Form  (8),  or  to  the 
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like  effect  intituled  **  In  the  Exchequer  and  Suit,"  and  signed  by         18G0. 
the  party  or  his  attorney,  alleging  that  there  is  error  in  fact  in  the        v^-v^-/ 
proceedings,  together  with  an  affidavit  of  the  matter  of  fact  in  which        Rkgulje 
the  alleged  error  consists ;   whereupon  the  Queen's  Remembrancer     Genebales, 
shall  file  such  memorandum  and  affidavit,  and  deliver  to  the  party 
lodging  the  same  a  note  of  the  receipt  thereof;  and  a  copy  of  such 
note  and  affidavit  may  be  served  on  the  opposite  party  or  his  attorney ; 
and  such  service  shall  have  the  same  effect,  and  the  same  proceedings 
may  be  had  thereafter  as  heretofore  had  after  the  service  of  the  rule 
for  allowance  of  a  writ  of  error  in  fact. 

103.  The  several  enactments  and  provisoes  contained  in  the  Com- 
mon Law  Procedure  Act,  1852,  sections  159  to  166,  both  inclusive, 
shall,  so  far  as  the  same  are  applicable,  extend  and  be  applied  to  like 
proceedings  in  error  on  the  Revenue  side  of  the  Court. 

104.  The  sureties  in  cases  of  bail  in  error  are  to  be  approved  of  by 
the  solicitor  of  the  department,  in  like  manner  as  on  a  capias,  but 
if  the  bail  piece  cannot  be  completed  in  four  days,  as  mentioned  in 
Rule  98,  further  time  may  be  applied  for  to  a  Judge. 

105.  After  suggestion  in  error  has  been  entered  on  the  roll,  either 
party  may  set  the  cause  down  with  the  Queen's  Remembrancer  four 
clear  days  before  the  day  appointed  for  arguing  errors  from  the  Ex- 
chequer ;  and  four  clear  days  before  such  day  of  argument  the  plaintiff 
in  error  must  deliver  paper  books  to  the  Judges  of  the  Court  of  Queen's 
Bench,  and  the  defendant  in  error  must  deliver  paper  books  to  the 
Judges  of  the  Court  of  Common  Fleas.  Whoever  sets  down  the  causa 
must  give  immediate  notice  to  the  other  party  that  he  has  done  so. 

Claims* 

1C6.  All  claims  under  extents,  diem  clausit  extremum,  indentures 
of  appraisement,  or  transcript  of  writs  and  inquisitions,  shall  be  entered 
on  the  respective  records,  and  also  in  the  Claim  Book.  If  part  only 
of  property  be  claimed,  the  unclaimed  part  thereof  may  be  dealt  with 
in  the  same  manner  as  if  there  had  been  no  claim. 

107.  Claim  may  be  entered  at  any  time  before  process  issued,  or 
order  obtained  for  realizing  the  property  returned  into  Court. 

New  Trials. 

108.  In  every  rule  nisi  for  a  new  trial,  or  to  enter  a  verdict  or  non- 
suit, the  grounds  upon  which  such  rule  shall  have  been  granted  shall 
be  shortly  stated  therein. 

109.  If  a  new  trial  be  granted  without  any  mention  of  costs  in  the 
rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  successful 
party,  though  he  succeed  on  the  second. 

Pleading  to  Estbeated  Recognizances. 

110.  When  application  is  to  be  made  to  the  Court  or  a  Judge  by 
any  party  seeking  to  be  relieved  from  his  estreated  recognizance  the 
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1860.         same  may  be  made  on  petition  to  the  Court  or  a  Judge,  or  by  motion 

v— ~v~/       founded  on  a  constat  of  such  estreat,* to  be  obtained  from  the  office, 

Reguls       ^d  supported  by  such  affidavits  as  the  party  may  deem  necessary.  A 

copy  of  the  petition  or  notice  of  the  motion  must  be  served  on  the 

Solicitor  of  the  Treasury  four  days  before  the  hearing  of  the  same. 

111.  If  a  party  to  an  estreated  recognizance  intends  to  plead  thereto, 
he  must  obtain  a  constat  of  the  recognizance  at  the  office,  and  enter 
an  appearance  thereto,  and  plead  to  such  estreat  within  fourteen  days 
from  the  day  of  entering  the  appearance,  and  deliver  such  plea  to  the 
Solicitor  of  the  Treasury,  and  the  proceedings  may  be  carried  on  as 
in  other  cases. 

Execution  on  Estreats. 

112.  Jn  cases  of  process  issuing  for  the  recovery  of  any  fines, 
issues,  amerciaments,  penalties,  and  recognizances  estreated,  the  writ 
to  be  first  used  may  be  set  out  in  Form  11,  Schedule  A.,  but  the  long 
writ  heretofore  in  use  may  be  issued  when  necessary  or  required  as  a 
second  or  subsequent  writ 

Rules  to  return  Writs  or  bring  in  the  Bodt. 

113.  The  rules  numbered  130  to  134,  both  inclusive,  of  the  General 
Rules  of  Hilary  Term,  1852,  as  to  returning  writs  or  bringing  in  the 
body,  &c ,  where  applicable,  shall  extend  to,  be  adapted  and  applied 
to  the  Revenue  side  of  the  Court. 


Rules  and  Orders. 

114.  The  writ  heretofore  used  calling  upon  a  party  to  perform  a 
rule  or  order  shall  not  be  necessary  or  used  to  bring  such  party  into 
contempt ;  but  the  serving  of  a  copy  of  the  rule  or  order  under  the 
seal  of  the  office,  or  the  copy  of  an  office  copy  of  such  rule  or  order, 
shall  be  sufficient  to  ground  an  application  for  an  attachment  or  other 
writ,  as  the  case  may  be. 

115.  No  rule  to  appear,  plead,  deliver  subsequent  pleadings,  claim, 
or  for  concilium,  or  judgment,  shall  be  necessary. 

116.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule  or 
order  that  the  original  or  office  copy  thereof  should  be  shewn,  unless 
sight  thereof  be  demanded,  except  in  cases  of  attachment. 

117.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings  shall  be  made  before  seven  o'clock  p.m. ;  if  made 
after  that  hour  the  service  shall  be  deemed  as  made  on  the  following 
day,  but  on  Saturday  the  service  must  be  made  before  two  o'clock, 
p.m.,  otherwise  to  be  deemed  as  made  on  Monday. 

Affidavits. 

118.  Every  affidavit  in  any  suit  or  proceeding  on  the  Revenue  side 
of  the  Court  shall  be  drawn  up  in  the  first  person,  and  shall  be  divided 
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into  paragraphs,  and  every  paragraph  shall  be  numbered  consecutively,         I860, 
and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the       v^.^ 
subject.    No  costs  shall  be  allowed  for  any  affidavit,  or  part  of  an        Reg u  la 
affidavit,  substantially  departing  from  this  rule.  Gbnerales. 

119.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit 
filed  after  that  time  shall  be  made  u«e  of  in  Court,  or  before  the  Queen's 
Remembrancer,  unless  by  leave  of  the  Court  or  a  Judge. 

120.  No  rule  which  the  Court  has  granted  upon  the  foundation  of 
any  affidavit  shall  be  of  any  force,  unless  such  affidavit  shall  have  been 
actually  made  before  such  rule  was  moved  for,  and  produced  in  Court 
at  the  time  of  making  the  motion. 

121.  All  affidavits  in  Revenue  matters  used  before  a  Judge  out  of 
Court  shall  be  filed  with  the  Queen's  Remembrancer,  and  such  affi- 
davits shall  forthwith  be  delivered  to  the  Queen's  Remembrancer,  in 
order  to  be  filed. 

122.  No  party  shall  be  required  to  take  an  office  copy  of  his  own 
affidavit,  or  be  permitted  to  inspect  or  take  an  office  copy  of  any  affi- 
davit for  a  capias  to  hold  to  bail,  except  by  order  of  the  Court  or  a 
Judge. 

Satisfaction  Warrant  and  Nolle  Prosequi. 

]  23.  The  form  of  the  satisfaction  warrant  may  be  in  Form  9,  Sche- 
dule C,  in  the  Schedule  hereto  annexed,  or  as  near  thereto  as  the 
case  may  admit  of;  the  same  shall  be  engrossed  on  parchment  and  en- 
dorsed by  the  solicitor  of  the  department  from  whence  the  proceedings 
emanated,  afterwards  signed  by  the  Attorney  General,  and  then  filed 
in  the  Queen's  Remembrancer's  office.  The  nolle  prosequi  may  be 
in  Form  14,  Schedule  C. ;  the  same  must  be  engrossed  on  parchment* 
and,  after  being  signed  by  the  Attorney  General,  filed  in  the  Queen's 
Remembrancer's  office. 

Land  Tax  Act,  1st  and  2nd  Vict.  Cap.  58. 

124.  In  any  application  to  the  Court  under  this  Act  where  the 
Crown  is  not  a  party,  the  order  is  to  be  drawn  up,  and  the  proceedings 
are  to  take  place,  on  the  plea  side  of  the  Court. 

Warrants  of  Nisi  Peius  and  Tales. 

125.  The  record  of  nisi  prius  may  be  made  up  without  any  warrant  Tales,  6  Geo.4* 
of  nisi  prius  being  obtained,  and  tales  may  be  prayed  on  behalf  of  c'     ' s' 

the  Crown,  without  any  warrant  for  that  purpose. 

Letters  Patent  appointing  Commissioners  of  Customs  and 

Writs  of  Assistance. 

126.  Letters  patent  appointing  the  Commissioners  of  Customs  are 
to  be  enrolled  in  the  Queen's  Remembrancer's  office,  but  the  writ  of 
assistance  is  to  be  prepared  and  issued  in  the  same  manner  as  other 
writs. 

c  2 
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Writs  op  Summons  for  Recovery  op  Legact  or  Successions  Duty. 

J-t^J?™  127#  A  ful1  Pr8BciP«  of  the  names  of  all  the  parties  in  these  cases 

shall  be  sufficient  without  leaving  a  full  copy  of  the  writ ;  such  writ 
shall  be  in  force  six  calendar  months,  but  may  be  renewed  by  resealing 
as  a  subpoena  ad  respondendum. 

For  Form  of  Writ,  see  Schedule  A.,  No.  12. 

Special  Cases  from  Magistrates  or  Quarter  Sessions  ;  also 
Special  Cases  under  the  Stamp  Act. 

128.  The  above  special  cases  are  to  be  filed  as  at  present,  but  not 
enrolled,  unless  the  enrolment  be  necessary  after  giving  judgment, 
when  the  same  is  to  be  prepared  in  the  Queen's  Remembrancer's 
office. 

Writs  op  Levari  Facias  against  Defaulters  ani>  Collectors. 

129.  When  writs  against  either  of  the  above  parties  are  brought  to 
the  office  to  be  sealed,  there  shall  at  the  same  time  be  filed  the  certi- 
ficate of  the  receiving  officer  or  other  party,  together  with  the 
affidavit  and  fiat  for  process  to  issue. 

Trials  at  Bar. 

130.  Where  any  trial  at  bar  is  to  take  place,  in  addition  to  the 
respective  pleadings  being  delivered  between  the  parties,  each  party 
is  to  file  a  copy  of  his  pleadings  at  the  Queen's  Remembrancer's 
office  for  the  purpose  of  being  enrolled.  The  trial  is  to  take  place  on 
the  roll. 

Exemplification  of  Records. 

131.  Any  matter  required  to  be  exemplified  shall  be  enrolled  in 
the  Queen's  Remembrancer's  office,  and  the  exemplification  prepared 
therein,  as  at  present. 

Payment  of  Monet  into  Court,  &c. 

132.  The  party  wishing  to  pay  money  into  Court,  either  under  Act 
of  Parliament  or  by  order  of  Court  or  a  Judge,  must  apply  at  the 
office  of  the  Queen's  Remembrancer  for  a  "Direction'*  to  do  so, 
which  direction  must  be  taken  to  the  Bank  of  England,  and  the 
money  there  paid  in ;  after  payment,  the  receipt  obtained  from  the 
Bank  of  England  must  be  filed  at  the  Queen's  Remembrancer's  office. 

133.  If  the  money  is  to  be  invested,  paid  out,  or  otherwise  dis- 
posed of,  an  order  of  the  Court  or  a  Judge  must  be  obtained  for  that 
purpose,  upon  notice  to  the  opposite  party. 

134.  The  orders  relating  to  the  above  matters  are  to  be  drawn  up 
n  the  Queen's  Remembrancer's  office. 


JLXl1  EXCHEQUER    REPORTS. 

1860.  1^3*  These  rules  shall  not  be  deemed  to  apply  to  suits  in  Equity. 

x~mv  *-'  144.  Writs  into  counties  palatine  may  be  directed  to  the  sheriffs 

Regulje       0f  those  counties  respectively. 

145.  Where  any  deed  or  other  instrument  is  directed  by  statute  to 
be  enrolled  in  the  Court  of  Exchequer,  the  same  may  be  enrolled 
without  obtaining  a  fiat  for  that  purpose,  and  shall  be  enrolled  of  the 
day,  month,  and  year  when  the  same  was  delivered  at  the  Queen's 
Remembrancer's  office,  with  such  introductory  words  as  may  be 
necessary. 

146.  That  the  foregoing  Rules  shall  come  into  operation  and  take 
effect  on  Wednesday  the  24th  day  of  October  a.d.  1860,  and  with 
respect  to  any  matter  or  proceeding  then  pending  these  Rules  may 
(so  far  as  they  are  applicable  to  any  step  or  proceeding  to  be  there- 
after taken)  be  adopted  and  applied  accordingly. 

Fred.  Pollock. 
Samuel  Martin. 
G.  Bramwexl. 
W.  F.  Chaxxell. 
James  Wilde. 
22nd  June  I860. 


SCHEDULES. 

Forms  or  Writs,  Proceedings,  &c. 

The  forms  contained  in  the  following  Schedules  may  be  used  in  the 
cases  to  which  they  are  applicable,  with  such  alterations  as  the  nature 
of  the  suit,  the  character  of  the  parties,  or  the  circumstances  of  the 
case  may  render  necessary  ;  but  any  variance  therefrom,  not  being  in 
matter  of  substance,  shall  not  affect  their  validity  or  regularity. 

SCHEDULE  A. 

Form  No.  1. 

Form  of  Subjxtna. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Irelend  Queen,  Defender  of  the  Faith  :  To 
greeting.  We  command  and  strictly  enjoin  you,  That  within  four- 
teen days  from  the  service  of  this  writ,  inclusive  of  the  day  of  such 
service,  you  cause  an  appearance  to  be  entered  for  you  in  Our  Court 
of  Exchequer  at  Westminster,  to  answer  Us  concerning  certain  articles 
then  and  there  on  Our  behalf  to  be  objected  against  you  ;  and  take 
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notice  that  in  default  of  jour  so  doing,  We  shall  proceed  thereon  to         I860, 
judgment  and  execution.        Witness  ,  at  Westminster,        v-^r^ 

th«  day  of  ,  in  the  year  of  our  Lord  one  thousand       Reguljb 

eight  hundred  and  Gknkbalm. 

{Indorsement.) 

At  the  suit  of  Her  Majesty's  Attorney  General  (or,  as  the  case 
maybe). 

By  information 
This  writ  is  issued  against  you  by  A.  B.,  the  solicitor  of  (as  the  case 
maybe) 

(if  for  Penalties) 

for  the  forfeiture  by  you  of  £  for  penalties  under  the  statutes 

relating  to  the  Revenue  of  Customs  [Excise,  Stamps,  Taxes,  Sfc.  or 
as  the  case  may  be"]. 

(or,  if  for  Duties  or  a  Debt), 

for  the  recovery  of  £  for  duties  due  from  you  under  the 

statutes  relating  [frc.  as  before — or  state  shortly  the  nature  of  the  debt]. 
Take  notice,  that  in  default  of  your  entering  an  appearance  in  Our 
Court  of  Exchequer,  accord'ng  to  the  exigency  of  this  writ,  an  infor- 
mation may  be  filed  and  judgment  signed  thereon,  and  execution 
issued  on  such  judgment,  together  with  costs,  at  the  expiration  of 
fourteen  days  from  the  day  of  signing  such  judgment. 

Fokm  No.  2. 
Form  of  Subpamafor  Intrusion  for  the  Removal  of  Persons  intruding. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To 
and  to  all  persons  entitled  to  defend  the  possession  of  the  property, 
described  in  the  indorsement  on  this  writ,  greeting.  We  command 
and  strictly  enjoin  you,  That  within  fourteen  days  from  the  service 
of  this  writ,  inclusive  of  the  day  of  such  service,  you  cause  an  appear- 
ance to  be  entered  for  you  in  Our  Court  of  Exchequer  at  West- 
minster, to  answer  Us  concerning  certain  articles  then  and  there  on 
Our  behalf  to  be  objected  against  you,  and  to  defend  yourself  from 
being  removed  from  the  property  described  in  the  endorsement  on 
this  writ,  and  take  notice,  that  in  default  of  your  so  doing,  We  shall 
proceed  thereon  to  judgment  and  execution. 

Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

(Indorsement,) 
At  the  suit  of  Her  Majesty's  Attorney  General  (or,  as  the  case 
may  be.) 

By  information 
This  writ  is  issued  against  you  by  A.  B.,  the  solicitor  of  (as  the  case 


XXIV  EXCHEQUER    UEPOJtTS. 

1860.         may  '*)  *°r  *ne  recovery  of  certain  lands,  messuages,  and  premises 
v^~-y-^/       situate  in  the  parish  of  in  the  county  of 

Regime  (describing  the  property  with  reasonable  certainty.) 

kherales.  Take  notice,  that  in  default  of  your  entering  an  appearance  in  Our 
Court  of  Exchequer,  according  to  the  exigency  of  this  writ,  an  infor- 
mation may  be  filed  and  judgment  signed  thereon,  and  execution 
issued  on  such  judgment  at  the  expiration  of  fourteen  days  from  the 
day  of  signing  such  judgment,  and  you  will  be  turned  out  of  pos- 
session. 

Form  No.  3. 
Form  of  Subpoena  for  Intrusion  for  Profits  or  for  Damages, 

Victoma,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To 
greeting.  We  command  and  strictly  enjoin  you,  that  within  fourteen 
days  from  the  service  of  this  writ,  inclusive  of  the  day  of  such  service* 
you  cause  an  appearance  to  be  entered  for  you  in  Our  Court  of 
Exchequer  at  Westminster,  to  answer  Us  concerning  certain  articles 
then  and  there  on  Our  behalf  to  be  objected  against  you  ;  and  take 
notice,  that  in  default  of  your  so  doing,  We  shall  proceed  thereon  to 
judgment. 

Witness  ,  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

(Indorsement.) 
At  the  suit  of  Her  Majesty's  Attorney  General  (or  as  the  case 
may  be). 

By  information 
This  writ  is  issued  against  you  by  A.  B.f  the  solicitor  of  (as  the  case 
may  be)  [if  for  the  recovery  of  profits]  for  the  recovery  from  you  of 
the  profits  of  certain  lands,  messuages,  and  premises,  situate  in  the 
parish  of  ,  in  the  county  of 

(describing  the  property  with  reasonable  certainty), 
[or,  if  for  damages']  for  certain  entries,  intrusions,  and  trespasses  com- 
mitted by  you  on  certain  lands,  messuages,  and  premises,  situate  in 
the  parish  of  ,  in  the  county  of 

(describing  the  property  as  before)  [or,  as  the  case  may  be] . 
Take  notice,  that  in  default  of  your  entering  an  appearance  in 
Our  Court  of  Exchequer,  according  to  the  exigency  of  this  writ,  an 
information  may  be  filed  and  judgment  signed  thereon. 

Fobm  4. 

Form  of  Capias. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Sheriff  of 
the  county  of  greeting.     We  command  you,  That 

you  do  not  omit  by  reason  of  any  liberty  of  your  bailiwick,  but  enter 
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the  same,  and  take  C.  D.  by  his  body,  wherever  you  find  him  in  your  I860. 

bailiwick,  and  that  you  keep  him  safely  and  securely  until  he  shall        v^^— w/ 

have  given  you  bail,*  or  until  the  said  C.  D.  shall  by  other  lawful        Regul* 

means  be  discharged  from  .your  custody.    And  We  do  further  com-     Genebales. 

mand  you  that,  on  execution  hereof,  you  do  deliver  a  copy  of  this 

writ  to  the  said  C.  D.    And  We  do  hereby  require  the  said  C.  D.  to 

take  notice,  that  within  fourteen  days  after  execution  hereof  on  him, 

inclusive  of  the  day  of  such  execution,  he  shall  cause  an  appearance 

to  be  entered  for  him  in  Our  Court  of  Exchequer  at  Westminster,  to 

answer  Us  touching  certain  articles  to  be  exhibited  against  him  before 

Our  said  Barons  by  Our  Attorney  General,  and  shall  within  the  same 

time  cause  special  bail  to  be  put  in  for  him  to  the  said  suit ;  and  that, 

in  default  of  so  doing,  such  proceedings  may  be  had  and  taken  as  are 

mentioned  in  the  warning  written  or  endorsed  hereon.     And  We  do 

further  command  you  that,  immediately  after  the  execution  hereof, 

you  do  return  this  writ  to  Our  said  Court  of  Exchequer,  together 

with  the  manner  in  which  you  have  executed  the  same,  and  the  day  of 

execution  thereof,  or,  if  the  same  shall  remain  unexecuted,  then  that 

you  do  so  return  the  same  at  the  expiration  of  six  calendar  months 

from  the  date  hereof,  or  sooner,  if  you  shall  be  thereto  required  by 

order  of  the  said  Court,  or  by  any  Judge  thereof. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

{Indorsement.) 

This  writ  is  issued  against  the  said  C.  D.  by  A.  B.,  the  solicitor  of 
(as  the  case  may  be). 

(if  for  Penalties) 
for  the  forfeiture  by  the  said  C.  D.  of  £ 

for  penalties  under  the  statutes  relating  to  the  Revenue  of  Customs 
(Excise,  Stamps,  Taxes,  fyc,  or  as  the  case  may  be). 

(or  if  for  Duties  or  a  Debt) 
for  the  recovery  of  £  for  duties  due  from  the  said  C.  D. 

under  the  statutes  relating  (frc,  as  before— or  state  shortly  the  nature 
of  the  debt). 

A  Warning  to  the  Defendant. 

If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  enter 
an  appearance,  and  put  in  special  bail,  as  within  required,  the  Crown 
may  proceed  against  the  sheriff,  or  on  the  bail  bond,  and  may  file  an 
information  against  you  and  sign  judgment  thereon,  and  issue  execu- 
tion on  such  judgment,  together  with  costs,  at  the  expiration  of  four- 
teen days  from  the  day  of  signing  such  judgment. 

Bail  for  £ 

Capias  Detainer. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  the 
of  greeting.    We  command  you,  That  you  keep  and 
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1860.         detain  the  body  of  now  a  prisoner  in  Our  prison,  under 

k^~^^/       your  custody,  safely  and  securely,  until  he  shall  have  given  you  bail 

Reguljs        [as  in  preceding  form  from  the  asterisk  *.] 
Generales. 

Form  5. 
Form  of  Scire  Facias  on  Bond  to  the  Queen. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  A.  B. 
of  in  the  county  of  greeting.    Whereas 

you  the  said  A.  BM  by  bond  or  writing  obligatory,  sealed  with  your 
seal,  made  at  Westminster,  in  the  county  of  Middlesex,  dated  the 
day  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  became  bound  to  Us  in  the  sum  of  of 

lawful  money  of  Great  Britain,  payable  at  a  day  past,  which  said  sum 
of  money  you  have  not  yet  paid  or  caused  to  be  paid  to  Us  as  we  are 
informed.  And  We,  being  desirous  to  be  satisfied  the  same  with  all 
the  speed  We  can  (as  is  just),  do  command  you,  that  within  fourteen 
days  from  the  service  of  this  writ,  including  the  day  of  service,  you 
cause  an  appearance  to  be  entered  for  you  in  Our  Court  of  Exchequer 
at  Westminster ;  and  take  notice,  that  in  default  of  your  so  doing 
judgment  will  be  signed  against  you  forthwith,  and  execution  issued 
at  the  expiration,  of  fourteen  days  from  the  day  of  signing  such  judg- 
ment for  the  said  sum  of  together  with  costs. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Take  notice,  that  if  you  appear  in  due  time  according  to  the 
exigency  of  this  writ,  you  are  required  to  plead  thereto  in  fourteen 
days  from  the  date  of  such  appearance,  including  the  day  of  such  ap- 
pearance, and  in  default  judgment  may  be  signed  and  execution 
issued  forthwith.  The  plea  must  be  delivered  to  the  solicitor  of  the 
department  issuing  out  this  writ. 

Form  6. 
Form  of  Scire  Facias  on  Bail  Bond. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  A.  B.  of 

in  the  county  of  greeting.    Whereas  you  the  said  A.  B.? 

by  bond  or  writing  obligatory,  sealed  with  your  seal,  made  at  West- 
minster, in  the  county  of  Middlesex,  dated  the  day  of 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
became  held  and  firmly  bound  to  sheriff  of  the  said  county 
of  in  the  sum  of  of  good  and  lawful  money  of 
Great  Britain,  to  be  paid  to  the  said  sheriff  at  a  day  past.  And 
whereas,  by  a  certain  assignment  of  the  said  bond,  the  said  sheriff,  at 
Our  request,  costs,  and  charges,  hath  assigned  unto  Us  for  Our  use  the 
said  bond  or  writing  obligatory ;  and  which  said  sum  of 
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Form  8. 


Reguljb        Form  of  Scire  Facias  on  Inquisition  held  under  Writ  of  Extent  or 
Gexerales.  B[em  aaMMit  ExtremMWU 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  A.  B.  of 

in  the  county  of  greeting.    Whereas  [here  recite  the 

substance  of  the  Writ  of  Extent  or  Diem  Clausit  Extremum].  And 
whereas  by  an  [or  another]  inquisition  indented,  taken  at  on 

the  day  of  before  the  sheriff  of  the  said  county, 

by  virtue  of  Our  Writ  of  Extent  [or  Diem  Clausit  Extremum], 
issued  out  and  under  the  seal  of  Our  Court  of  Exchequer  at  West- 
minster, against  the  said  ,  his  estate  and  effects  [or,  the 
estate  and  effects  of  the  said  ],  for  the  recovery  of  the  said 
debt :  It  was  found  on  the  oath  of  and  others,  good  and 
lawful  men  of  the  said  sheriff's  bailiwick,  that  you  the  said  A.  B.  were 
indebted  [as  in  inquisition]  which  said  debt  the  said  sheriff,  on  the  day 
of  taking  the  said  inquisition,  had  seized  and  taken  into  Our  hands 
according  to  the  command  of  the  said  writ,  and  the  same  still  remains 
due  and  unpaid  to  Us,  as  We  are  informed,  as  by  the  said  Writ  of 
Extent  [or  Diem  Clausit  Extremum]  and  inquisition  taken  thereupon, 
returned  and  filed  in  Our  said  Exchequer,  more  fully  appears.  And 
We,  being  desirous  to  be  satisfied  the  same  with  all  the  speed  We  can 
(as  is  just),  do  command  you,  that  within  fourteen  days  from  the 
service  of  this  writ,  including  the  day  of  service,  you  cause  an  appear- 
ance to  be  entered  for  you  in  Our  Court  of  Exchequer  at  West- 
minster ;  and  take  notice,  that  in  default  of  your  so  doing  judgment 
will  be  signed  against  you  forthwith,  and  execution  issued  at  the 
expiration  of  fourteen  days  from  the  day  of  signing  such  judgment 
for  the  said  sum  of                       together  with  costs 

Witness  at  Westminster  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Take  notice,  that  if  you  appear  in  due  time  according  to  the  exi- 
gency of  this  writ,  you  are  required  to  plead  thereto  within  fourteen 
days  from  the  date  of  such  appearance,  including  the  day  of  such 
appearance,  and  in  default  judgment  may  be  signed,  and  execution 
issued  forthwith.  The  plea  must  be  delivered  to  the  solicitor  of  the 
department  issuing  out  this  writ. 

Form  9. 

Form  of  Scire  Facias  against  Executors. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  A.  B.  of 

in  the  county  of  greeting.    Whereas  C.  D. 

of  by  his  bond  or  writing  obligatory,  sealed  with  his  seal, 

made  at  Westminster,  in  the  county  of  Middlesex,  dated  the 
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day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred         I860, 

and  became  bound  to  Us  in  the  sum  of  of  lawful        y^-r^s 

money  of  Great  Britain,  payable  at  a  day  past,  which  said  sum  of  Requlji 
money  the  said  C.  D.  hath  not  paid  or  caused  to  be  paid  to  Us,  as  We  Generales. 
are  informed.  And  whereas  the  said  C.  D.  hath  departed  this  life, 
having  first  made  and  published  his  last  will  and  testament  in  writing, 
and  thereby  appointed  you,  the  said  A.  B.,  executor  thereof,  who 
have  duly  proved  the  same,  and  taken  upon  yourself  the  execution 
thereof,  as  We  are  informed.  And  We,  being  desirous  to  be  satisfied 
the  said  sum  of  with  all  the  speed  We  can  (as  is  just),  do 

command  you,  that  within  fourteen  days  from  the  service  of  this 
writ,  including  the  day  of  service,  you  cause  an  appearance  to  be  en- 
tered for  you  in  Our  Court  of  Exchequer  at  Westminster ;  and  take 
notice,  that  in  default  of  your  so -doing  judgment  will  be  signed 
against  you  forthwith,  and  execution  issued  at  the  expiration  of  four- 
teen days  from  the  day  of  signing  such  judgment  for  the  said  sum  of 
together  with  costs,  out  of  the  goods  and  chattels  which 
belonged  to  the  said  C.  D.  at  the  time  of  his  death,  and  come  to  your 
hands  and  possession  to  be  administered. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Take  notice,  that  if  you  appear  in  due  time,  according  to  the 
exigency  of  this  writ,  you  are  required  to  plead  thereto  within  four- 
teen days  from  the  date  of  such  appearance,  including  the  day  of  such 
appearance,  and  in  default  judgment  may  be  signed  and  execution 
issued  forthwith.  The  plea  must  be  delivered  to  the  solicitor  of  the 
department  issuing  out  this  writ. 

Form  10. 

Form  of  Writ  of  Execution  for  Removal  of  Persons  intruding  or  for 
the  Possession  and  Costs  where  no  Fine  sought  to  be  levied. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  the  Sheriff  of 
the  county  of  greeting.     Whereas,  by  virtue  of  a  judgment 

entered  up  in  Our  Court  of  Exchequer  at  Westminster,  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  bailiwick,  but 
that  you  enter  the  same,  and  immediately  after  receipt  of  this  Our 
writ  you  remove  or  cause  to  be  removed  and  every 

other  person,  from  the  possession  of  and  from 

all  and  every  part  or  parcel  thereof,  and  that  you  take  the  said 

into  Our  hands,  so  that  We  may  hold  the  same  to  Us,  Our 
heirs  and  successors,  for  ever,  free  from  any  disturbance  or  interrup- 
tion from  the  said  or  any  person  or  persons  claiming 
under  him  ;*  [if  for  possession  only,  then  proceed  thus:']  and  that  you 
make  distinctly  and  plainly  appear  to  the  Barons  of  Our  Exchequer 
at  Westminster,  on  the                duy  of  in  what  manner  this 
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1860  ^ur  comman(*  8naH  ^ave  been  executed,  and  that  you  then  have  there 

v^ r+r^i/       this  writ. 

Rbguljs  Witness,  &c,  [as  at  the  end]. 

Gen er  ales.         [If for  Costs  as  well  as  Possession,  then  proceed  thus  from  asterisk*:'] 
And  We  further  command  you  that  you  cause  to  be  made  and  levied 
to  Our  use  of  the  goods  and  chattels,  lands  and  tenements,  of  the  said 
in  your  bailiwick,  the  sum  of  of  lawful  money  of 

Great  Britain,  which  We  by  the  aforesaid  judgment  have  recovered 
against  the  said  for  costs,  and  when  you  have  levied  the  said 

money  that  you  have  the  same  before  the  Barons  of  Our  Exchequer  at 
Westminster,  on  the  day  of  to  be  then  paid  into 

Our  Court  to  Our  use ;  and  if  it  shall  happen  that  the  goods  and 
chattels,  lands  and  tenements,  of  the  said  shall  not  be 

sufficient  to  pay  the  said  money,  then  that  you  omit  not  by  reason  of 
any  liberty  of  your  bailiwick,  but  that  you  enter  the  same,  and  take 
the  said  by  body  wherever  he  shall  be  found  in  your 

said  bailiwick,  and  that  you  keep  him  safely  and  securely  so  that  you 
have  body  before  Our  said  Barons  at  the  said  day  and  place,  to 

satisfy  Us  the  said  money,  and  that  you  make  distinctly  and  clearly 
appear  to  Our  said  Barons  on  the  said  day  of  all 

that  you  have  done  in  the  premises,  and  have  there  this  writ. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

[If  for  Costs  only,  the  ordinary  JL  fa,  may  issue  by  inserting  the 
words  ufor  Costs"  after  stating  the  amount,  and  " money  r  instead  of 
"  Debt,'*  in  latter  part  of  writ. 

Where  Fine  in  addition  to  Possession  and  Costs,  or  Damages,  are 
sought  to  be  recovered,  this  form  may  be  altered  accordingly.'] 

Fosm  11. 

Form  of  Writ  of  Execution  on  Estreat. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith  :  To  the  Sheriff  of 
Our  of  greeting.     We  command  you,  That  you 

do  not  omit,  by  reason  of  any  liberty  in  your  bailiwick,  but  enter  the 
same,  and  levy  out  of  the  goods  and  chattels  of  the  several  persons 
named  in  the  schedules  annexed  to  this  writ,  the  several  sums  of 
money  charged  upon  them  and  each  of  them  in  the  said  schedules,  or 
required  from  them  or  any  of  them,  so  that  you  have  that  money 
before  the  Barons  of  Our  Exchequer  at  Westminster  without  delay, 
and  from  time  to  time  as  you  shall  levy  the  same.  And  if  it  shall 
happen  that  the  goods  and  chattels  of  the  said  persons  in  the  said 
schedules  named,  or  of  any  of  them,  are  not  sufficient  in  your  baili- 
wick for  payment  of  the  several  sums  of  money  charged  upon  them 
and  each  of  them  in  the  said  schedules,  then  you  shall  not  omit  by 
reason  of  any  liberty  in  your  bailiwick,  but  enter  the  same  and  take 
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the  bodies  of  the  said  several  persons  and  each  of  them  not  having         1860. 
goods  (peers,  lords,  and  ladies  only  excepted),  wherever  you  shall       ^-^^^ 
find  them  in  your  bailiwick,  and  keep  them  in  safe  custody  in  Our        Reguljb 
prison  until  they  have  fully  satisfied  Us  the  several  debts  charged 
upon  them  and  each  of  them  in  the  said  schedules.    And  what  you 
shall  do  herein  you  shall  make  appear  to  the  Barons  of  our  Exche- 
quer at  Westminster,  on  the  day  of  next  ensuing, 
and  that  you  then  have  there  this  writ. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Form  12. 
Writ  of  Summons  for  Recovery  of  Legacy  or  Successions  Duty. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To 
greeting.    Whereas  we  have  been  given  to  understand  in  Our  Court, 
before  Our  Barons  of  the  Exchequer  at  Westminster,  that  you  being 
accountable  part  within  the  true  intent  and  meaning 

of  the  statute  passed  in  the  Parliament  holden  in  the  sixteenth  and 
seventeenth  years  of  Our  reign,  chapter  fifty-one  [if  issued  under  the 
Legacy  Duty  Acts,  insert,  and  the  Legacy  Duty  Acts],  have  been 
required  by  Our  Commissioners  of  Inland  Revenue  to  render  an 
account  pursuant  to  the  said  statute,  [if  under  Legacy  Duty  Acts  and 
the  said  Acts],  and  have  made  default  therein.  Now  We  command 
you  that  (all  excuses  ceasing)  within  fourteen 

days  from  the  service  of  this  writ,  or  a  copy  thereof,  you  do  deliver  to 
the  said  Commissioners  of  Inland  Revenue  an  account  upon  oath  of 

,  and  that  you  do  within  the  same  time  pay  the 
duty  chargeable  ;  or  that  you  the  said 

do  within  the  same  time  appear  before  the  Barons  of  Our  said 
Exchequer  at  Westminster,  and  shew  cause  why  you  make  default  in 
the  premises,  and  this  you  are  in  no  wise  to  omit  upon 

pain  of  process  of  contempt  issuing  against  your  person  for  your 
neglect  herein. 

Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Form  13. 

Writ  of  Inquiry  to  ascertain  Amount  of  Profits  or  Damages. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  the  Sheriff  of 
the  county  of  greeting.    Whereas  Our  Attorney  General  on 

Our  behalf  hath  lately  in  Our  Court  of  Exchequer  at  Westminster 
filed  an  information  against  A.B.  for  [state  the  substance  of  the  infor- 
mation, exclusive  of  the  conclusion,  then  proceed  thus :]  And  the  said 
Attorney  General  hath  claimed  on  Our  behalf  £  ;  And  such 
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1860  proceedings  were  thereupon  had  in  Our  said  Court,  that  We  ought  to 

t^^^z  recover  against  the  said  A.  B.  Our  damages  on  occasion  of  the 
RegulvE  premises ;  but  because  it  is  unknown  to  Our  said  Court  what  damages 
Generales.  \ye  nave  sustained  in  that  behalf,  therefore  We  command  you  that  by 
the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick  you  dili- 
gently inquire  what  damages  We  have  sustained  on  occasion  of  the 
premises  aforesaid,  and  that  you  send  to  the  Barons  of  Our  Exchequer 
at  Westminster  on  the  day  of  now  next  ensuing  the 

inquisition  which  you  shall  thereupon  take  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  take  that  inquisition,  together 
with  this  writ. 

Witness  ,  at  Westminster,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

SCHEDULE  B. 

The  Forms  in  the  following  Judgments  are  to  be  used  when  there  is 
no  entry  on  the  roll.  When  a  roll  is  carried  in,  the  proceedings,  with 
the  dates  when  they  arose,  must  he  entered  on  the  roll,  and  the  Judgment 
in  that  case,  from  the  words  "  Therefore  it  is  considered "  tn  the  fol- 
lowing forms,  may  be  adapted  to  the  particular  case. 

Form  of  Judgment  by  Default,  SfC  to  Subpana. 

In  the  Exchequer. 

The  day  of  ,  in  the  year  of  our  Lord  one  thou- 

sand  eight  hundred  and 

(Teste  of  writ.) 

Middlesex  to  wit.     On  the  day  and  year  above  written  a  writ  of 

subpoena  issued  forth  of  this  Court  against  A.B.  at  the  suit  of  Her 

Majesty's  Attorney  General,  on  behalf  of  Her  Majesty,  for  [state 

shortly  for  what  the  writ  is  issued."]* 

[For  want  of  Appearance  thus :] 
And  whereas  the  said  A.  B.  was,  on  the  day  of  , 

a.d.  18  ,  duly  served  with  the  said  writ,  but  hath  made  default  in 
appearing  thereto,  and  thereupon  an  information,  numbered  ,  was 
on  the  day  of  ,  a.d.  18       ,  filed  against  him  in  this 

Court :  Therefore  &c.  (Judgment  as  after  set  out). 

[For  want  of  Plea  as  above  to  asterisk  *,  then  proceed  thus ;] 
And  whereas  on  the  day  of  ,  a.d.  18      the  said 

A.  B.  by  C.  D.,  his  attorney,  entered  an  appearance  to  the  said  writ, 
but  hath  made  default  in  pleading  to  the  information,  numbered  , 
filed  against  him  in  this  Court  on  the  day  of  a.d.  1 8 

Therefore,  &c.  (judgment  as  after  set  out.) 

[  Withdrawal  of  Plea,  as  in  first  Form  to  asterisk*,  then  proceed  thus :] 
And  whereas  on  the  day  of  ,  a  d.  18      ,  the  said  A.  B., 

by  C.  D.,  his  attorney,  entered  an  appearance  to  the  said  writ,  and 
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afterwards  pleaded  to  the  information,  numbered     ,  filed  against  him  I860, 

in  this  Court  on  the  day  of  ,  ad.  1 8  And  on  the        v^^v^_s 

day  of  ,  a.d.  18      ,  the  defendant  withdrew  such  plea:        Reguljj 

Therefore,  Ac.  (Judgment  as  after  set  out).  Gbmraucs. 

[Confession  to  information,  as  in  first  Form  to,  asterisk* ',  then  proceed 
thus:] 

And  whereas  on  the  day  of  ,  the  said  A.  B.,  by  , 

his  attorney,  entered  an  appearance  to  the  said  writ,  and  on  the 
day  of  confessed  to  the  information,  numbered      ,  filed  in  this 

Court  against  him  on  the  day  of  ,  a.d.  18     . 

{For  Debt  or  Duties.]  Judgment 

Therefore,  it  is  considered  that  Her  Majesty  do  recover  against  the  signed  the 
said  A.  B.  the  several  sums  of  money  in  the  said  information  men-   A  D  jg 
tioned,  amounting  together  to  the  sum  of  £  [or  the  sum  of 

£  in  the  said  information  mentioned.  "  If  costs  taxed  in  any  case 

conclude  thus,  or  as  near  as  may*  be" :]  and  also  the  sum  of  £ 
for  Her  Majesty's  costs  of  suit,  which  said  sums  in  the  whole  amount 

to£ 

[For  Penalties.]  Judgment 

Therefore,  it  is  considered  that  the  said  A.  B.  be  convicted  of  the  si6njd  th? 

.  .  day  of 

ofTence  [or  several  offences']  in  the  said  information  mentioned,  and   ^j,  jg 

that  he  do  for  his  said  offence  [or  offences]  forfeit  the  sum  of  £ 
[or  the  several  sums  of  money,  amounting  together  to  the  sum  of  £  ] 

in  the  said  information  also  mentioned,  and  that  Her  Majesty  do 
recover  against  the  said  A.  B.  the  said  sum  of  £  [if  costs  taxed 

proceed jas  in  preceding  Form]. 

[Penalties  and  Duties.]  Judgment 

Therefore,  it  is  considered  that  the  said  A.  B.  be  convicted  of  the   ng*^  th® 
several  offences  in  the  1st,  2d,  and  3d  counts  [or,  as  the  case  may  be,]   j^D  jg 
of  the  said  information  mentioned,  and  that  he  do,  for  his  said  offences, 
forfeit  the   several   sums   in  those   counts    respectively   mentioned, 
amounting  to  the  sum  of  £  ,  and  that  Her  Majesty  do  recover 

against  the  said  A.  B.  the  said  sum  of  £  ,  and  also  the  several 

sums  of  money  in  the  4th,  5th,  and  6th  counts  [or,  as  the  case 
may  be,]  of  the  said  information  mentioned,  amounting  to  the  sum  of 
£  ,  which  sums  together  make  the  sum  of  £  [if  costs 

taxed,  proceed  as  in  first  Form], 

[For  Intrusion  to  remove  Persons  intruding.]  Judgment 

Therefore,  it  is  considered  that  the  said  A.  B.  be  convicted  of  the  signed  the 
entry,  intrusion,  and  making  entry  in  the  said  information  mentioned,  ^  °, 

and  that  he  be  amoved  from  the  possession  of  in  the  said  in- 

formation mentioned  [if  fine  sought  to  be  recovered  these  words  may  be 
inserted]  :  and  that  the  said  A.  B.  be  taken  by  his  body  to  make  fine 
with  our  Lady  the  Queen  for  his  said  entry  and  intrusion. 

When  Judgmemt  by  Default  is  signed  in  respect  of  part  only  of  the 
Premises. 
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Therefore  it  is  considered  that  the  said  A.  B.  be  convicted  of  the 
entry  intrusion  and  making  entry  on  part  of  the  premises  in  the  said 
information  mentioned,  that  is  to  say  [describe  the  part],  and  that  he 
be  amoved  from  the  possession  of  the  said  [describe  ike  part  as  before'] 
in  the  said  information  mentioned  [conclude  as  before']. 

[For  Form  of  Interlocutory  and  final  Judgment  in  Intrusion  to 
recover  Profits  or  Damages,  see  pp.  xxxvL,  xxxvii.J 


Judgment 

signed  the 

day  of 

A.D.  18     . 


Form  of  Judgment  when  Proceedings  are  by  Capias. 

For  Non-appearance  after  Service  of  Information  in  Gaol. 

The  day  of  ,  in  the  year  of  our  Lord  18 

(Teste  of  Writ.) 

Middlesex  to  wit.  On  the  day  and  year  above  written,  a  writ  of 
capias  issued  forth  of  this  Court  against  A.  B.  at  the  suit  of  Her 
Majesty's  Attorney  General  on  behalf  of  Her  Majesty  for  the  for- 
feiture of  the  sum  of  £  *  [or  as  the  case  may  be].  And  whereas 
the  said  A.  B.  hath  been  arrested  by  virtue  of  the  said  writ,  and 
taken  to  prison  by  the  sheriff  of  the  county  of  ,  and,  neglecting 

to  give  bail  to  the  said  sheriff  for  his  appearance  in  this  Court,  an 
information,  numbered      ,  was  on  the  day  of  ,  a.d.  18     , 

filed  therein  against  the  said  A.  B.,  a  copy  of  which  information  was 
served  upon  him  on  the  day  of  ,  aj>.  18      ;  and  the  said 

A.  B.  still  neglecting  to  appear  here  in  Court,  or  plead  to  the  said 
information  for  20  days  after  such  service  :  Therefore  it  is  considered 
that  the  said  A.  B.  be  convicted  of  the  several  offences  in  the  said 
information  mentioned,  and  that  he  do  for  his  said  offences  forfeit  the 
several  sums  of  money  in  the  said  information  mentioned,  amounting 
together  to  the  sum  of  £  ,  and  that  Her  Majesty  do  recover 

against  the  said  A.  B.  the  said  sum  of  £  ,  (if  costs  taxed  proceed) 

and  also  the  sum  of  £  for  Her  Majesty's  costs  of  suit,  which 

said  sums  in  the  whole  amount  to  £ 

(If  for  debt  or  duties,  the  same  form  of  judgment,  from  the  words 
"  Therefore,  frc?  may  be  used  as  is  mentioned  under  the  previous  head 
of  "  Judgment  by  Default  to  Subpama.* 

[For  Want  of  Appearance  after  giving  Bail  to  Sheriff.     As  in  prece- 
ding Form  to  asterisk  *,  then  proceed  thus :] 

And  whereas  the  said  A.  B.  was  on  the         day  of  a.d.  18 

arrested  by  the  sheriff  of  the  county  of  ,  by  virtue  of  the  said 

writ,  but  hath  made  default  in  appearing  thereto ;  and  thereupon  an 
information,  numbered      ,  was  on  the  day  of  ,  aj>.  18     , 

filed  against  him  in  this  Court:  Therefore,  &c.  [conclude  as  before]. 

[For  Want  of  Plea.     To  asterish  *,  then  proceed  thus :] 
And  whereas  on  the  day  of  ,  a.d.  18     ,  the  said  A.  B., 

by  C.  D.,  his  attorney,  entered  an  appearance  to  the  said  writ,  and 
put  in  special  bail  herein,  but  hath  made  default  in  pleading  to  the 
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information,  numbered      ,  filed  against  him  on  the  day  of  ,         I860 

a.d.  18      ,  in  this  Court :  Therefore,  &c.  [conclude  as  before'].  y^^^^ 

[  On  Withdrawal  of  Plea.     To  asterisk  *,  then  proceed  thus :]  Reo  u  ls 

And  whereas  on  the  day  of  ,  a.d.  Id      ,  the  said  A.  B., 

by  C.  D.,  his  attorney,  entered  an  appearance  to  the  said  writ,  and 
put  in  special  bail  herein,  and  afterwards  pleaded  to  the  information, 
numbered  ,  filed  against  him  in  this  Court  on  the  day  of  , 
a.d.  18       ,  and  on  the  day  of  a.d.  18      ,  the  defendant 

withdrew  such  plea :  Therefore,  &c.  [conclude  as  before], 

[Confession  to  Information.     To  asterisk  *,  then  proceed  thus :] 
And  whereas  on  the  day  of  ,  a.d.  18      ,  the  said  A.  B., 

by  ,  his  attorney,  entered  an  appearance  to  the  said  writ,  and  on 

the  day  of         ,  a.d.  18        ,  confessed  to  the  information,  num- 

bered       ,  filed  in  this  Court  against  him  on  the  day  of  , 

a.d.  18       :  Therefore,  &e.  [conclude  as  before]. 

Form  of  Judgment  by  Default  for  Want  of  Appearance  to  Scire  Facias, 

Plea,  $*c,  and  after  Verdict. 

The        day  of  ,  in  the  year  of  our  Lord  18 

{Teste  of  Writ ) 

Middlesex  [or  county]  to  wit.  On  the  day  and  year  above  written, 
a  writ  of  scire  facias  issued  forth  of  this  Court  against  A.  B.,  for  the 
recovery  of  the  sum  of  £  ,  the  penalty  of  a  certain  bond  given 

to  Her  Majesty  by  the  said  A.  B.,  bearing  date  the        day  of  , 

a.d.  18  ,  [or  state  the  substance  of  the  writ*].  And  whereas  the  said 
A.  B.  was  on  the        day  of  in  the  year  of  our  Lord  18     ,  duly 

served  with  the  said  writ,  but  hath  made  default  in  appearing  thereto : 
Therefore  it  is  considered  that  Her  Majesty  recover  against  the  said  Judgment 
A.  B.,  the  said  sum  of  £       ,  in  the  said  writ  of  scire  facias  mentioned,  81gn^(ay  0f 
and  [if  costs  taxed,  proceed]  also  the  sum  of  £  for  Her  Majesty's  a,d.  18    . 

costs  of  suit,  which  said  sums  in  the  whole  amount  to  £ 

[For  want  of  Plea,  Rejoinder,  or  not  joining  in  Demurrer,  fyc.     As  in 
preceding  Form  to  asterisk  *,  then  proceed  thus :] 
And  whereas  on  the        day  of  a.d.  18    ,  the  said  A.  B.  by 

C.  D.,  his  attorney  [or  in  person],  entered  an  appearance  to  the  said 
writ,  but  hath  made  default  in  pleading  thereto  [uorn  rejoining  to  the 
replication  of  Her  Majesty's  Attorney  General,  "or"  joining  in  the  de- 
murrer of  Her  said  Majesty's  Attorney  General  to  the  of  the 
said  defendant :]    Therefore,  &c.  [as  in  preceding  Form]. 

[  Withdrawal  of  Plea.     To  asterisk  *,  then  proceed  thus :] 

And  whereas  on  the        day  of  a.d.  18     ,  the  said  A.  B.,  by 

C.  DM  his  attorney  [or  in  person],  entered  an  appearance  to  the  said 

writ,  and  afterwards  pleaded  thereto ;  and  on  the  day  of 

a.d.  18    ,  withdrew  such  plea :  Therefore,  &c.  [as  before]. 

[Confession  to  Scire  Facias.     To  asterisk  *,  then  proceed  thus :] 
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dar  of 
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And  whereas  on  the        dar  of  ad.  Id     ,  the  said  A.  B_, 

bj  ,  his  attornej,  entered  an  appearance  to  the  said  writ, 

and  on  the  day  of  a.d.  18    ,  confessed  thereto :  There- 

fore, &c.  [as  before'}. 

[After  Verdict.     To  asterisk  *,  them  proceed  tkus ;] 
And  whereas  on  the  dar  of  a.d.  18     ,  the  said  A  B  y 

bj  C.  D^  his  attornej  [or  in  person'],  entered  an  appearance  to  the 
said  writ,  and  pleaded  thereto ;  and  whereas  on  the  daj  of 

a.d.  18     ,  on  a  rerdict  of  the  counrrr.  the  said  A*  B.  was 
found  indebted  to  Iler  Majestj  in  the  sum  of  £  in  the  said  writ 

of  scire  facias  mentioned :  Therefore,  kc.  [as  before}. 

[If for  Defendant  after  Verdict.     To  asterisk*,  then  proceed  thus  :} 
And  whereas  on  the        daj  of  a.d.  18     ,  the  said  A.  B. 

bj  C.  Dn  his  attornej  [or  in  person},  entered  an  appearance  to  the  said 
writ,  and  pleaded  thereto ;  and  whereas  on  the  daj  of 

aj>.  18     ,  on  a  rerdict  of  the  country,  the  same  was  found  for  the  de- 
fendant :  Therefore  it  is  considered  that  as  to  the  sum  of  £ 
in  the  said  writ  of  scire  facias  mentioned,  the  said  A.  B-  do  go  hence 
w  ithout  daj.    (If  costs  taxed,  tins .)  And  that  the  said  A.  B.  do  iecorer 
from  the  Crown  the  sum  of  £  ,  for  hb  costs  of  defence. 


of  Judgment  on  Information  for  Profits  or  Damages  assessed  <*n 

a  Writ  of  Inquiry. 
In  the  Exchequer. 

The         daj  of  in  the  jear  of  cur  Lord.  18 

TTesteof  Wrif . 

Middlesex  [or  county}  to  wit.  On  the  daj  and  jear  aboTe  written 
a  writ  of  subpoena  issued  forth  of  this  Court  against  A.  B.  at  the 
suit  of  Her  Majesty's  Attoraer  General  on  behalf  of  Her  Ma: est t 
fur*  [state  for  what  tke  writ  issued}. 

[For  want  of  Appearand*  £h»7. 
And  whereas  the  sal*!  A-  B.  was  on  the        dar  of  aj>.  1  $6  , 

dulj  serred  wi:h  the  said  writ,  but  haib  nude  default  in  apccarii:^ 
thereto,  and  thereupon  an  information  numbered  was  on  the 

daj  of  id.  1;6    .  fll*ni  a^iirst  hiai  ;a  this  Court.     And  the 

said  A.  B.  not  haTinz  ar  pea  red  Iler  Majesty  remains  therein  unde- 
fended against  the  said  JL  B.     Wberetlre,  &e.  j»  *fter\ 

[Fjt  Wjxt  of  Flea  as  «4or*  ti  asterisk  *\ 
And  whereas    n  the         dux  of  jjj.  1<6  .  the  5ai«I  A.  B .  ?t 

C.  D-,  his  attornej.  entered  an  appearance  to  the  said  wriu  but  ha:Ii 
made  default  in  pleading  to  the  inTormatiou  numbered  fcle»i 

azaicst  him  in  this  Court  on  the         daj  of  aj>.  I'M?  .     Acl 

the  sasrl  A.  B.  havirg  made  such  default  and  said  noching  in  bur  r 
preclusion  of  the  said  infbrmatkn.  wherebj  Her  Majestj  rem.iH* 
therein  umief^utied  j-za'nst  th-?  sa:d  A.  B.     Wherefcre  Her  Mj>;«t 
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Judgment 
signed  the 
day  of 
a.d.  18    . 


Judgment 
signed  the 
day  of 
18    . 


A.D. 


Judgment 
signed  tho 
day  of 
18    . 


A.D. 


Judgment 

pigned  the 

dav  of 

A.l>.  IS    . 


[If  special  verdict.']    And  whereas  on  the  daj  of 

a.d.  18      ,  on  the  trial  of  this  information,  a  special  verdict 
found  bj  the  jury ;  and  whereas  on  the  day  of        ,  a.d.  18 

[when  judgment  given],  on  the  argument  of  the  said  special  verdict, 
the  said  A.  B.  was  declared  indebted  to  Her  Majesty  in  the  sum  of 
£  :  Therefore,  &c. 

[After  Argument  an  Demurrer.    As  above  to  asterisk  *,  then  proceed 

thus ;] 
And  whereas  on  the  day  of  ,  a.d.  18      ,  on  the  argu- 

ment of  the  demurrer  of  the  said  to  the  of  the  said 

,  the  said  demurrer  was  allowed  [or  overruled]  :  Therefore,  &c. 

[If  for  Penalties.] 
Therefore  it  is  considered  that  the  said  be  convicted  of 

the  several  offences  in  the  said  information  mentioned  ["or"  in  the 
first  and  second  counts  of  the  said  information  mentioned,  as  the  case 
may  be],  and  that  he  do  for  his  said  offences  forfeit  the  several  sums  of 
money  in  the  said  information  also  mentioned  [u  or  w  in  the  said  first 
and  second  ■  counts  of  the  said  information  mentioned],  amounting 
together  to  the  sum  of  £  ["if  single  value  found,"  forfeit  the 

sum  of  £  ,  being  the  treble  value  of  the  goods  in  the  said 

information  mentioned,  u or"  in  the  first  and  second  counts  of  the 
said  information  mentioned,  u  or  as  the  case  may  be  "],  and  that  Her 
Majesty  recover  against  the  said  the  said  sum  of  £  ; 

[if  costs  taxed,  proceed  thus :]  and  also  the  sum  of  £  ,  for  Her 

Majesty's  costs  of  suit,  which  said  sums  in  the  whole  amount  to  £ 

[If  for  Duties.) 
Therefore  it  is  considered  that  Her  Majesty  recover  against  the  said 
the  several  sums  of  money  in  the  said  information  mentioned, 
amounting  together  to  the  sum  of  £  ["  or  M  the  sum  of  £ 

in  the  said  information  mentioned]  ;  (if  costs  taxed,  proceed  thus :)  and 
also  the  sum  of  £  ,  for  Her  Majesty's  costs  of  suit,  which  said 

sums  in  the  whole  amount  to  £ 

[If  for  Intrusion.] 
Therefore  it  is  considered  that  the  said  A.  B.  be  convicted  of  the 
entry  intrusion,  and  making  entry  in  the  said  information  men- 
tioned [or,  if  for  part  only  of  the  premises,  describe  the  same  as  in 
pp.  xxxiii.,  xxxiv.],  and  that  he  be  amoved  from  the  possession  of 
in  the  said  information  mentioned  ;  [if  fine  sought  to  be  recovered,  these 
words  may  be  inserted:]  and  that  the  said  A.  B.  be  taken  by  his  body 
to  make  fine  with  Our  Lady  the  Queen  for  his  said  entry  and  intru- 
sion ;  [if  costs  taxed,  proceed  thus :]  and  that  Her  Majesty  do  recover 
against  the  said  the  sura  of  £        for  Her  Majesty's  costs 

of  suit. 

[If  for  Damages.] 

Therefore  it  is  considered  that  Her  Majesty  recover  against  the 


REGUL^E   GENERATES,    24    VICT.  XXXIX 

said  A.  B.  the  said  monies  by  the  jurors  aforesaid  in  form  aforesaid  18G0. 

assessed,  and  also  £  for  Her  Majesty's  costs  of  suit,  which  said        v-^r^ 

monies  and  costs  in  the  whole  amount  to  £  .  Regular 

Generales. 

Judgment  in  part  for  Crown  and  part  for  Defendant. 

Therefore  it  is  considered  that  the  said  A.  B.  be  convicted  of  the  Judgment 
several  offences  in  the  first  and  second  counts  of  the  said  information  81gn^  tl^ 
mentioned  [or  as  the  case  may  be],  and  that  he  do  for  his  said  offences   ^^  \$    . 
forfeit  the  several  sums  of  money  in  the  said  first  and  second  counts 
of  the  said  information  mentioned,  amounting  together  to  the  sum  of 
£  ;  (if  costs  taxed  proceed  thus ;)  and  also  the  sum  of  £ 

for  Her  Majesty's  cost*  of  suit,  which  said  sums  in  the  whole  amount 
to  £  .    And  it  is  further  considered  that  as  to  the  several 

other  offences  in  the  remaining  counts  of  the  said  information  men- 
tioned the  said  A.  B.  do  go  hence  without  day. 

[If  for  Defendant.     As  above,  to  asterisk  *,  then  proceed  thus :] 

And  whereas  on  the  day  of  ,  a  d.  18     ,  on  a  verdict  of 

the  country,  the  said  A.  B.  was  found  not  guilty  of  the  several  offences 
["  or,"  not  indebted  to  Her  Majesty  in  the  several  sums  of  money, 
"or"  '*  in  intrusion"  or  "for  damages"  according  to  the  facts']  in  the 
said  information  mentioned :  Therefore  it  is  considered,  that,  as  to  Judgment 
the  several  offences  ["  or "  several  sums  of  money,  or  in  intrusion  or  signed  the 
for  damages,  as  the  case  may  be"]  in  the  said  information  mentioned,  ,a^  ° 

A«l/»    JLO 

the  said  A.  B.  do  go  hence  without  day  ;  [if  costs  taxed,  proceed :] 
and  that  the  said  A.  B.  do  recover  from  the  Crown  the  sum  of  £ 
for  his  costs  of  defence.     [If  on  special  verdict,  the  above  form  to  be 
varied  accordingly.'] 

Form  of  Judgment  on  Writ  of  Appraisement  and  no  Claim. 

In  the  Exchequer. 

The  day  of  in  the  year  of  our  Lord,  18 

{Teste  of  Writ  of  Appraisement.) 
Middlesex  to  wit.     On  the  day  and  year  above  written  a  writ  of 
Our  Lady  the  Queen  issued  forth  of  this  Court,  for  the  valuing  of 
several  parcels  of  [here  set  o*tt  the  goods,  or  as  the  case  may  be]  seized 
as  forfeited  by  officers  of  [Excise],  and  an  information 

of  seizure  has  been  filed,  praying  that  the  said  goods  [or,  as  the  case 
may  be]  may  remain  forfeited.  And  by  an  indenture  filed  in  this 
Court,  numbered      ,  and  made  on  the  day  of  ,  a  d.  18     , 

the  said  [goods]  are  appraised  at  the  sum  of  £  .    And  whereas 

no  claim  has  been  entered  to  the  said  goods  [or  as  the  case  may  he]  : 
Therefore  it  is  considered  that  the  said  [goods]  do  remain  forfeited,    Judgment 
and  that  the  same  be  delivered  to  the  Commissioners  of  ,  or   signed  the 

their  assigns,  to  be  disposed  of  according  to  the  statute  in  that  behalf.    A1)  jg 
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1860. 

Reguije 
Generales. 


Judgment 
signed  the 
day  of 
▲.d.  18    . 


Judgment 
signed  the 
day  of 
a.d  lo     . 


Form  of  Judgment  on  a  Verdict  on  Information  in  Rem. 

The  day  of  in  the  year  of  our  Lord  18     . 

{Teste  of  Writ  of  Appraisement.) 

Middlesex  to  wit.  On  the  day  and  year  above  written,  a  writ  of 
appraisement  issued  forth  of  this  Court  for  the  appraisement  of  several 
parcels  of  seized  as  forfeited  by  officers  of 

.     And  whereas  on  the  day  of  a.d.  1 8     , 

A.  B.  of  by  C.  D.,  his  attorney,  entered  an  appearance 

and  claim  in  this  Court  to  the  said  goods  [or  as  the  case  may  be],  and 
pleaded  to  the  information  numbered  ,  filed  on  the 

day  of  ,  a.d.  18      ,  for  the  recovery  of  the  same.*     And 

whereas  on  the  day  of  a.d.  18     ,  on  a  verdict  of  the 

country,  the  said  [goods]  were  found  to  be  forfeited  to  Her  Majesty. 
Therefore,  it  is  considered  that  the  said  goods  [or  as  the  case  may  be,~\ 
do,  for  the  several  reasons  aforesaid,  remain  forfeited,  and  that  the 
same  be  delivered  to  the  Commissioners  of  or  their  assigns, 

to  be  disposed  of  according  to  the  form  of  the  statute  in  that  case 
made  and  provided ;  [if  costs  taxed,  proceed  thus :]  and  that  Her 
Majesty  do  recover  against  the  said  A.  B.  the  sum  of  £  for 

Her  Majesty's  costs  of  suit. 

[If  Verdict  for  Claimant.    As  above  to  asterisk,*  then  proceed  thus :"} 
And  whereas  on  the  day  of  a  d.  18      ,  on  a 

verdict  of  the  county,  the  said  [goods']  were  found  not  to  have  been 
forfeited.  Therefore  it  is  considered  that  the  said  goods  [or  as  the 
case  may  be]  be  delivered  to  the  said  A.  B.,  or  to  his  assigns ;  [if 
costs  taxed,  proceed;]  and  that  the  said  A.  B.  do  recover  from  the 
Crown  the  sum  of  £  for  his  costs  of  defence. 


Judgment 

signed  the 

day  of 

A.D.  1 


S 


Form  of Judgment  for  Want  of  Plea  or  other  Pleadings,  or  after  Ver- 
diet,  or  upon  Demurrer  to  Extent  or  Diem  Clausit  Extremum. 

The  day  of  in  the  year  of  our  Lord  18 

(  Teste  of  Writ.) 

Middlesex  (or  county)  to  wit.  On  the  day  and  year  above  written 
a  writ  of  extent  [or  diem  clausit  extremum]  issued  forth  of  this 
Court,  directed  to  the  sheriff  of  the  county  of  against  A.  B.f 

for  the  recovery  of  the  sum  of  £  for 

[as  the  case  may  be]. 

And  whereas  by  an  inquisition  taken  by  virtue  of  the  said  writ  by 
the  sheriff  of  the  said  county  of  ,  and  filed  in  this  Court, 

the  said  A.  B.  was  found  possessed  of 

[here  set  out  the  property  (shortly)  which  is  claimed.] 

And  whereas  on  the  day  of  a.d.  18     ,  claim 

was  entered  by  C.  D.  of  by  E.  F.,  his  attorney,  to  (the  pro- 

perty claimed)*.    And  whereas  default  was  made  by  the  said  C.  D. 
in  pleading  to  the  said  writ:   Therefore  it  is  considered  that  the  said 
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{the  property  claimed)  do  remain  in  Her  Majesty's  bands  ;  (if costs         1860. 

taxed:)  and  that  Her  Majesty  do  recover  against  the  said  C.  D.  the        v— ^<^-^ 

sum  of  £  for  Her  Majesty's  costs  of  suit.  Regcljs 

Generales. 

[For  not  Rejoining,    As  above  to  asterisk* ',  then  proceed  thus :] 
And  whereas  default  was  made  by  the  said  C.  D.  in  rejoining  to 
the  replication  of  Her  Majesty's  Attorney  General :  Therefore,  &c. 
(as  be/ore). 

[For  not  Joining  in  Demurrer.    As  above  to  asterisk*,  then  proceed 

thus :] 
And  whereas  default  was  made  in  joining  in  the  demurrer  of  Her 
said  Majesty's  Attorney  General  to  the  (  )  of  the  said 

defendant :  Therefore,  &c.  (as  before). 

[After  Trial.    As  above  to  asterisk0,  then  proceed  thus :] 
And  whereas  after  issue  had  been  joined  in  this  cause,  and  on  the 
trial  thereof  on  the  day  of  a.d.  18     ,  a 

verdict  was  found  for  Her  Majesty  :  Therefore,  &c.  (as  before). 

[On  Argument  of  Demurrer.    As  above  to  asterisk0,  then  proceed  thus  :] 
And  whereas  on  the  day  of  a.d.  18    ,  upon  argu- 

ment of  the  demurrer  of  the  said  to  the  of  the 

said  the  said  demurrer  was  allowed   [or  overruled:] 

Therefore,  &c.  (as  above). 

[On  Withdrawal  of  Claim.     As  above  to  asterisk0,  then  proceed  thus :] 
And  whereas  on  the  day  of  a.d.  1 8     ,  the  said  C.  D. 

withdrew  his  claim  and  plea  to  the  property  so   claimed  by  him : 
Therefore,  &c.  (as  before.) 

[If  Judgment  for  Defendant.    As  before  to  asterisk*,  then  proceed  thus :] 
And  whereas  after  issue  had  been  joined  in  this  cause,  and  on  the 
trial  thereof  on  the  day   of  a.d.  :  18     ,  a  verdict 

was  found  for  the  said  C.  D. :  Therefore  it  is  considered   that  Her   judgment 
Majesty  s  hands  be  amoved  from  the  possession  of  the  said  signed  the 

in  the  said  inquisition  mentioned,  and  that  the  same  be  restored  to         day  of 
the  said  C.  D. ;  (if  costs  taxed,  proceed  thus :)   and   that   the   said 
C.  D.  do  recover  from  the  Crown  the  sum  of  £       for  his  costs  of  suit. 

[If  on  Demurrer.    As  before  to  asterisk0,  then  proceed  thus :] 
And  whereas  on  the  day  of  a.d.  18     ,  on  the 

argument  of  the  demurrer  of  the  said  to  the  of  the 

said  the  said  demurrer  was  allowed  [or  overruled :]  There- 

fore, &c.  (as  last  mentioned). 

Form  of  Judgment  for  Defendant  on  Reversal  of  Outlaway. 

In  the  Exchequer. 

The  day  of  in  the  year  of  our  Lord,  18     (the  day 

transcript  teas  filed). 

Middlesex  [or  county']  to  wit.  On  the  day  and  year  above  written 
was  filed  in  the  office  of  Her  Majesty's  Remembrancer  of  this  Court 
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1860  tne  transcr'Pt  °f  a  certain  writ  of  capias  utlagatum  issued  against 

,  and  the  inquisition  taken  thereunder 


B.EQVLJR 

Generales. 


Judgment 
signed  the 
day  of 
a.d.  18    . 


Judgment 
signed  the 
day  of 
a.d.  lo    . 


A.  B.  of 

by  the  sheriff  of 


And  on  the 
appears  by 


(Plea  of  Defendant.) 
day  of  a  j>.  18    ,  the  said  A.  B. 

,  his  attorney,  and  saith,  that  the  said  out- 
lawry is  reversed,  and  for  proof  thereof  brings  into  Court  the  follow- 
ing certificate  ["  orn  order,  here  set  out  the  samel. 

(Confession  of  Attorney  General.) 
And  on  the  day  of  a.d.  18    ,  Sir  KntM 

Her  Majesty's  Attorney  General,  saith,  that  on  perusing  the  certi- 
ficate of  [or  order  of  ]  it  sufficiently  appears  to  him  that 
what  is  contained  in  the  said  plea  is  true  ;  therefore,  he  will  not  pro- 
ceed any  further  in  the  premises  for  Her  said  Majesty  against  the 
said  A.  B.  :  Therefore  it  is  considered  that  Her  Majesty's  hands  be 
amoved  from  the  said  in  the  said  inquisition  mentioned ; 

and  that  he,  the  said  A.  B.  be  restored  to  the  possession 

thereof  (and,  if  necessary),  together  with  the  rents,  issues,  and  profits 
of  the  same,  which  have  not  been  answered  to  Her  said  Majesty. 
[At  the  time  ofJUing  this  Judgment,  the  plea  and  certificate  or  order, 
and  the  confession  of  Attorney  General,  must  be  filed.'] 

Form  of  Judgment  for  Want  of  Pleading,  Withdrawing  Plea,  or  after 
Verdict  or  Demurrer  on  Transcript  of  Outlawry. 

In  the  Exchequer. 

The  day  of  ;  in  the  year  of  our  Lord  18 

(the  day  transcript  wasfUed.) 

Middlesex  [or  county"]  to  wit.  On  the  day  and  year  above  written 
was  filed,  in  the  office  of  Her  Majesty  *s  Remembrancer  of  this  Court, 
the  transcript  of  a  certain  writ  of  capias  utlagatum  issued  against 

,  of  ,  and  the  inquisition  taken  thereunder  by 

the  sheriff  of  .    And  whereas  on  the  day  of 

a  claim  was  entered  by  C.  D.  of  ,  by  E.  F.,  his 

attorney,  to  (state  shortly  the  property  claimed,  and  set  forth  in  the  tran- 
script.') *  And  whereas  default  was  made  by  the  said  C.  D.  in  plead- 
ing to  the  said  transcript.  Therefore  it  is  considered  that  the  said 
(the  property  claimed)  do  remain  in  Her  Majesty's  hands,  and  [if 
costs  taxed]  that  Her  Majesty  do  recover  from  the  said  C.  D.  £ 
for  Her  Majesty's  costs  of  suit. 

[For  not  Rejoining. .  As  before  to  asterisk0,  then  proceed  thus :] 
And  whereas  default  was  made  by  the  said  C.  D.  in  rejoining  to 
the  replication  of  Her  said  Majesty's  Attorney  General :  Therefore, 
&c.  (as  before) 

[For  not  joining  in  Demurrer.    As  before  to  asterisk0,  then  proceed  thus :] 
And  whereas  default  was  made  in  joining  in  the  demurrer  of  Her 
said  Majesty's  Attorney  General  to  the  of  the  said  de- 

fendant :  Therefore,  &c,  (as  before). 
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In  the  Exchequer. 

The  day  of  ,  in  the  rear  of  our  Lord  18 

(Teste  of  Writ) 

IdkUloMa  to  wit-  On  the  dar  and  vear  abcnne  written,  a  writ  of 
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Copy  of  Extent,  £*c.  for  Claimant,  Nisi  Prius  Record,  RoU,  or 

Paper  Book,  may  commence  thus : 

In  the  Exchequer. 

The-  day  of  in  the  year  of  our  Lord  18 

{The  teste  of  the  writ.) 
Middlesex  (or  county)  to  wit.     On  the  day  and  year  above  written 
a  writ  of  Our  Lady  the  Queen  issued  forth  of  this  Court,  in  these 
words  (then  copy  Writ,  Return,  Inquisition,  Schedules,  &c.) 

The  foregoing  or  similar  introductory  words  may  be  applied  to  amy 
other  writ  requiring  enrolment 

Form  No.  2. 

Copy  of  Transcript  for  Claimant,  Nisi  Prius  Record,  Roll,  or  Paper 

Book,  may  commence  thus : — 
In  the  Exchequer. 
The  day  of  in  the  year  of  our  Lord  18 

(The  day  transcript  was  filed.) 
Middlesex  (or  county)  to  wit.    On  the  day  and  year  above  written 
was  filed  in  the  office  of  Her  Majesty's  Remembrancer  of  this  Court 
the  following  transcript  [here  follows  the  transcript']. 

Form  No.  3. 

Nisi  Prius  Record  on  Scire  Facias,  Roll,  or  Paper  Book,  may 

commence  thus  : 
In  the  Exchequer. 

The  day  of  ,  in  the  year  of  our  Lord  18 

(Ine  teste  of  the  writ.) 
Middlesex  (or  county)  to  wit.     On  the  day  and  year  above  written 
a  writ  of  our  Lady  the  Queen  issued  forth  of  this  Court  in  these 
words : — "Victoria,"  &c. 

Form  No.  4. 

Form  of  Nisi  Prius  Record  on  Information. 

In  the  Exchequer. 
The  day  of  ,  in  the  year  of  our  Lord  18     . 

(Date  of  information.) 
!V*w«\— Her  Majesty's  Attorney  General,  on  behalf  of  Hex  Ma- 
jesty {as  in  the  information},  sues  A.  B^  by  virtue  of  a  writ  of  [**&- 
/HriMi]  issued  out  of  this  Court  on  the  day  of  ,  in 

the  year  of  our  Lord  18         (tlate  of  urit\  and  gives  the  Court  to 
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vi.mi*; 


?f  ■KttT.tcr  *W  e*tr%  *t  tiu  r\%T^  ibe  Aiumer  General  r-#r**  defendant, 
cr  £i«  aw  aw  I*,'  «t*  iJm  tW«  i<  error  ia  ine  abore  record  and 
Kr:  tu        fcivewngii  *al  the  deieaiac:  I**«sr"  **  c**  <***  ■■■•  ^3  **5*  ikere  B 
to  errvc  therein. 

Fosm  No.  5. 

Is  lie  Exd>e^-er. 
T^e  d*T  <rf  .  ta  :be  vear  c/oar  Lord  1* 

{  Fie  «kfr  */ Jrtar=*r  ■*•?  «  error). 
Her  MA:escT**  AT:cr?>eT  GeseraJ  ~.v  *#  £ae  «*r  an  *»Z 

A.  BL  ia  error. 

Tbe  -ie:e»iir:  ~.v  a*  tie  owe  w*r»  :e~  s^r*  :L«  ifcere  25  errvr  ia  fact 

?=.  :hie  r*<xr«i  in«I  pcvcee*I£=*s  i^  iii*  isk.  is  tbe  purticuLirs  specified 


:a  *.h*  i31it:?  bereczw  ar.-:ej«d. 


ScrMi  Ac-  Jf  Am*rwej~  ar 


Fcrnst  No.  9. 

T>    hi  *ao.*rte»i  99  tie  Aui&t  -.»r   rt*   /VrurSneaL  sCk* 

ff^ieti  Jj  lie  ^La.-nej  G-tiurrvL 

Lz  :co  Exriiie'^^er. 

T*i»*  di*  :t  .in  sie  Tear  or"  oar  Leni  IS 

"r^e*  «r«rtf  7y  .tOi/mey  G-fi*fr>ZLl. 

ley  Gr*?w"ii.  Zifjriuzac^  iz»I 

A.  3.  ier'tcLiz-.     Az-I  Sir  .  K^.'^i^  ILfr  ILiJ^scVs 

Alters  e*  G-*ne riL  wh-.   prose.-u-icci  .*.r  Her  si:-!  Mjjescj.  icinov- 

£  Z'.nzii   i'ii  '2  K^r  Mj:-*s:t  :r*;ax  the  sa:tt  A.R  ; 

«.  *  m  K,  m 

•i&T  :t  a,j>.  !  S      ;  -  •/"  )y ."  utspw^,""  tins  i  ctrdrn 

ji-I^iicc:  en:er^I  a^alnsc  ^  sLc  A.  3.  .a  tie  iaj  ^Jt* 

A-i>.  I i     .  ir  lie  «ioi  jt*  i  ^  imii  been  dsicsded 

to  H-r  iLijescj"*  -lie.  ia»i  :h.in  ih^r^ioK  II  jr  j^d  >Li:es<7*5  Asorney 
G-eneril  ▼LI I  ncc  rr-.cee«i  ia»-  ririaer  in  iln;  rr« oxides  o^Ln^c  the  saivl 

The  -v-tiiln  aenLlcRe*:  sum.  birring  ;een  sail^ricv:.  I  see  ::o  -*cjevtli»a 
10  ^xe  iin^  :t*  this  Tirm".  w!tj  tbo  '.ei^^  *t*  :i^  Artorae*  Oeuerai. 

>  iic;:.T  tI  ic. 
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Form  No.  10.  v^^v^-/ 

Form  of  Recognizance  of  Bail  on  Capias.  Gkhbralks. 

In  the  Exchequer. 

Be  it  remembered,  That  A.B.  of  CD.  of  and 

E.F.  of  come  in  their  proper  persons  before  the  Honourable 

Sir  ,  Knight,  one  of  the  Barons  of  Her  Majesty's  Court  of 

Exchequer  at  Westminster,  [or  before  G.H.,  a  Commissioner  duly 
authorized  for  taking  Special  Bail  in  Her  Majesty' s  Court  of  Exchequer 
at  Westminster,]  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  and  jointly  nnd  severally 

acknowledge  themselves  to  be  indebted  to  Her  present  Majesty  Queen 
Victoria,  Her  heirs  or  successors,  in  the  sum  of  pounds. 

£ 

Upon  condition  that  if  the  said  A.B.  shall  satisfy  Her  said  Majesty 
til  the  penalties  [or,  if  for  duties,  the  several  sums  of  money],  sued  for 
upon  an  information  (if  information  not  fled,  say  to  be)  exhibited 
against  him  before  the  Barons  of  this  Exchequer  by  Her  said  Majesty's 
Attorney  General  for  the  forfeitures  and  offences  [or,  if  for  duties, 
recovery  of  the  several  sums  of  money,]  in  the  said  information  men- 
tioned, or  otherwise,  if  the  said  A.B.  shall  render  himself  a  prisoner  in 
the  Court  here,  then  this  recognizance  of  bail  to  be  void,  or  else  to  be 
and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  at         *)  A.B. 

the  day  and  year  above  written.  >  C  D. 

Before  me,  j  E.F. 


Form  No.  11. 
Form  of  Recognizance  of  Bail  in  Error. 

In  the  Exchequer. 

Be  it  remembered,  That  A.B.  of  CD.  of  and 

E.F.  of  come  in  their  proper  persons  before  the  Honourable 

Sir  ,  Knight,  one  of  the  Barons  of  Her  Majesty's  Court  of 

Exchequer  at  Westminster,  [or  before  G.H.,  a  Commissioner  duly  au» 
tharized  for  taking  Special  Bail  in  Her  Majesty  s  Court  of  Exchequer 
at  Westminster^]  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  and  jointly  and  severally 

acknowledge  themselves  to  be  indebted  to  Her  present  Majesty  Queen 
Victoria,  Her  heirs,  or  successors,  in  the  sum  of  pounds. 

£ 

Whereas  the  above  named  A.B.  hath  delivered  a  memorandum  in 
writing  to  the  Queen's  Remembrancer  of  this  Court,  alleging  that  there 
is  error  in  law  in  the  record  and  proceedings  upon  the  information 
exhibited  against  him  therein  by  Her  Majesty's  Attorney  General. 
The  condition,  therefore,  of  this  recognizance  is  such,  that  if  the  said 
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1860.  A~B*  Bhall  prosecute  the  proceedings  in  error  with  effect,  and  shall  also 
v^v^s  satisfy  and  pay,  if  the  said  judgment  of  the  said  Court  upon  the  said 
Bsouu  information  shall  be  affirmed,  or  the  proceedings  in  error  discontinued 
by  the  said  A.B.,  all  and  singular  the  sum  or  sums  of  money  adjudged 
or  to  be  adjudged  upon  the  said  judgment,  and  all  costs  and  damages 
to  be  also  awarded  for  the  delaying  of  execution  thereon,  then  this 
recognizance  to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  at  "\  A.B. 

the  day  and  year  first  above  >  CD. 

written.    Before  me,  }  E.F. 


Fobm  No.  12. 
Stamp  35*.  Recognizance  for  Costs  on  Claim., 

In  the  Exchequer. 

Be  it  remembered,  That,  A.B.  of  in  the  county  of 

(the  claimant),  CD.  of  ,  and  E.F.  of  come  in 

their  proper  persons  before  the  Honourable  Sir  ,  Knight, 

one  of  the  Barons  of  Her  Majesty's  Court  of  Exchequer  at  West- 
minster [or  before  G.  H.,  a  Commissioner  duly  authorized  for  taking 
Special  Bail  in  Her  Majesty's  Court  of  Exchequer  at  Westminster^']  on 
the  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  and  jointly  and  severally  acknowledge 

themselves  to  be  indebted  to  Her  present  Majesty  Queen  Victoria, 
Her  heirs  or  successors,  in  the  sum  of  one  hundred  pounds. 

£100. 

The  condition  of  this  recognizance  is  such  that  whereas  I.KM  an 
officer  of  Excise,  hath  lately  seized  as  forfeited  to  the  use  of  Her  said 
Majesty  several  parcels  of  which  said  was  (or 

were)  afterwards  re-seized  by  L.MM  and  the  property  in  the  same  is 
claimed  by  the  above  named  A.B.  who  hath  entered  such  his  claim 
thereto  in  this  Court.  If  therefore  the  said  A.B.,  his  heirs,  execu- 
tors, or  administrators,  shall  pay  or  cause  to  be  paid  to  the  Receiver 
General  of  Inland  Revenue  all  such  costs  as  shall-  be  occasioned  by  the 
said  claim,  to  be  taxed  by  Her  Majesty's  Remembrancer  of  this  Court, 
in  case  the  said  or  any  part  thereof  shall  hereafter  be 

adjudged  forfeited,  then  this  recognizance  to  be  void  or  else  to  be  and 
remain  in  full  force  and  virtue. 

Taken  and  acknowledged  at         *)  A.B. 

the  day  and  year  first  above  >  CD. 

written,  Before  me,  J  E.F. 


Form  No.  13. 

Stamp  35*.  Recognizance  for  Costs  on  Appeal  to  Privy  Council. 

Be  it  remembered,  That  A.B.  of  comes  in  his  proper 

person  before  the  Honourable  Sir  ,  Knight,  one  of  the  Barons 
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I860. 
Marsack  v.  Webber.  July  5. 

DECLARATION  for  money  paid.— Plea:    Never  in-  Where  two 

parties  employ 
debled.  an  arbitrator, 

and  on  6  tm&vb 

At  the  trial,  which  took  place  before  Martin,  B.,  without  the  arbitrator' 
a  jury,  at   the  Middlesex  Sittings  in  Easter  Term,  it  %Z%^ 


8 

up 


appeared  that  the  action  was  brought  to  recover  56/.,  being  ^^JJ^jLno 
a  moiety  of  the  sum  of  1122.  paid  by  the  plaintiff  under  the  evc_^°^the 

following  circumstances.  entitle  either 

party  to 

By  an  agreement  of  reference,  dated  the  8th  of  July,  1857,  coats),  the 

a  certain  action,  and  all  matters  in  difference  between  the  Is  entitledtore- 

plaintiff  and  the  defendant,  were  referred  to  the  award  of  0J^T  a  moiety 


G.  Goodwin,  and  G.  B.  Childs,  or  in  case  of  their  disagree-  Jjudas  money 


of  the  sum 
paid  as  mo 

ment  to  such  person  as  they  should  by  a  memorandum  in  paid  to  his  use. 
writing  appoint,  the  costs  of  and  incident  to  the  reference 
and  award,  including  therein  such  costs  as  might  be  taxed 
by  the  officer  of  the  Court  in  the  action,  to  abide  the  event  of 
the  arbitration  or  umpirage.  On  the  10th  of  October,  1857, 
upon  a  summons  at  Chambers,  Channel!,  B.,  on  hearing 
counsel  on  both  sides,  ordered  "  that  John  Raymond,  Esq., 
barrister  at  law,   be  appointed   an  umpire  therein,   pur- 
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suant  to  the  Common  Law  Procedure  Act,  1854."  On 
the  1st  of  March,  1859,  the  umpire  made  his  award,  and 
thereby  awarded  that  the  defendant  should  pay  to  the 
plaintiff  156/.  18*.  in  respect  of  certain  accounts;  and 
that  as  to  certain  false  and  malicious  representations, 
alleged  to  have  been  made  by  the  defendant  to  the 
plaintiff,  that  the  defendant  was  not  guilty.  Notice 
having  been  given  to  both  parties  that  the  award  was 
ready  to  be  delivered  to  them  on  payment  of  the  fees, 
amounting  to  112/.,  the  plaintiff  paid  that  sum  in  order  to 
take  up  the  award. 

On  these  facts  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  verdict  in  his  favour. 

Lush,  in  Easter  Term,  having  obtained  a  rule  nisi 
accordingly, 

Hance  now  shewed  cause. — Under  the  order  of  refer* 
ence  and  award  made  in  pursuance  of  it,  neither  party  is 
entitled  to  the  costs  of  the  reference  and  award.  That  was 
decided  by  the  Court  of  Queen's  Bench  in  this  case:  In  Re 
Marsack  and  Webber  (a).  The  plaintiff,  however,  having  paid 
the  whole  of  the  umpire's  charges  in  order  to  take  up  the 
award,  is  entitled  to  recover  a  moiety  thereof  from  the  de- 
fendant. There  are  several  dicta  which  shew  that  the  parties 
to  a  reference  are  jointly  liable  to  the  arbitrator.  If  so,  in 
this  case  the  umpire  might  have  maintained  an  action  against 
both  the  plaintiff  and  the  defendant  In  Bates  v.  Townley(b)y 
by  agreement  between  the  plaintiff  and  the  defendant  certain 
differences  between  them  were  referred  to  arbitration,  the 
costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrators.  The  arbitrators,  after  finding  a  sum  of  money 
due  from  the  defendant  to  the  plaintiff,  awarded  that  the  cost* 

(a)  29  L.  J.,  Q.  B.  109.  (b)  2  Exch.  152. 
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of  the  reference  and  award,  including  compensation  to  the 
arbitrators,  should  be  borne  as  follows :  that  is  to  say  one 
moiety  thereof  by  the  plaintiff,  and  the  other  moiety  thereof 
by  the  defendants.  The  plaintiff  took  up  the  award,  and  paid 
the  whole  costs  of  it,  and  it  was  held  that  he  could  not  re- 
cover a  moiety  of  the  sum  paid  by  him  as  money  paid  for 
the  use  of  the  defendants.  But  that  was  because  the  award 
was  bad.  Parke,  B.,  in  delivering  the  judgment  of  the  Court 
intimated  that  if  the  award  had  been  good  the  plaintiff 
might  have  recovered.  He  said  "the  plaintiff  must  shew  that 
both  the  parties  became  jointly  liable  to  the  arbitrators  for 
the  sum  that  was  paid  to  them/'  &c.  Again,  "  this  contract 
of  the  two  parties  is  evidence,  by  their  own  admission,  that 
the  arbitrators  were  to  be  paid  for  their  trouble,  and  might 
be  used  for  that  purpose  if  the  arbitrators  had  to  sue  the 
parties  for  their  services."  •  •  •  «  Both  the  parties  having 
jointly  employed  the  arbitrators,  would,  as  between  them 
and  the  arbitrators,  be  jointly  liable  to  pay  a  reasonable 
compensation."  In  Re  Coombs  (a),  Parke,  B.,  said : — "  No 
doubt  an  arbitrator  has  a  lien  upon  the  award  for  his  services, 
or,  perhaps,  he  might  maintain  an  action  for  work  and 
labour;  and  as  to  the  supposed  difficulty  to  which  the 
party  may  be  subjected  who  has  taken  up  the  award  and 
paid  the  money,  I  am  inclined  to  think  that  he  might 
maintain  an  action  for  money  had  and  received,  on  the 
ground  that  the  payment  was  not  voluntary."  [Bramwell, 
B. — In  agreeing  to  submit  their  differences  to  arbitration, 
both  parties  must  have  contemplated  that  the  award  would 
be  taken  up.] 

Lush,  in  support  of  the  rule. — In  the  present  case  there 
was  no  evidence  of  any  promise  to  pay  the  umpire.     The 

(a)  4  Exch.  839. 
VOL.  VL — K.  S.  F  EXCH. 
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award  might  have  been  taken  up  by  either  party.  When 
the  plaintiff  took  it  up,  he  did  so  for  his  own  purposes, 
and  must  be  deemed  to  have  taken  his  chance  of  being 
reimbursed.  The  Court  of  Queen's  Bench  have  held  that 
there  was  no  event  of  this  award  entitling  the  plaintiff  to 
the  costs  of  it  [Martin,  B. — The  umpire  has  done  work 
for  both  the  plaintiff  and  the  defendant  jointly ;  therefore, 
prima  facie,  he  was  entitled  to  be  paid.     Does  it  not  follow 

• 

that  there  was  a  debt  jointly  due  by  these  two  persons  to 
a  third,  which  has  been  paid  by  one  ?]  It  is  submitted  that 
it  is  not  correct  to  say  that  the  fee  paid  to  the  umpire  was  a 
debt  A  barrister  may  sue  for  his  fees,  if  there  has  been  an 
express  promise  to  pay  them :  Hoggins  v.  Gordon  (a),  Egan 
v.  The  Guardians  of  the  Kensington  Union  (b);  but  not  other- 
wise. In  Virany  v.  Warne  (c),  Lord  Kenyan  ruled  that  this 
doctrine  applied  to  the  case  of  an  arbitrator  suing  for  his 
fees.  [Channelly  B. — Suppose  it  had  been  expressly  agreed 
that  all  matters  should  be  referred  to  arbitration  and  that  the 
arbitrator  or  umpire  should  be  paid,  could  it  be  contended 
that  the  plaintiff  could  not  sue?]  The  agreement  regu- 
lates  the  rights  of  the  parties;  but  here  that  which  has 
taken  place  has  not  been  provided  for.  [Channelly  B. — 
The  agreement  of  reference  contemplates  that  the  arbitra- 
tor shall  be  paid;  it  provides  how  the  costs  are  to  be 
borne  by  the  parties.]  Bates  v.  Tovmley{d)  does  not  shew 
that  arbitrators  have  a  right  of  action  for  their  fees.  In 
the  present  case  each  party  must  bear  his  own  costs,  and 
neither  party  can  recover  from  the  other  any  part  of  the 
expenses  he  has  voluntarily  paid :  Yates  v.  Knight  (e),  Grib- 
ble  v.  Buchanan  (/)•  The  fee  paid  to  the  umpire  is  a  part  of 
the  expenses  of  the  reference.  The  observations  of  Parke,  B., 

(a)  3Q.B.  466.  (d)  2  Exch.  152. 

(b)  3  Q.  B.  935,  note.  (e)  2  Bing.  N.  C.  277. 

(c)  4  Esp.  46.  (/)  18  C.  B.  691. 
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in  Bates  v.  Tovnley(a),  and  in  lie  Coomb*  (b)9  must  be  taken  i860, 
to  refer  to  a  case  where  there  is  an  express  promise  to  pay 
the  arbitrator.  [Martin,  B.— Surely,  if  the  parties  place  be- 
fore an  arbitrator  an  agreement  of  reference,  stating  that  the 
expenses  of  the  reference  and  award  are  to  abide  the  event 
of  the  arbitration,  that  is  an  express  representation  to  the 
arbitrator  that  he  shall  be  paid.]  That  cannot  alter  the 
nature  of  the  employment,  if  in  point  of  law  it  is  merely 
honorary.  [Channell,  B. — Suppose  an  arbitrator  is  asked 
to  act  upon  a  submission  which  shews  that  the  arbitrator  is 
to  be  paid,  does  not  that  amount  to  an  express  contract  that 
he  shall  be  paid  ?] 

Cur.  adv.  vult. 

Martin,  B.,  now  said. — In  this  case  there  was  a  reference 
of  all  matters  in  difference  to  arbitration,  the  costs  of  the 
reference  and  award  to  abide  the  event.  After  the  argu- 
ment of  a  rule  obtained  by  one  of  the  parties  for  the 
taxation  of  his  costs,  the  Court  of  Queen's  Bench  was  of 
opinion  that  there  had  been  no  event  on  which  such  costs 
could  be  taxed.  One  of  the  parties,  however,  has  paid  a 
considerable  sum  to  the  umpire,  on  taking  up  the  award. 
It  was  suggested  that  his  right  to  recover  a  moiety  was 
governed  by  the  case  in  the  Court  of  Queen's  Bench.  But 
we  are  of  opinion  the  cases  are  distinguishable.  The  costs, 
under  the  circumstances  which  have  taken  place,  are  not 
provided  for  by  the  agreement  of  reference.  Then  it  was 
contended  that  the  payment  to  the  umpire  was  a  volun- 
tary payment ;  not  such  a  payment  by  compulsion  as  would 
enable  one  party  who  had  paid  the  whole  to  recover  a 
moiety  from  the  other ;  and  that  the  right  of  the  umpire 
to  his  fees  was  not  a  legal  debt     Without  going  into  that 

(a)  2  Exch,  152.  (b)  4  Exch.  839. 

F  2 
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question,  we  think  that  when  two  parties  agree  to  employ  an 
arbitrator,  and  one  pays  a  sum  of  money  to  take  up  the 
award,  in  reason,  justice  and  law  he  is  entitled  to  recover 
from  the  other  a  moiety  of  the  sum  so  paid.  Therefore, 
the  rule  to  enter  a  nonsuit  must  be  discharged. 

Rule  discharged. 


July  6.  Thomas  Johnson  v.  Simcock  and  Jackson. 

A  testator        X  HIS  was  an  action  of  ejectment  to  recover  possession 

devised  as 

follows:—        of  a  farm  and  lands  called  Wormlow  Cross. 
estate  tfmv         At  the  trial,  before  Bramwell,  B.,  at  the  Spring  Assizes 
befbreshe  *    at  Stafford,  it  appeared  that  Thomas  Johnson,  the  uncle  of 
M^J™'  the  Plaintiff*  being  seised  in  fee  of  the  said  farm  and  lands, 

have  no  lawful  3^  h  jg  ^JJ  ^  fol|ow8  ._ 
issue,  then  X 

leave  my  real        « I  give  and  bequeath  to  my  wife.  Hannah  Johnson,  the 

property  to  m  v  J  * 

brother  J.  and  sum  of  20/.  yearly  out  of  my  real  estate;  likewise  I  give  to 

D.  H.  equal 

between  my  wife  the  interest  of  400/.  during  her  natural  life,  in  case 

But  in  case  my  she  does  not  marry;  but  if  she  should  marry,  then  to  have 
WlawfU  onlJ  the  interest  of  400i,  and  not  any  of  the  20i  above 
leave  the*11  menti°ned.  And  should  my  daughter,  Margery  Johnson, 
whole  of  my     happen  to  die  without  issue,  then  I  will  that  the  400/.  be 

property,  real  . 

and  personal,    at  my  wife's  disposal  in  case  she  survives  my  daughter; 

to  her  and  her 

heirs,  assigns  but  should  my  wife  happen  to  die  before  my  daughter, 
for  ever."  then  the  said  400/.  to  be  at  my  daughter's  disposal  *  *  * 
having  at-  Likewise  I  will,  in  case  my  daughter  should  marry  during 
one,  marriedf"  my  wife's  life,  that  my  daughter  shall  give  to  my  wife 
and  settled  the  30^   to   Duy  her  houseuokl   furniture;    and  in   case  my 

property  in  J  >  J 

question  on  her  daughter  should  have  no  lawful  issues  (a),  after  her  death 

husband,  but  °  x   " 

died  without 

ever  having  had  a  child. — Held,  that  on  attaining  twenty-one  she  took  an  estate  in  fee  by 

descent,  and  that  therefore  the  devise  to  J.  and  D.  H.  never  took  effect :  Per  Pollock,  C.  B., 

Bramwell,  B.,  and  Channel?,  B.,  disscntiente  Martin,  B. 

(a)  Sic. 
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I  will  that  mj  property  that  shall  be  remaining  to  return        I860. 

to  my  relations,  &c.     The  remainder  of  my  personalty  I      ]T~^~' 

leave  to  my  daughter's  disposal,  if  she  lives  to  maturity.      •     •• 

A  8  to  my  real  estate,  if  my  daughter  dies  before  she  arrives 

at  lawful  age,  or  have  no  lawful  issue,  then  I  leave  my  real 

and  all  my  other  property  to  my  brother,  John  Johnson, 

and  Dorothy  Harris,  equal  between  them,  they  paying  all 

the  legacies  and  expenses  as  before  mentioned ;  but  in  case 

my  daughter  shall  have  lawful  issue,  I  leave  the  whole  of 

my   property,    real  and  personal,  to   her  and   her  heirs, 

assigns  and  executors  for  ever,  provided  she  pays  to  my 

wife   and  my  nephew  Thomas  Johnson,  and  my  brother 

John  Johnson,  their  legacies  mentioned  at  the  beginning 

of  this  my  will/'  &c. 

The  testator  died  in  1812,  leaving  John  Johnson  and 
Dorothy  Harris  surviving  him.  Dorothy  Harris  died  in 
1814;  John  Johnson  died  in  1838,  leaving  the  plaintiff 
bis  eldest  son  and  heir  at  law.  Margery  Johnson,  who 
was  the  only  child  of  the  testator,  died  in  1849  without 
issue. 

The  defendant's  case  was,  that  after  Margery  Johnson 
came  of  age,  she  executed  a  disentailing  deed,  and  the 
property  was  afterwards,  upon  her  marriage  with  the  de- 
fendant Jackson,  conveyed  to  trustees,  under  whom  the 
defendants  claimed. 

Upon  these  facts  the  learned  Judge  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  the  defendants  to  move  to 
enter  a  nonsuit 

Whateley^  for  the  defendant  Jackson,  in  Easter  Term 
obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground  that 
by  the  true  construction  of  the  testator's  will  the  property 
vested  in  Margery,  his  daughter,  when  she  attained  the 
age  of  twenty-one  years,  and  passed  by  the  settlement 
made  on  her  marriage. 
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I860.  JtTMahon  and  J.  E.  Davis  shewed  cause  (a). — The  in-  "• 

tention  of  the  testator  was  that  if  Margery  Johnson  died 
under  twenty-one  years  of  age,  or  had  no  lawful  issue, 
the  estate  should  go  to  the  testator's  brother  John  John- 
son, and  Dorothy  Harris,  with  a  proviso  that  if  Margery 
had  a  child,  she  should  take  an  estate  in  fee.  There  is 
no  devise  of  any  estate  for  life  to  her,  but  she  took  an 
estate  in  fee  by  descent,  subject  to  the  executory  devise 
over  in  the  event  of  her  dying  without  ever  having 
had  a  child.  The  cases  of  Weakley  d.  Knight  v.  Rugg  (b\ 
and  Doe  d.  Barnfield  v.  Wetton  (c),  cited  in  Jarman  on 
Wills,  vol.  1,  p.  473,  2nd  ed.,  shew  that  there  is  nothing 
to  give  to  Margery  Johnson  an  estate  tail,  either  expressly 
or  by  implication.  Gardner  v.  Sheldon  (d)  shews  that, 
where  an  estate  is  devised  over  after  the  death  of  the 
testator,  upon  condition,  the  heir  takes  by  descent  until 
the  condition  is  performed.  Therefore  this  case  does  not 
fall  within  the  terms  of  the  rule  as  stated  in  Jarman  on 
Wills,  vol.  1,  p.  422,  which  applies  to  cases  where  the  testator 
begins  by  devising  his  real  estate  to  the  party  whose  estate 
is  to  be  defeated  on  the  contingency  taking  effect  SomRc 
v.  Gerrard{e)  was  commented  upon  by  Lord  Cntxworth, 
C,  in  Grey  v.  Pearson  (/),  who  points  out  that  the  con- 
struction adopted  in  that  and  other  cases  has  been  for  the 
purpose  of  preserving  the  estate,  which  would  otherwise  go 
over,  in  case  of  the  death  of  the  first  taker  under  age, 
leaving  issue.  But  no  such  reason  for  changing  the 
natural  meaning  of  the  words  exists  in  the  present  case. 
In  Mortimer  v.  Hartley  (g\  the  testator,  after  giving  estates 
tail  to  his  children  John  and  Anne,  proceeded  as  follows: — 

(a)  In  Trinity  Term,  June  7.  (d)  Vin.  Ab.  Deyise  (L.   2), 
Before  Pollock,  C.  B.,  Martin,  B.,  pi.  9. 
BramweU,  Bn  and  Channel^  B.              (e)  Cro.  Eliz.  525. 

(b)  7  T.  R.  322.  (/)  6  H.  L.  61. 79. 

(c)  2  Bos.  &  P.  324.  (g)  6  Each.  47. 
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"If  it  should  please  God  to  take  John  and  Anne  under 
age,  or  without  leaving  lawful  issue,  I  give  and  bequeath 
to  my  brother  Joseph  Westerman,  and  his  heirs  for  ever,  «. 

all  these  cottages,"  &c.  The  Court  of  Exchequer  held 
that  "the  disposition  of  the  Courts  should  always  be  to 
abide  by  the  words  of  a  will,  and  read  them  in  their  ordi- 
nary grammatical  sense ;"  and  accordingly  they  refused  to 
change  "or"  into  "and*  for  the  purpose  of  effecting  the 
conjectured  intention  of  the  testator.  That  opinion  was 
approved  and  acted  upon  by  Vice  Chancellor  Knight 
Bruce  (a).  In  HilUard  v.  Gennings  (i),  Lord  Holt  denied 
the  case  of  Soulle  v.  Gerrard  (c)  to  be  law.  In  Woodward 
v.  Glasbrooh  (<?),  where  one  devised  several  parcels  of  land 
to  his  several  children  in  tail,  and  if  any  of  them  die  be- 
fore twenty  one,  or  unmarried,  such  child's  part  to  go  to 
the  surviving  children,  Lord  Holt  held  that,  one  child  dying 
unmarried,  though  he  attained  the  age  of  twenty  one,  his 
share  went  over  to  the  survivors.  The  Courts  will  not 
change  "  or  M  into  "  and,9'  where  such  a  change  would  lead 
to  intestacy.  In  the  present  case,  if  "or"  be  changed  into 
"and,"  neither  the  executory  devise  over,  nor  the  condi- 
tional gift  of  the  fee  to  the  daughter,  would  take  effect.  It 
would,  therefore,  in  the  events  which  have  taken  place, 
violate  the  expressed  intention  of  the  testator.  It  may  be 
doubted  whether  "lawful  age"  is  to  be  construed  as  mean- 
ing "full  age,"  that  is,  twenty-one.  A  woman  is  of  lawful 
age  to  contract  a  marriage  at  twelve  years  old,  and  the 
testator  may  have  meant  to  say,  "  if  my  daughter  never 
arrives  at  womanhood  or  if  having  arrived  at  that  age  she 
dies  without  ever  having  had  a  child,  the  estate  is  to  go  over." 

Whateley  and  Manley  Smith,  in  support  of  the  rule. — The 

(a)  3  De  Gex  &  S.  316.  (c)  Cro.  Eliz.  525. 

(b)  12  Moo.  276 ;  see  2  Vera.         (d)  2  Vera.  388. 
377. 
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present  case  falls  within  the  rule  thus  stated  in  Jarman  on 

Wills,  yoL  1,  p.  422 : — "  By  far  the  most  numerous  class  of 

v.  cases  exhibiting  the  change  of  the  testator's  words  are  those 

Sxmoock.      ..... 

in  which  the  disjunctive, "  or,"  has  been  changed  into  the 

copulative,  "  and,"  and  vice  versa.     It  is  obvious  that  these 
words  are  often  used  oally  without  due  regard  to  their 
respective  import;  and  it  could  not  be  difficult  to  adduce 
instances  of  the  inaccuracy  even  in  written  compositions  of 
some  note.     It  is  not,  therefore,  surprising  that  this  in- 
accuracy should  have  found  its  way  into  wills.  Accordingly, 
we  find  that  the  Courts  have  often  been  called  upon  to 
rectify  blunders  of  this  nature,  &c.      It  has  long  been 
settled  that  a  devise  of  real  estate  to  A.  and  his  heirs,  or, 
which  would  be  the  same  in  effect,  to  A.  indefinitely,  and  in 
case  of  his  death  under  twenty-one,  or  without  issue,  over, 
the  word  "  or"  is  construed  "  and ;"  and  consequently  the 
estate  docs  not  go  over,  unless  both  the  specified  events 
happen."     Here  the  testator's  daughter,  Margery  Johnson, 
took  an  absolute  vested  interest  on  attaining  the  age  of 
twenty-one  years.     Suppose  she  had  died  under  that  age, 
leaving  children,   it  is  impossible   to  suppose    that    the 
testator  did  not  mean  that  the  property  should  go  to  her 
children.     To  carry  out  the  testator's  intention,  the  word 
"or"  must  be   read  "and."     Unless  "or"  be  construed 
"  and,"  the  estate  would  go  over  to  the  testator^  brother 
in  either  of  the  events  specified.     In  Eastman  v.  Baker  (a) 
the   words   were :    "  I  give   unto   my  daughter  Jane   all 
the  right,  &c,  I  now  have  in  a  certain  messuage  to  her 
and  her  heirs;   but  if  my  daughter  shall  happen   to  die, 
and  not  attain  the  full  age  of  twenty-one  years,  or  having 
no  such  issue,  then  I  give  and  devise  the  same  premises  to 
my  dear  wife.'*     Mansfield,  C,  J.,  in  delivering  the  judg- 
ment of  the  Court,  said :  "  The  question  is  whether  '  or' 
in  this  place  means  'and.'     According  to  Fairfield  v.  Mar- 
ia) l  Taunt.  174. 182. 


TRINITY   VACATION,    24    VICT. 

gan  (a)  and  the  other  cases  cited,  it  must  mean  '  and ;' 
because,  if  it  does  not,  it  follows  that,  upon  the  contingency 
of  the  daughter  dying,  having  issue,  but  not  having  attained  «. 

,  ■  SlMCOCK. 

the  age  of  twentj-one  years,  the  estate  would  pass  over 
from  her  children,  which  could  never  be  the  testator's  inr 
tendon."  In  Soulle  v.  Gerrard  (b)  there  was  a  devise  to 
one  of  four  sons  and  his  heirs  for  ever,  and  if  he  die  within 
age  or  without  issue,  to  his  three  other  sons  jointly.  The 
devisee  had  issue,  a  daughter,  and  died  within  age ;  and  the 
Court  held  that  he  took  an  estate  tail  In  Price  v.  Hunt  (c) 
there  was  a  similar  limitation,  and  the  Court  held  that  the 
grammatical  sense  of  the  word  "  or"  might  be  rejected,  and 
the  word  read  as  if  it  were  "  and."  Walsh  v.  Peterson  (d), 
Barker  v.  Suretees  (*),  and  Right,  lessee  of  Day,  v.  Day  (f), 
are  authorities  in  favour  of  this  mode  of  construing  the 
devise. 

The  learned  Judges  differing  in  opinion,  the  following 
judgments  were  now  delivered. 

Martin,  B. — This  is  an  action  of  ejectment  which  was 
tried  before  my  brother  Bramwell,  at  Stafford,  when  he 
directed  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit.  A  rule  was  granted  for 
this  purpose,  and  cause  has  been  shewn  against  it.  The 
question  depends  upon  the  will  of  Thomas  Johnson,  dated 
the  9th  of  March  1810.  He  had  an  only  child,  a  daughter, 
Margery  Johnson ;  after  his  death  she  married,  and  died 
some  short  time  ago,  never  having  had  a  child.  After  she 
came  of  age,  and  during  her  marriage,  she  and  her  husband 
executed  a  disentailing  deed,  and  the  defendant   claims 

(a)  2  New  Rep.  38.  (d)  3  Atk.  193. 

\b)  Cro.  Eliz.  525.  (e)   2  Str.  1175. 

(c)  Pollex.  645.  (/)  16  East,  67. 
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1800.  title  under  it,  and  if  she  had  either  an  estate  in  fee  simple 
absolute,  or  an  estate  tail  in  the  real  property  devised,  the 
defendant's  title  is  good,  and  he  is  entided  to  have  this 
rulo  made  absolute.  The  plaintiff  claims  title  under  John 
Johnson,  the  brother  of  the  testator,  named  in  the  will, 
and  his  contention  is,  that  upon  the  events  which  have 
happened  he  became  entitled  to  a  moiety  of  the  property 
upon  the  death  of  the  daughter.  The  duty  of  Cowls  of 
law,  in  construing  wills,  is  to  give  effect  to  the  intention  of 
testator*,  as  expressed  by  them  in  writing.  Very  many 
rules  have  been  enunciated  to  aid  the  Courts  in  giving  the 
proper  construction ;  but  their  primary  doty  is  to  read  the 
will  itself  and  endeavour  to  ascertain  what  its  words  express 
taken  m  their  plain*  natural,  ordinary,  grammatical  sense. 
It  plainly  appears  tram  the  present  wiB  that  a  principal 
o&9*ct  which  the  testator  had  in  contemplatioQ  was,  that  in 
the  event  of  his  dav^hter  havii^:  issue,  the  great  bulk  of  his 
property  should  go  to  her.  He  also  expresses  an  intention 
that*  in  the  event  of  her  dying  wiibont  issue,  what  then 
fWMuned  ofhttpessanahy  shcmVfl  as  he  expresses  h)  retain 

TV  tire*  past  rf  the  wffl  relaflcs  to  the  twiwJiva  The 
Aero*  **  to  the  prvNjwrr  in  qnestkn  is  as  inflows: — *  As 
to  w»x  real  estate  if  wsy  £ax«£*er  <&»  be&oe  she  anms  at 
law**;  j^pe*  or  hav*  n^  kwtel  issue,  Uwn  I 
3*npN^r  to  any  Stvther  J^m  &tarat  and  Dareday 
<SfMil  ServN^a  tfeewk  tbty  ?*P«  *£  *he 
swk'ww^;  hn^  i*  ****  nB.^buurfcter  shall 
«*•*>.  *Kn;  1  Ink*  *ht 
i**NOft»K  *e  her.  *n£  hie  BBbk  aasicn*  smc  e: 


1;  w»  •*$**£  a*  Schal*  *£  **r  oewndam.  mat  Am  \n 
ihr  topi  -wvmnMi  «  4  W  wiT  *hr  iiai^rtacr  look  m  i  ni 
it  *r  stow**,  **  ^wik  OAiviUwyr  .  umc  xht  ^nnsd  ^cr^ 
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mnst  be  read  "and;*  that  the  devises  to  the  brother  John 
Johnson  and  Dorothy  Harris  were  executory  devisees  in 
the  event  of  the  daughter  dying  under  age,  and  without  *- 

SlMOOOX* 

having  had  issue ;  and  that  upon  her  attaining  full  age, 
her  estate  in  fee  simple  became  absolute,  and  that,  if  the 
will  were  construed  otherwise,  the  consequence  would  follow 
that  in  the  event  of  the  daughter  dying  under  age,  and 
leaving  a  child,  the  property  would  go  to  the  brother 
John  Johnson  and  Dorothy  Harris,  in  exclusion  of  the 
daughter's  child,  which  would  be  contrary  to  the  plainly 
expressed  intention  of  the  testator.  Or,  secondly,  that  the 
daughter  took  under  the  will  an  estate  tail  by  implication. 
If  either  of  these  positions  be  maintainable  the  defendant's 
title  would  be  good.  If  the  will  had  stopped  at  the  devise 
to  John  Johnson  and  Dorothy  Harris,  there  would  have 
been  much  weight  in  the  argument  on  his  behalf.  But  I 
think  we  are  bound  by  law  to  read  the  whole  devise 
together,  and  the  next  sentence  is  to  the  express  effect 
that  in  case  the  daughter  should  have  lawful  issue  the  whole 
of  his  property  was  to  go  to  her  and  her  heirs  for  ever. 
This  shews,  first,  that  the  estate  devised  to  the  daughter 
was  not  an  estate  tail ;  for  the  devise  is,  that,  upon  issue  of 
her  body  being  born,  the  estate  should  be  to  her  and  her 
heirs  for  ever,  that  is  in  fee  simple  absolute.  Secondly, 
it  shews  that  the  testator  expressly  provided  for  the  case  of 
issue  being  born  of  his  daughter,  whether  it  was  born  when 
she  was  under  age  or  above  it.  This  displaces  the 
argument  as  to  the  child  or  children  being  deprived  of  the 
inheritance  upon  the  death  of  the  daughter  under  age.  I 
therefore  think  there  is  nothing  to  justify  us  in  altering  the 
words  of  the  testator,  and  reading  "or"  for  "  and;'9  and  the 
true  legal  result  upon  the  intention  of  the  testator  expressed 
by  him,  in  writing,  in  his  will,  seems  to  me  to  be,  that  upon 
his  death  an  estate  in  fee  simple  by  descent  vested  in  his 
daughter,  but  conditional ;  that  on  the  event  of  her  having 


14  EXCHEQUER  RBFOBTS. 

a  child  the  condition  would  be  satisfied,  and  her  estate 
would  be  one  of  fee  simple  absolute,  but  on  the  event  of  her 
dying  without  ever  having  had  a  child  there  was  a  valid 
executory  devise  in  fee  to  the  brother,  John  Johnson,  and 
Dorothy  Harris  as  tenants  in  common.  This  construction 
is  in  accordance  with  the  plain,  ordinary,  grammatical 
construction  of  the  words  used,  and  gives  effect  to  them 
without  alteration;  and,  were  it  of  importance,  such  a 
disposition  of  property  is,  in  my  judgment,  perfectly 
reasonable,  that  is  to  say,  to  an  only  child  absolutely  in 
fee  simple  provided  she  has  a  child,  bat  if  she  dies 
without  ever  having  had  one,  then  to  the  testator's  own 
relations. 

Chaxxkll,  B — I  have  to  deliver  the  judgment  of  the 
Lord  Chief  Baron,  mv  brother  BiwauucB  and  mvseUL 

The  question  in  this  case  b  whether  *  or*  b  to  be  read 
"and»*  in  that  clause  of  the  wiD  under  which  the  plaintiff 
chins  and  which  b  as  fellows: — *  As  to  my  real  estate,  if 
my  dw^hter  die*  before  she  arrives  at  lawful  age,  «r  have 
bo  ttwful  bsue,  then  I  leave  my  real  and  aR  my  other  pto- 
petty,*  &c»  Now  thb  word  *or*  sbooLl  have  its 
stgrottfkafcioa  unless  there  b  some  reason  making  it 
sarr  to  read  it  otherwise.  It  seems  to  as  that  there  b 
a  reason.  We  may  observe  that  there  b  probably 
Cttttv  ta  mhwtitntiDig  ■'and*  for  **or~  than  for  a 
change  of  taapag**  Instances  of  the  necessity 
»  are  aamercu&y  the  mistake  of  using;  one  of  thoae  wwla 
for  the  other  hiring  one  which  persona  nsry  often  £x  mmt 
eastlv  ma^make*  If  in  thb  case  the  wonb  hai  been  ^Aju 
out  arrive  at  leyri  jape*  nor  have  lawtuiL  issued  the  phrase 
wuuid  have  meant  what  the  ietenaant  $a«s  k  means  nov. 
and  «et  die  vibjunctrve  conjunction  wuuui  be  used.  SttB» 
however  taey  it  may  be  a*  jttppeee  die  aestacur  ma*  a 
take*  a  remnt  max  be  juea  for  iuiuimt  he  iiii  a*    k 
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to  as  there  is  such  a  reason.  Following  the  devise  in  ques- 
tion is  this: — "but  in  case  my  daughter  shall  have  lawful 
issue,  then  I  leave  the  whole  of  my  property,  real  and  per- 
sonal, to  her,  her  heirs,  assigns  and  executors  for  ever." 
Now  in  that  event,  viz.,  his  daughter  having  lawful  issue, 
though  she  dies  before  she  arrives  "at  lawful  age,"  she 
takes  the  estate  in  fee,  and  John  Johnson  and  Dorothy 
Harris  do  not  take  at  all.  It  is  clear,  therefore,  that  if 
she  has  lawful  issue  the  word  "or"  cannot  be  so  read, 
and  must  be  read  "and."  But  it  is  said,  that  if  she  has 
no  lawful  issue,  then  "or"  may  be  read  "or;"  but  that 
is  (in  truth)  to  say  that  the  words,  "if  my  daughter  die  be- 
fore she  arrives  at  lawful  age,"  have  no  effect,  and  might  be 
left  out  of  the  will,  which,  according  to  this  construction, 
means  if  she  has  issue  she  takes  in  fee,  though  she  does  not 
attain  ber  age ;  and  if  she  has  not  issue,  she  does  not  take 
in  fee,  though  she  does  attain  it :  in  other  words,  that  her 
attaining  her  age  is  immaterial.  This  construction  would 
be  more  obvious  if  the  devise  to  her  came  first,  viz.,  I  give 
to  her  and  her  heirs  for  ever,  if  she  has  issue ;  but  if  she 
has  no  issue,  or  dies  under  twenty-one,  &c.  In  that  case 
"  or"*  must  be  read  "  and  ;n  and  the  effect  of  the  will  would 
be :  "If  she  attains  twenty-one,  she  will  take  by  descent, 
with  a  power  to  alienate ;  if  she  has  children,  I  give  to  her: 
but  if  neither  of  those  events  happen,  I  give  to  my  brother 
and  sister,"  that  is,  I  give  to  them  if  she  does  not  attain  an 
age  to  alienate,  nor  leave  issue  to  succeed  her.  Nor  do  we 
think  this  construction  contrary  to  any  intention  of  the 
testator,  either  presumably  or  to  be  collected  from  the  will. 
It  may  very  well  be  that  the  testator  meant  that  if  his 
daughter  attained  twenty  one,  she  should  have  the  estate  in 
fee,  though  she  has  no  children.  Of  course,  it  would  be  a 
greater  benefit  to  her  and  enable  her  to  place  herself  better 
in  life.    It  is  true,  he  does  not  say  so  in  words  in  the  devise 


15 


1860. 

Johnson 

0. 

SlMCOCK. 


10 


EXCHEQUER  REPORTS. 


l&Ofc 


to  her ;  but  it  may  be  he  did  not  think  it  necessary.  He 
mi^y  havo  thought  it  necessary  to  say  that  if  she  had  lawful 
i*iue»  though  she  died  under  twenty-one,  she  should  take  in 
lee »  and  that  his  brother  and  sister  should  not,  and  that 
they  should  only  take  if  she  died  under  age  and  without 
issue*  On  these  grounds  we  think  the  rule  should  be  made 
absolute,    (See  FmitftU  v.  Mmymn  (a),  Rykt,  lessee  sf 

Rule  absolute. 
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for  ready  money,  and  the  bankrupt  sold  him  a  parcel  of 
calicoes  and  other  goods  at  a  very  low  price.  On  the  26th 
of  August  the  bankrupt  bought  from  one  W.  Bryan  200  "- 

pieces  of  grey  shirtings,  which  were  invoiced  to  him  at 
217£  As.  Id.  These  the  bankrupt  sold  to  the  defendants 
within  a  day  or  two  afterwards,  and  invoiced  them  as 
"job,"  at  170/.  The  bankrupt  stated  that  this  invoice  was 
made  out  by  the  direction  of  the  defendants ;  but  the  sum 
actually  paid  by  them  was  little  more  than  half  of  that 
mentioned  in  the  invoice.  On  the  2nd  of  September  the 
defendant  Sampson  went  to  the  bankrupt  and  asked :  "Can 
you  not  get  me  some  silks?*1  The  bankrupt  purchased 
some  silks  of  Messrs.  Smith,  and  of  Joynson  and  Co., 
which  were  invoiced  to  him  at  prices  amounting  to 
384/1  15*.  The  defendants  paid  the  bankrupt  150/.,  and 
by  their  direction  a  sham  invoice  was  made  out  to  the 
defendants,  stating  the  price  to  be  3384L  The  defendant 
Sampson  came  to  the  warehouse  several  times  on  the  same 
day,  and  asked  if  the  silks  had  come  in.  All  the  trans- 
actions between  the  bankrupt  and  the  defendants  were  of  a 
similar  character. 

For  the  purpose  of  shewing  the  intent  to  become  bank- 
rupt and  defraud  his  creditors,  evidence  was  given  that 
M'Clure  had  sold  goods  to  other  persons,  in  some  cases 
in  the  presence  of  the  defendant  Sampson,  under  cir- 
cumstances similar  to  those  under  which  the  sales  to  the 
defendants  took  place.  It  was  further  shewn  that  the  goods 
invoiced  to  the  defendants  as  "job,"  that  is  unsaleable  or 
damaged  goods,  were  perfect,  and  that  a  reduction  of  5  per 
cent  from  the  cost  price  would  have  insured  an  immediate 
sale  in  the  market 

The  defendants  contradicted  the.evidence  for  the  plain- 
tiff, and,  in  particular,  swore  that  the  invoices  to  them  re- 
presented the  price  actually  paid. 
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I860.  The  plaintiff's  counsel,  at  the  instance  of  the  learned 

Judge,  elected  to  rely  on  the  transaction  of  the  26ih  of 
August  as  an  act  of  bankruptcy. 

The  learned  Judge  told  the  jury  that  if  a  sale  or  other 
disposition  of  the  property  of  a  trader  takes  place,  at  ever  so 
ruinous  a  sacrifice,  it  is  no  act  of  bankruptcy  if  done  for  the 
purpose  of  providing  funds  to  carry  on  the  business  and  the 
creditors  are  not  delayed  or  defrauded  of  the  money  so 
substituted  for  the  goods.     Even  if  a  trader  gets  goods  on 
credit  for  the  express  purpose  of  immediately  selling  them 
for  ready  money,  to  carry  on  his  business,  it  is  not  fraudu- 
lent in  such  a  sense  as  to  be  an  act  of  bankruptcy.  But  if  a  tra- 
der ruses  money  by  selling  his  goods  at  an  under  value,  not 
with  the  intention,  however  hopeless,  of  making  a  struggle 
to  carry  on  his  business,  but  in  contemplation  that  he  will 
stop  payment,  and  for  the  purpose  of  cheating  his  creditors, 
that  is  an  act  of  bankruptcy.     And  i£  in  committing  this 
act  of  bankruptcy,  he  sells  at  a  price,  whether  ruinously 
or  not  ruinously  low,  to  another,  who  at  the  time  has  notice, 
knowing,  either  from  express  information  or  the  nature  of 
the  transaction,  that  the  debtor  is  selling,  not  in  order  to 
make  a  struggle  to  cany  on  his  business,  but  with  a  fraudu- 
lent intention,  the  sale  is  void  as  regards  the  purchaser,  and 
the  assignees  may  recover  the  goods  from  him.  The  learned 
Judge  then  asked  the  jury  whether,  under  all  the  circum- 
stances, the  sale  was  such  an  act  of  bankruptcy  as  defined 
by  him?     And  whether  the  defendants,  at  the  time  they 
gave  the  money  for  the  goods,  were  aware  that  the  sale  was 
such  as  to  make  it  an  act  of  bankruptcy  ?     What  did  the 
bankrupt  mean  on  the  26th  of  August  ?    And  what  did  the 
defendants  knew  he  meant  ?    His  lordship  pointed  out  that 
it  was  clear  the  defendants  knew  that  the  bankrupt  was 
disposing  of  his  goods  on  ruinous  terms ;  but  it  did  not 
follow  that  they  knew  he  was  raising  monev  for  anv  other 
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purpose  than  that  of  struggling  to  carry  on  his  business ;        i860. 

and  told  the  jury  that  if  they  thought  that  the  bankrupt,  on 

the  26th  of  August,  was  contemplating  stopping  business 

and  defrauding  his  creditors,  it  was  an  act  of  bankruptcy ; 

and  if  the  defendants  knew  that  on  the  26th  of  August,  the 

verdict  should  be  for  the  plaintiffs ;  if  not,  for  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Overend,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  evidence,  against  which 

Knowles  and  Wheeler  now  shewed  cause. — The  facts  shewed 
that  the  bankrupt  sold  the  goods,  not  for  the  purpose  of 
carrying  on  his  business,  but  simply  to  put  the  money  into 
his  pocket,  and  place  it  out  of  the  reach  of  his  creditors.  The 
learned  Judge  admitted  the  authority  of  Lee  v.  Hart  (a). 

Overend  and  Milward,   in   support   of  the  rule. — The 
learned  Judge  misdirected  the  jury  in  telling  them  that  if 
a  trader  sells  goods  below  their  value,  in  contemplation 
that  he  will  stop  payment,  and  for  the  purpose  of  cheating 
his  creditors,  it  is  an  act  of  bankruptcy.     In  Baiter  v. 
Pritchard  (b)  it  was  held  that  an  assignment  by  a  trader  of 
his  whole  stock,  with  intent  to  abscond  from  his  creditors 
and  carry  off  the  purchase  money,  is  not  an  act  of  bank- 
ruptcy when  the  purchaser  pays  a  fair  price,  and  is  ignorant 
of  the  trader's  design.    In  Lee  v.  Hart  (a),  Parke,  B.,  said : 
"  There  may  be  a  transfer  of  goods  by  sale,  with  a  fraudu- 
lent intent  on  the  part  of  the  trader,  which  is,  nevertheless, 
a  valid  transfer.     Even  when  the  trader  intended,  on  a  par- 
ticular sale,  to  run  away  with  the  price  and  cheat  his  cre- 
ditors, such  sale  is  not  an  act  of  bankruptcy.     But  if  the 
purchaser  is  a  party  to  that  intention,  then  it  would  be  a 
(a)  10  Exch.  555;  11  Exch.  880.  (b)  1  A.  &  E.  456. 
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fraudulent  transfer,  within  the  statute."  [Marti*,  B. — It 
may  be  an  act  of  bankruptcy,  though,  if  the  purchase  be 
bona  fide  and  without  notice,  the  purchaser  may  be  pro- 
tected.] The  cases  shew  that  it  is  no  act  of  bankruptcy  if 
the  buyer  has  no  notice  that  the  sale  is  fraudulent :  Har- 
wood  v.  Bartkit  (a\  Cook  v.  Caldecott  (ft),  Beniiiff  r. 
Garnett  (c).  The  verdict  here  may  have  proceeded  on  the 
ground  that  the  jury  thought  themselves  warranted  in  find- 
ing for  the  plaintiff,  without  finding  that  the  defendants  had 
notice  of  the  fraudulent  intention  of  the  seller. 

Martin,  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  (After  going  through  the  facts  and 
shewing  that  the  verdict  was  not  against  the  evidence, 
his  lordship  proceeded) :— "  The  12  &  13  Vict,  c  106,  s.  67, 
enacts  that  if  any  trader,  liable  to  become  bankrupt,  shall 
make  "  any  fraudulent  gift,  delivery  or  transfer  of  any  of 
his  goods  or  chattels  "  with  intent  to  defeat  or  delay  bis 
creditors,  such  trader  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy.  This,  no  doubt,  is  a  re- 
enactment  of  the  old  provisions  on  the  subject,  and  we  must 
be  bound  by  the  decisions  in  construing  it.  It  was  contended 
by  the  defendants'  counsel  that  in  order  to  make  the  sale 
of  goods  an  act  of  bankruptcy  the  buyer  must  be  a  party  to 
the  fraud.  If  I  were  to  put  a  construction  on  the  statute,  I 
should  think  that  the  fraud  pointed  at  is  the  fraud  of  the 
trader,  and  that  what  passes  in  his  mind  is  the  real  cri- 
terion whether  the  sale  is  an  act  of  bankruptcy  or  not. 
But  it  is  not  necessary  to  give  an  opinion  as  to  the  case  of 
Baxter  v.  Pricliard  (d),  because  the  summing  up  gives  full 
effect  to  it; — the  learned  Judge  expressly  told  the  jury  to 
find  for  the  defendants  unless  they  thought  that  the  defend- 

(a)  6  Bing.  N.  C.  61.  (c)  1C.&K.  326. 

(b)  Moo.  &  M.  522.  (d)  1  A.  &  £.  456. 
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ants  were  aware  of  the  fraudulent  intent  of  the  bankrupt       i860. 
The  case  of  Lee  v.  Hart  (a),  as  it  appeared  when  tried 
before  me,  was  very  different  to  the  present.     It  was  no 
more  than  this — Peters,  a  needy  man,  was  selling  goods, 
the  purchaser  higgling  and  dealing  as  hard  as  he  could. 

Bramwell,  B.— It  is  clear  that  the  question  left  by  the 
learned  Judge  to  the  jury  was  a  proper  one.  Even  if  he 
misstated  the  law,  in  saying  that  there  might  have  been  an 
act  of  bankruptcy  though  the  defendants  had  no  notice  of 
the  fraud  of  the  bankrupt,  that  is  no  misdirection.  I  am 
not  sure  that  the  case  of  Baxter  v.  Prichard{li)  is  not 
absolutely  correct.  It  may  be  that,  to  make  a  fraudulent 
transfer  by  sale,  both  the  buyer  and  seller  must  be  parties 
to  the  fraud. 

Chamnrll,  B. — I  agree  that  the  rule  must  be  discharged. 
I  do  not  dissent  from  any  of  the  authorities  which  have  been 
cited,  and  I  agree  with  the  defendants'  counsel  in  thinking 
that  they  would  be  applicable  if  the  summing  up-of  the 
learned  Judge  was  open  to  criticism  on  the  point.  The 
effect  of  what  he  says  is,  if  a  trader  turns  his  goods  into 
money  with  the  intention  of  getting  them  out  of  the  creditor's 
reach,  it  is  an  act  of  bankruptcy;  and  if  the  purchaser  had, 
at  the  time,  notice  of  the  intention,  the  sale  would  be  void. 
If  the  words  "  it  is  an  act  of  bankruptcy  "  had  been  left  out, 
or  inserted  after  the  word  "intention,"  no  objection  could 
have  been  made  to  the  ruling.  However,  after  having 
described  what  would  constitute  an  act  of  bankruptcy,  he 
tells  the  jury  to  find  for  the  defendants  unless  they  are 
satisfied  that  the  defendants  were  aware  that  the  transaction 
was  such  as  to  be  an  act  of  bankruptcy. 

Rule  discharged. 

(a)  10  Exch.  555 ;  11  Excli.  880.  (b)  1  A.  &  E.  456. 
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1860. 


June  22. 


Where,  upon 
the  winding- 
up  of  a  Joint 
Stock  Bank, 
which  was  also 
adjudicated 
bankrupt,  a 
contributory, 
against  whom 
judgment  had 
been  signed  on 
a  scire  facias, 
effected  a  com- 
promise and 
obtained  a  cer- 
tificate under 
the  Joint  Stock 
Companies 
Winding-up 
Amendment 
Act,  1857 
(20  &  21  Vict. 
c  78),  the 
Court  stayed 
all  further 
proceedings 
on  the  judg- 
ment without 
imposing  any 
terms. 


Cleave  v.  Harwar. 

JDEASLEY  had  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  satisfaction  should  not  be  entered  on  the 
roll,  or  why  all  further  proceedings  should  not  be  stayed. 

The  plaintiff  had  proceeded  by  scire  facias  against  the 
defendant  to  recover  the  sum  of  123/.  lis.  Ad.9  being  the 
amount  of  a  judgment  debt  due  from  the  Royal  British 
Bank,  of  which  the  defendant  was  a  shareholder,  and  on 
the  28th  of  March,  1857,  signed  judgment  Upon  the 
winding-up  of  the  Royal  British  Bank  the  defendant  was 
placed  on  the  list  of  contributories,  and  in  order  to  be  re- 
leased from  the  claims  of  the  creditors  he  effected  a  com- 
promise under  the  Joint  Stock  Companies  Winding-up 
Amendment  Act,  1857  (20  &  21  Vict.  c.  78).  The  com- 
promise was  with  the  authority  and  consent  of  the  official 
manager  and  the  official  liquidator  of  the  Royal  British 
Bank,  and  of  the  assignees  thereof;  and  was  confirmed  by 
Kinder sley,  V.  C,  the  Judge  charged  with  the  winding-up 
of  the  Bank,  and  also  by  the  Commissioner  in  bankruptcy. 
The  defendant  had  paid  489/.  1«.  6d.  upon  the  compromise. 
On  the  30th  of  April,  1858,  the  defendant  obtained  the  certi- 
ficate of  Kindersky,V.  C,  that  such  compromise  was  effected 
and  that  the  defendant  was  released  from  all  liability  in 
respect  of  the  debts  of  the  Royal  British  Bank.  No  exe- 
cution had  issued  on  the  judgment  against  the  defendant. 
An  application  similar  to  the  present  had  been  made  to 
JYilde,  B.,  at  Chambers,  who  referred  the  matter  to  the 
Court. 


Joyce  shewed  cause,  in  Trinity  Term  (June  11). — This 
case  is  not  within  the  terms  of  the  "Joint  Stock  Com- 
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panies  Winding-up  Amendment  Act,  1857."  That  Act 
applies  only  to  the  debts  and  liabilities  of  the  Company. 
A  scire  facias  is  a  proceeding  against  the  defendant  on  his 
personal  responsibility.  The  first  section  provides  for  cases 
in  which  an  order  has  been  made  for  the  dissolution  or  wind- 
ing-up of  the  Company.  The  second  section  applies  to 
cases  where  the  Company  has  been  declared  bankrupt,  and 
no  winding-up  order  has  been  made.  That  section  provides 
that  the  certificate  shall  operate  "in  discharge  of  any  action, 
execution,  or  other  proceeding  by  any  creditor  whose  debt 
or  claim  is  by  law  proveable  under  such  bankruptcy ;"  but 
a  judgment  upon  a  proceeding  by  scire  facias  against  a 
shareholder  could  not  be  proved  under  the  bankruptcy. 
[Pollock,  C.  B. — The  fifth  section  preserves  the  rights  and 
remedies  of  creditors  against  persons  who  were  shareholders 
at  the  time  the  debts  were  contracted.]  That  remedy 
would  not  apply  to  the  costs  of  the  proceeding  by  scire 
facias.  The  seventh  section  also  shews  that  the  legislature 
was  dealing  with  the  debts  and  liabilities  of  the  Company 
and  not  of  the  individual  shareholders,  for  it  provides  that 
after  the  creditors  have  been  called  on  to  appoint  a  repre- 
sentative, "  no  such  action  as  is  mentioned  in  the  73rd  sec- 
tion of  the  *  Joint  Stock  Companies  Winding-up  Act,  1848/ 
shall  be  commenced  or  proceeded  with,  otherwise  than  for 
the  purpose  of  making  the  Company  bankrupt,  nor  shall 
any  execution  or  scire  facias  be  issued  or  proceeded  with 
against  the  person,  property,  or  effects  of  any  member  for 
the  time  being  or  any  former  member."  [Channell,  B. — 
It  does  not  absolutely  prohibit  proceedings,  but  only  those 
commenced  without  leave  of  the  Court  of  Bankruptcy  or  a 
Judge  or  Master.  The  eighth  section  would  seem  to  shew 
that  the  plaintiff  cannot  proceed  with  this  scire  facias  with- 
out such  leave.]  If  the  construction  of  the  statute  is 
doubtful  the  Court  will  not  decide  upon  motion,  but  leave 
the  defendant  to  his  audita  querela. 
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Btasley,  in  support  of  the  rule. — The  intention  of  the 
legislature  was,  that  compromises  made  by  a  shareholder 
with  the  creditor*  of  a  Joint  Stock  Company  should  operate 
as  a  release  of  the  shareholder  from  all  liability  to  those 
creditors.  The  second  and  third  sections  may  be  con- 
strued together.  The  second  is  retrospective ;  and  it  em- 
powers the  assignees  (who  by  the  first  section  are  the 
representatives  of  the  creditors)  to  accept  a  sum  in  satis- 
faction and  discharge  of  the  liability  of  the  shareholders 
to  the  debts  of  the  Company.  By  the  third  section  the 
representatives  mar  make  any  compromise  they  think  fit, 
"whether  for  the  discharge  and  satisfaction  of  the  liability 
of  all  and  every  the  shareholders  and  members*  or  any  or 
either  of  them,  to  the  debts  and  liabilities  of  snch  Company, 
*r  «dkmrar**  The  representatives  have  control  not  only 
over  the  individual  creditors  hnt  overall  proceedings  in  and 
about  the  winding-up  of  the  Company  z  Art  Tkt 
*mi  Euatrm  Rani  ray  G/rp*nutim  \*  y*  The  scire 
only  a  process  for  the  purpose  of  oheafnmg 
S|e*jwt  th*  de&ndbat  upon  the  judgment  against  the 
ComfMtty.  The  eetien&nt  »  as  rand*  a  party  So  that 
amst  as  if  he  bad  been  saed  bv  name.  Tie 
operated. as  an  afesuiufce  n&nse  of  tar  jo&tiKnit^ 
fore  it  »  egatptusKT  «  dbe  Court  t»  enoer 
th*  rtiii:  Cutu*  v.  Jbrmx  }  .  ^VZuc^  C  EL— These  the 
v^vnianc  aavtmg  S*en  in  cusa*rv  omiec  *  writ  rf 
bis  tiiscdnr^e  was  atntfAKOMw  gt  ear  Tia&raarafc*  so 
*£tec  encuctm  cvuuL  sstttr  sipatnst  itis  pram*  oaod^. 
jtuMSt  iitjnf  we  citt  vimy  stay  ttfc*  prgceeifina^  or 
:oe  ieteouttK  a*  i»  «rit  oc  jtaiiot  ^rtajt^tL"  T!ie  ei 
<*Ktuttr*  ***&  $t«e$  ii*  richest  <n*utons  *ou 

u%*  :^<?K  :u  wacwi    u   jj^.  esse,      rbc  ^«c?  tt  can 

v*.-  i  ^  >^v  a  -.  *:>*.  J>t   J  C  i,  X  ^  J 


TRINITY  VACATION,    24   VICT. 

facias  roust  be  considered  as  included  in  the  sum  paid  on 
the  compromise.  [ChanneU,  B. — The  words  of  the  second 
section  are  very  large,  viz.,  that  the  certificate  "  may  be 
pleaded  and  used  in  bar  and  in  discharge  of  any  action, 
execution,  or  other  proceeding  by  any  creditor,*  &c] 

Pollock,  C.  B. — We  are  all  disposed  to  give  the  fullest 
effect  to  the  provisions  of  this  statute.  There  is  no  doubt 
that  the  defendant  is  entitled  to  relief;  and  the  only  ques- 
tion is  whether  any  and  what  terms  ought  to  be  imposed 
on  him. 

Cur.  adv.  vult. 

B&amwell,  B.,  now  said. — In  this  case  Mr.  Beasley  had 
obtained  a  rule  to  enter  satisfaction  on  the  roll  or  stay  the 
proceedings.  It  was  an  application  by  a  shareholder  in  the 
Royal  British  Bank,  who  had  paid  a  sunt  of  money  in  dis- 
cbarge of  his  liability,  and  obtained  a  certificate  under  the 
"Joint  Stock  Companies  Winding-up  Amendment  Act, 
1857."  At  the  time  of  the  argument  we  thought  the  case 
within  the  statute,  and  now  we  are  clearly  of  that  opinion. 
It  seems  to  us  that  the  Act  was  intended  to  comprehend 
casesboth  where  there  has  been  a  bankruptcy  and  where  there 
has  not  The  difficulty  is  to  a  great  extent  attributable  to 
the  difference  in  the  wording  of  the  statute  where  there  is 
a  bankruptcy  and  where  there  is  not,  and  where  the  bank- 
ruptcy is  before  the  winding-up  and  where  it  is  afterwards — 
a  difference  arising  from  the  necessity  of  providing  repre- 
sentatives of  creditors,  the  assignees  being  the  representa- 
tives where  there  is  a  bankruptcy.  We  are  satisfied  that 
this  case  is  within  the  Act,  and  therefore  the  question  is 
which  alternative  of  the  rule  ought  to  be  absolute.  We 
think  that  it  ought  not  to  be  absolute  to  enter  satisfaction 
on  the  roll,  because  although  the  judgment  would  be  satis- 
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1800.  fied  as  regards  this  defendant  only,  yet,  in  proceedings 

^■^  against  other  shareholders,  the  plaintiff  would  have  to  shew 

*.  that  the  satisfaction  was  under  the  act  of  parliament,  other- 

lUftWAft 


wise  it  would  be  presumed  that  the  judgment  was 
in  the  ordinary  way,  by  payment  We  are  therefore  of 
opinion  that  the  rule  ought  to  be  absolute  to  stay  the  pro- 
ceedings, and  the  remaining  question  is  upon  what  terms. 
It  seems  to  us  that  we  cannot  impose  any  terms,  because 
the  statute  has  provided  that  the  certificate  shall  be  given 
on  such  terms  as  to  the  payment  of  the  costs  of  any  actions, 
suits,  or  other  proceedings  as  the  person  granting  the  certi- 
ficate shall  think  fit  to  direct.  That  may  be  a  hardship 
on  the  plaintiff,  who  may  not  have  been  present  when  the 
certificate  was  granted,  or  have  had  an  opportunity  of  being 
heard  upon  the  matter ;  but  looking  at  the  discretion  as  to 
costs  given  to  the  persons  who  grant  the  certificate,  we 
think  it  ought  to  be  exercised  by  them,  and  if  not,  it  ought 
not  to  be  assumed  by  us.  The  rule  will  therefore  be  abso- 
lute to  stay  the  proceedings. 

Rule  absolute  accordingly. 


,-:  i  t    I   •    «  1 1 1 


,w  5*  Wh-uctt*  .VppelUnu  *  Roots  and  Another,  R< 

Tit  4^ty«i»*m  1  HE  MJowing  case  w*e  stated  far  the  opinx*i  of  this 

2^*^I?taw>t  Cowrt.  pwTSttJrot  kn  the  50  &  SI  Wet,  c  44- — The  respond- 

JhJ^v^  cms  aw  TnamrtarturH*  of  oanhenmwc  at  Burslem  in  Stat 
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fordshire.     The  appellant  is  a  journeyman  ovenman.     On        i860, 
the  20th  March,  1860,  the  appellant  was  summoned  before       ^^     ' 

a  justice  of  the  county  of  Stafford  upon  a  complaint,  that  »• 

Soots. 
"he,  the  appellant,  having  contracted  and  agreed  with 

Thomas  Boote  and  Richard  Boote,  under  a  written  agree- 
ment, to  serve  them  in  their  business  of  earthenware  manu- 
facturers as  a  biscuit-oven  placer,  at  Burslem  in  the  said 
county,  from  the  11th  of  November,  1859,  to  the  I  lth  of 
November,  1860,  did,  on  the  25th  of  February,  and  on 
subsequent  days  to  the  date  of  the  complaint,  unlawfully 
misdemean,  misbehave  and  misconduct  himself  in  his  said 
masters'  service,  (to  wit)  that  he  did  unlawfully  neglect  and 
absent  himself  from  his  said  masters'  service  without  having 
given  to  his  said  masters  any  notice. thereof,  without  the  leave 
of  his  said  masters,  and  did  neglect  to  perform  part  of  his  said 
work  and  to  obey  the  lawful  commands  of  his  said  masters, 
and  without  any  sufficient  reasons  for  so  doing,  contrary  to 
the  statute,"  &c. 

On  the  hearing  of  the  complaint  the  following  facts  were 
proved: — By  an  agreement  dated  the  15th  of  November, 
1859,  the  appellant  agreed  to  serve  the  respondents  as  a 
biscuit-oven  placer,  from  the  11th  of  November,  1859,  to 
the  11th  of  November,  1860,  at  four  shillings  a  day.  The 
agreement  was  as  follows: — 

"  This  agreement,  made  this  15 th  day  of  November,  1859, 
between  Thomas  Boote  and  Richard  Boote,  copartners,  of 
Burslem  in  the  county  of  Stafford,  potters,  hereinafter 
called  'the  said  potters' of  the  one  part,  and  the  several 
other  persons  whose  names  are  mentioned  in  the  first  Sche- 
dule hereto  affixed,  who  are  hereinafter  described  as  '  the 
said  workmen '  of  the  other  part :  Whereby  the  said  work- 
men (each  of  them  agreeing  for  himself  only,  separately 
from  the  others  of  them,  so  as  to  constitute  a  separate  con- 
tract) do  hereby  in  consideration  of  the  wages  or  prices 
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1800.        hereinafter  mentioned  or  referred  to,  contract  and  agree  to 
serve  the  said  potters  as  potters,  that  is  to  say,  in  that 
branch  of  a  potter's  business  mentioned  opposite  to  their 
respective  names  in  the  first  Schedule  hereto,  at  Burslem, 
in  the  said  county,  faithfully,  honestly,  and  diligently,  from 
the  11th  day  of  November,  1859,  until  the  11th  day  of 
November,  1860  (the  usual  holidays  excepted);  during  all 
which  period  the  said  workmen  agree  to  do  and  perform 
their  work  in  a  good,  skilful  and  workmanlike  manner,  and 
to  attend  to  the  business  of  their  said  employers  during  the 
regular  and  usual  working  hours ;  to  execute  their  lawful 
commands,  preserve  their  secrets,  advance  their  interests  to 
the  utmost  of  their  power,  and  in  all  respects  to  behave  as 
honest  and  faithful  servants.     And  the  said  workmen  agree 
to  be  satisfied  with  such  work  as  the  said  potters  can  fairly 
and  reasonably  provide  for  them  during  the  said  term,  and 
to  be  subject  to  the  rules  of  their  manufactory.     And  in 
consideration  of  the  premises,  the  said  potters  hereby  agree 
separately  with  the  said  workmen  (and  so  as  to  constitute 
a  separate  contract  with  each  workman)  to  receive  the  said 
workmen  into  their  employment  as  aforesaid,  and  to  find 
them  respectively  a  reasonable  proportion  of  work,  and  to 
pay  them  for  the  same,  in  respect  of  the  articles  or  things 
mentioned  in  the  second  Schedule  hereto  subjoined,  the 
wages  or  prices  expressed  in  the  same  Schedule,  and  in 
respect  of  any  articles  or  things  not  specified  in  the  same 
Schedule,  the  same  wages  or  prices  as  have  been  paid  by 
the  said  potters  for  the  same  work  during  the  year,  com- 
mencing on  the  11th  day  of  November  last.     And  it  is 
hereby  agreed  that  if  the  said  workmen,  or  any  of  them, 
shall,  at  any  time  during  the  existence  of  this  agreement, 
be  required  by  the  said  potters  to  execute  any  work  (within 
their  respective  branches  of  a  potter's  business)  not  specified 
in  the  said  Schedule  hereto,  and  which  has  not  been 
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executed  at  the  manufactory  of  the  said  potters  during  the 
year  commencing  the  11th  day  of  November  last,  the  said 
workman  or  workmen  shall  execute  such  work  on  being 
paid  a  reasonable  price  for  the  same ;  such  price,  in  case  of 
disagreement,  to  be  settled  by  arbitration  in  manner  herein- 
after expressed;  and  that,  until  the  decision  of  the  arbitra- 
tors shall  be  declared,  the  said  workman  or  workmen  shall 
continue  to  perform  such  work,  and  shall  receive  after  the 
rate  of  four  shillings  per  day  on  account  of  his  or  their 
wages  in  respect  thereof.    And  further,  that  if  any  dispute 
arise  between  the  said  parties,  or  any  of  them,  as  to  the 
prices  or  wages  to  be  paid  to  the  said  workmen  or  any  of 
them  by  virtue  of  this  agreement,  such  dispute  shall  (on 
the  request  in  writing  of  either  of  the  parties  in  dispute, 
within  fourteen  days  after  the  question  shall  have  arisen)  be 
referred  to  the  decision  of  six  arbitrators,  three  of  whom 
shall  be  manufacturers  and  shall  be  chosen  by  the  said 
potters,  and  the  remaining  three  arbitrators  shall  be  work- 
ing potters  and  shall  be  chosen  by  tbe  workman  or  workmen 
with  whom  the  question  shall  have  arisen ;  such  arbitrators 
to  appoint  some  impartial  and  competent  person  as  umpire ; 
and  the  decision  of  such  arbitrators  and  umpire,  or  the 
majority  of  them,  shall  be  final  and  conclusive  on  both 
parties.    And  if  either  party  shall  (for  seven  days  after 
notice  in  writing  from  the  other  of  them  requiring  him  or 
them  so  to  do)  fail  to  appoint  his  or  their  arbitrators,  the 
other  party  may  proceed  alone,  and  such  referees  or  the 
majority  of  them  shall  have  full  power,  on  the  application 
of  either  party,  to  fix  the  time  and  place  for  entering  on 
such  reference,  and  to  proceed  therein  whether  both  parties 
shall  attend  or  not     Provided  always,  that  if  at  any  time 
during  the  continuance  of  this  agreement,  the  said  potters 
shall  not  within  the  period  of  four  successive  weeks  find 
and  give  to  any  of  the  said  workmen  such  work  as  afore- 
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said  for  at  least  sixteen  days  (unless  prevented  by  the  acts 
or  neglect  of  any  other  workman  at  the  said  manufactory) 
the  workmen  or  workman  to  whom  such  insufficient  work 
shall  be  given  shall  be  at  liberty  to  terminate  this  agree- 
ment as  between  himself  and  themselves  and  the  said 
potters,  upon  giving  four  weeks'  notice  to  the  said  potters 
of  his  or  their  desire  so  to  do.  And  lastly,  it  is  hereby 
declared  that  if,  during  the  continuance  of  this  agreement, 
any  number  of  workmen  shall  withdraw  from  the  manufac- 
tory of  the  said  potters  in  violation  of  existing  agreements, 
so  as  to  prevent  the  general  business  of  the  said  manufac- 
tory from  being  carried  on,  then  and  such  in  case  it  shall 
be  lawful  for  the  said  potters  to  put  an  end  to  the  several 
contracts  hereby  made  or  entered  into  or  any  of  them.  As 
witness,"  &c. 

"  This  agreement  is  subject 


"  Signed 


"  T.  Boote." 


to  the  rales  and  customs  of 
last  and  former  years." 


"The  First  Schedule  above  referred  to. 


"  Signature  of  Workmen. 


"William  Willett." 

(Then  followed  the  signa- 
tures of  nine  other  work- 
men.) 


"  All  to  receive  as  under- 
named opposite  their  respec- 
tive names. 

"  Branch  or  Department 
of  Business. 

"4*.  per  day  for  each  day's 
work  done. 

"  Biscuit  Oven  Placers." 


"The  Second  Schedule  arove  referred  to." 
(This  Schedule  was  blank.) 
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By   another  agreement,  also  bearing  date  the  15th  of 
November,  1859,  Thomas  Robinson  and  John  Bowers  en- 
tered  into  the  service  and  employment  of  the  respondents 
as  biscuit-oven  firemen,  and  they  were  to  be  paid  by  the 
respondents  1*.  per  score  for  placing  and   firing  twenty 
dozen  of  ware  to  be  delivered  into  the  biscuit  warehouse, 
and  a  further  sum  of  20*.  per  oven  for  odd  work,  it  being 
understood   that  out  of   the   price   of   one  shilling  per 
6core  of  twenty  dozen,  and  the  extra  charge  for  odd  work, 
Robinson  and  Bowers  should  pay  to  the  appellant  Willett, 
and  the  other  nine  workmen,  parties  to  the  first  mentioned 
agreement,  the  wages  payable  to  them  by  virtue  of  such 
agreement,  Willett  and  others  being  employed  in  placing 
the  ware  in  the  ovens  to  be  fired  by  Robinson  and  Bowers. 
The  agreement  with  Robinson  and  Bowers  was  in   the 
same  printed  form  as  the  other  agreement.     Robinson  and 
Bowers  were  the  only  workmen  who  were  parties  to  it; 
and  they  were  described,  in  the  first  schedule,  as  "  biscuit 
firemen."    The  second  schedule  was  thus  filled  up : — "  This 
agreement  is  subject  to  the  rule  and  custom  of  last  year. 
To  receive  1*.  per  score  of  twenty  dozen  of  ware,  delivered 
in  the  biscuit  warehouse,  and  subject  to  count  as  heretofore : 
20*.  per  oven  odd  work." 

The  entry  of  the  work  done,  and  the  wages  paid  for  the 
same  work,  is  made  in  the  book  kept  by  the  respondents 
for  that  purpose  in  the  following  manner : — 
"  Bowers  &  Co. 
"6050  dozen,  at  1*.  per  score"] 

dozen.    Odd  work  for  4  ovens,  >  "19.  2s.  6d" 

20s.  per  oven.  J 

It  was  proved  that  the  above  sum  of  1 9£  2s.  6d.  included 

the  wages  payable  to  the  appellant  and  the  other  workmen ; 

and  it  was  proved  that  the  respondents  were  in  the  habit 

of  paying  several  workmen  under  one  name,  and  so  enter- 
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1860.       ing  it  in  &***  w«ges  book ;  but  no  specific  sum  was  reckoned 
^r~r"~'      in  that  as  payable  to  the  appellant. 

v.  On  the  25  th  February  the  appellant,  with  the  nine  other 

workmen,  parties  to  the  first  mentioned  agreement,  refused 
to  carry  out  the  dishes  from  the  dish  makers*  place  to  the 
oven,  which  they  had  always  heretofore  done,  alleging,  as  a 
reason,  that  since  their  hiring  extra  work  had  been  put  upon 
them,  namely,  sanding  the  saucers.  About  the  middle  of 
the  day  of  the  25th  February,  the  appellant  absented  him- 
self from  work  without  the  permission  of  the  respondents, 
and  did  not  return  to  his  work,  although  required  by  the 
respondents  to  do  so;  but  he  returned  on  the  27th  of 
February,  and  continued  to  work  as  theretofore,  except 
carrying  out  the  dishes,  which  he  refused  to  do.  The  ap- 
pellant and  other  workmen  had  offered  to  leave  the  question 
in  dispute  to  arbitration,  which  the  respondents  refused.  Some 
time  after  November,  Robinson  gave  the  appellants  a  month's 
notice  to  leave ;  but,  at  the  expiration  of  the  month,  Robin- 
son agreed  that  the  appellant  should  continue  to  work,  which 
he  did.  On  the  examination  of  Robinson,  on  the  part  of 
the  appellant,  he  admitted  that  there  had  not  been  any  ex- 
press contract  of  hiring  of  the  appellant  by  Robinson  and 
Bowers;  but  he  stated  that  the  appellant  had  performed 
part  of  the  work  comprised  in  the  agreements. 

It  was  objected,  on  behalf  of  the  appellant,  that  the  rela- 
tion of  master  and  servant  did  not  subsist  between  the 
respondents  and  the  appellant,  notwithstanding  the  first 
mentioned  agreement ;  and  it  was  alleged,  on  his  behalf, 
that  he  had  worked  under  Robinson  and  Bowers,  who  had 
paid  him  the  wages  he  was  entitled  to  out  of  the  money 
received  under  their  agreement  from  the  respondents. 

It  was  further  urged  that  the  agreement  was  vague  and 
indefinite,  as  the  rules  and  regulations  were  not  specified, 
and  that  any  dispute  about  work  could  be  referred  to  arbi- 
tration. 
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The  appellant  was  convicted  and  sentenced  to  one  month's 
imprisonment  in  the  House  of  Correction. 

WlLLBTT 

The  questions  for  the  opinion  of  the  Court  are :  Whether,  v. 

under  the  circumstances  stated,  the  relation  of  master  and 
servant  did  subsist  between  the  respondents  and  the  appel- 
lant, and  whether  there  was  an  absenting  from  the  service 
within  the  meaning  of  the  Act;  whether  the  agreement 
was  vague  and  indefinite,  and  therefore  void;  whether  the 
dispute  ought  not  to  have  been  referred  to  arbitration,  and 
whether  the  conviction  was  correct  in  point  of  law* 

J.  E.  Davis  argued  for  the  respondents,  in  last  Trinity 
Term  (May  28). — First,  the  relation  of  master  and  servant 
existed  between  the  respondents  and  the  appellant.  The 
first  agreement  was  a  valid  contract  for  service,  and  capable 
of  being  enforced  under  the  4  Geo.  4,  c.  34,  s.  3 :  Regina 
v.  Welch  (a).  It  will  be  contended  that,  inasmuch  as  the 
appellant  worked  under  Robinson  and  Bowers,  the  relation 
of  master  and  servant  existed  between  him  and  them,  and 
not  between  him  and  the  respondents.  But  it  is  usual  for 
a  servant  of  this  description  to  work  under  a  foreman  or 
other  workmen.  It  is  true  that  the  appellant  received  his 
wages  from  Robinson  and  Bowers ;  but  tbey  were  merely 
the  hand  which  paid  the  wages  due  from  the  respondents. 
There  was  nothing  in  the  second  agreement  to  interfere 
with  the  relation  of  master  and  servant  which  existed  be- 
tween the  respondents  and  the  appellant.  Robinson  and 
Bowers  engaged  to  work  by  the  piece,  and  they  were  to 
receive  what  was  earned,  after  deducting  the  wages  of  the 
appellant  and  other  workmen.  The  effect  of  this  arrange- 
ment was  to  give  Robinson  and  Bowers  an  interest  on  the 
amount  of  work  done.  Suppose  they  had  left  or  been  dis- 
missed, and  the  appellant  and  other  workmen  had  sued  the 

(a)  2  £.  &  B.  357. 
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respondents  for  their  wages,  would  it  be  any  answer  to  say, 
"  We  made  an  arrangement  with  Robinson  and  Bowers,  by 
which  you  worked  under  them,  and  they  were  to  pay  you 
your  wages  out  of  the  money  which  they  earned"  ?  There 
was  clearly  an  absenting  from  service,  and  a  refusal  to  work. 
— Secondly,  the  first  agreement  is  not  vague  and  indefinite. 
(Scotland,  for  the  appellant,  abandoned  that  objection.) — 
Thirdly,  this  case  is  not  witbin  the  provision  for  referring 
disputes  to  arbitration.  That  clause  merely  relates  to  dis- 
putes as  to  the  prices  or  wages  to  be  paid  to  the  workmen ; 
and  in  that  case  the  agreement  expressly  provides  that  the 
workmen  shall  continue  to  perform  the  work  and  receive 
their  wages  at  the  rate  of  four  shillings  a  day,  until  the 
decision  of  the  arbitrator.  Here  the  appellant  refused  to 
do  the  work  which  he  contracted  to  perform.  If  the  re- 
spondents had  wrongfully  discharged  the  appellant  from 
their  service,  would  it  be  any  answer  to  an  action  against 
them  that  the  agreement  contained  a  stipulation  for  referring 
to  arbitration  disputes  about  wages  ? 

Scotland,  for  the  appellant. — The  conviction  is  bad. 
The  3rd  section  of  the  4  Geo.  4,  c.  34,  provides  for  two 
distinct  offences:  first,  where  a  person  shall  in  writing 
contract  to  serve,  and  shall  not  enter  into  his  service; 
secondly,  where,  having  entered  into  the  service,  he  shall 
absent  himself,  whether  the  contract  be  in  writing  or  not 
The  relation  of  master  and  servant  does  not  exist  between 
the  respondents  and  appellant,  consequently  there  is  no 
absenting  from  service,  within  the  meaning  of  that  Act 
The  written  contract  under  which  the  appellant  entered 
the  service  was  superseded  by  the  implied  contract  which 
arose  from  the  second  agreement,  by  which  the  appellant 
and  the  other  workmen  worked  under  Robinson  and 
Bowers,  who  paid  them  their  wages.    [Bramwell,  B. — Sup- 
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pose  Robinson  and  Bowers  failed  to  pay  the  appellant  his        i860, 
wages,  could  he  not  maintain  an  action  against  the  re-      v-— v-—* 

•  WlLLKTT 

spondents?]     The  contract  being  transferred,  no  action  v. 

would  lie;  for  the  appellant  was  no  longer  the  servant  of 
the  respondents,  but  of  Robinson  and  Bowers.  The  case 
finds  that  Robinson  gave  the  appellant  a  month's  notice  to 
leave,  but  afterwards  agreed  that  he  should  continue  to 
work.  [Channel!,  B. — The  case  does  not  state  affirmatively 
that  the  appellant  left  with  the  consent  of  Robinson  and 
Bowers,  nor  does  it  on  the  other  hand  negative  that  con- 
sent.] All  parties  acted  as  if  the  contract  was  between  the 
appellant  and  Robinson  and  Bowers.  Who  would  bear  the 
loss  if  the  appellant  did  not  work  ?  Not  the  respondents, 
bat  Robinson  and  Bowers.  It  is  immaterial  who,  in  fact, 
hires  the  servant;  the  employer  is  the  master  for  whose 
service  he  is  retained:  Rex  v.  Hoseason  (a).  Further,  the 
arbitration  clauses  apply,  and  the  respondents  having  re- 
fused to  refer  the  dispute  to  arbitration,  the  appellant 
committed  no  offence  by  leaving.  A  mere  absenting  is  not 
sufficient  to  constitute  an  offence  within  the  Act,  but  there 
must  be  an  absenting  without  lawful  excuse,  and  with  a  guilty 
intention :  Eider  v.  Wood  (b),  Ashmore  v.  Norton  (c).  The 
leaving  under  a  mistaken  notion  of  a  right  to  leave  is  no 
offence.  Here  the  appellant  believed  that  he  had  a  reason* 
able  excuse  for  leaving  the  respondents'  service. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — We  are  of  opinion  this  conviction  should 
be  affirmed. 

The  first  question  is,  did  the  relation  of  master  and 
servant  exist  between  the  respondents  and  appellant  ?  The 
facts  are  that  the  respondents  are  master  potters,  that  they 

(a)  14  East,  605.  (b)  29  L.  J.,  M.  C.  1. 

(c)  29  L.  J.,  M.  C.  IS. 
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hired  the  appellant  and  several  other  men  for  a  considera- 
ble period,  by  a  written  agreement,  at  the  wages  of  four 
shillings  a  day.     On  the  same  day  that  this  agreement  of 
hiring  was  made,  the  respondents  engaged  with  two  other 
men  in  writing  for  their  services,  and  undertook  that  they 
would  pay  them  one  shilling  for  every  dozen  score  put  into 
the  oven.    In  truth  this  meant  that  a  sum,  arrived  at  by 
taking  one  shilling  for  every  dozen  score  of  the  total  quan- 
tity put  into  the  oven,  was  to  be  given  to  these  latter  men, 
but  that  out  of  the  sum  so  given  to  them  they  were  to  pay 
the  other  men  their  daily  wages.     The  appellant  and  the 
other  men  who  signed  the  first  mentioned  agreement  were 
no  parties  to  this,  but  in  fact  they  were  paid  their  wages  by 
the  hands  of  the  two  men  named  in  the  second  agreement. 
It  was  said  this  established  the  relation  of  master  and  ser- 
vant between  the  men  in  the  second  and  those  in  the  first 
agreement,  and  destroyed  it  between  the  respondents  and 
the  appellant     But  this  is  not  so.     It  is  to  suppose  that 
the  appellant  and  the  respondents  entered  into  an  agree- 
ment for  no  purpose  but  at  once  to  cast  it  aside.     The 
matter  is  very  intelligible.    The  appellant  desires  to  have, 
and  the  respondents  desire  to  pay,  fixed  daily  wages  for  the 
appellant's  labour.     But  the  respondents  desire  to  have 
that  benefit  which  is  got  from  careful  supervision  and  the 
partial  application  of  the  principle  of  piece  work.     They 
therefore  hire  the  appellant  at  daily  wages,  and  they  agree 
with  the  two  men  in  the  second  agreement  that  the  appel- 
lant shall  work  under  them  as  under  a  foreman,  and  that 
they  the  foremen  shall  be  paid  thus: — An  account  shall  be 
taken,  at  one  shilling  for  every  dozen  score,  of  all  articles 
put  in  the  oven ;  that  so  much  of  that  sum  as  exceeds  the 
wages  of  the  men  employed,  shall  be  paid  to  them,  the 
foremen,  to  keep  for  their  own  benefit ;  and  that  for  the 
convenience  of  all  parties  the  residue  of  that  sum  shall  be 
given  to  them,  for  them  to  be  the  hands  who  pay  the  men. 
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Br  the  deed 
of  settlement 
of  a  Joint 
Stock  Com- 
pany, it  was 
provided  that 
the  capital  of 
the  Company 
should  be 
100,000/.  in 
1000  shares  of 
100*  each,  and 
that  it  should 
be  competent 
for  any  general 
meeting  of 
the  Company 
to  create 
additional 
•hares  of  100f. 
each.    The 
Company, 
at  a  general 


The  Hull  Flax  and  Cotton  Mill  Company  v. 

Wellesley. 

Declaration.— The  Hull  fux  and  Cotton  mui 

Company,  being  a  company  duly  registered  according  to  the 
Joint  Stock  Companies  Acts,  1856,  1857,  by  &c,  their 
attorney,  sue  for  money  payable  by  the  defendant,  for  calls 
made  by  the  direction  of  the  said  Company,  according  to 
the  provisions  of  the  deed  of  settlement  of  the  said  Com- 
pany, upon  shares  in  the  Company,  being  part  of  the 
capital  stock  of  the  said  Company,  whereof  the  defendant 
was  the  proprietor  and  holder ;  the  defendant  on  becoming 
a  shareholder  in  the  said  Company,  having  executed  the 
said  deed  of  settlement  of  the  said  Company,  and  having 
thereby,  before  the  said  Company  was  registered,  covenanted 
with  certain  trustees  on  behalf  of  the  said  Company,  to  pay 
such  calls  when  made  upon  him,  and  all  conditions  precedent 
to  the  validity  of  the  said  calls  and  to  the  liability  of  the 
defendant  as  a  shareholder  in  the  said  Company,  to  pay  the 
amount  of  the  said  calls,  having  been  duly  performed. — And 
for  calls  made  by  the  liquidators  of  the  said  Company  upon 
the  defendant  as  a  shareholder  and  contributory  of  the  said 
Company,  the  said  Company  having  been  duly  registered 
under  the  Joint  Stock  Companies  Acts,  1856,  1857,  and 
having  in  general  meetings  passed  and  confirmed  a  special 


that  the  Com  poor  be  womsd  op  nnder  the  Jomt  Stock  Companies  Acts*  lSo*\  1357.  and  the 
defendant  w  sned  fer  calls  nude  b  y  the  director*  and  the  licsi'liscrs  of  she  Companr. — 
HeuL  that  the  defendant  w  eseocred  s*?m  decj-!^  tin:  the  o*V.  shares  vere  rahd  shares, 

A  Joint  Stock  Companj.  tbroMti  in  IS37.  and  which  had  obtained  an  Act  enabling  the 
Companr  to  sue  and  be  taed  in  the  nam*  of*  one  off  the  members  a*  a  nominal  p2aintx£  was 
a^ervards  registered  and  incorporated,  rorsnant  to  the  Jota:  Stock  Conxpanie*  Acts*  l£5tit 
ISK*. — ££•&£.  that  the  incenxrated  Ccaxranr  ovoid  *ne  :?r  oalis  nude  br  the  directors  before 
toe  Lttcorporac  on  or  the  Companr. 

After  an  order  for  the  rolnn^irr  win<  I:na:-np  of  a  Joint  Stock  Com  ran r.  the  !iqa£da£ors 
appv*nt*d  nnder  the  Joint  Stock  C  mramc*  A.-fck  tN>\  lSf*7.  mar  make  calls  withoot  enrxng 
the  oocices  prescribed  br  to*  prttri&wos  c£  the  deed  of  settltfintfjit  or  Acts*  &r  calls  made  bj 
tbe  dtrtcttxa, 
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resolution  requiring  the  Company  to  be  wound  up  volun-        I860. 

tarily  according  to  the  said  Acts,  and  having  appointed 

liquidators ;  and  all  conditions  precedent  as  to  the  validity 

of  the  said  calls  and  to  the  liability  of  the  defendant,  as  a    Wilixslmy. 

shareholder  and  contributory,  to  pay  the  amount  of  the  said 

calls,  having  been  performed  according  to  the  provisions  of 

the  said  Acts  of  Parliament,  &c. 

Pleas,  to  the  first  count — First:  Never  indebted. — 
Secondly,  that  the  defendant  was  not  a  holder  or  pro- 
prietor of  the  shares. — Thirdly,  that  the  calls  were  not  made 
by  the  directors,  in  accordance  with  the  provisions  of  the 
deed  of  settlement. — Fourthly,  that  the  calk  were  made 
before  the  Company  was  registered  according  to  the  Joint 
Stock  Companies  Acts,  1856, 1857,  and  whilst  the  Company 
was  an  unincorporated  Company. 

To  the  second  count. — Fifthly,  that  the  defendant  was 
not  a  shareholder  or  contributory  of  the  Company. — Sixthly, 
that  the  Company  was  not  duly  registered  under  the  Joint 
Stock  Companies  Acts,  1856, 1857. — Seventhly,  that  special 
resolutions,  requiring  the  Company  to  be  wound  up  volun- 
tarily, were  not  passed,  and  confirmed  in  accordance  with 
the  provisions  of  the  Acts. — Eighthly,  that  liquidators  were 
not  duly  appointed. — Ninthly,  that  the  calls  were  not  made 
by  the  liquidators  upon  the  defendant,  according  to  the 
provisions  of  the  Acts. 

The  defendant  also  demurred  to  the  first  count.  The 
plaintiffs  took  issue  on  all  the  pleas  except  the  fourth,  and 
demurred  to  that  plea.     The  defendant  joined  in  demurrer. 

The  cause  came  on  to  be  tried  before  Pollock,  C.  B.,  when 
a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special 
case,  in  substance  as  follows : — 

The  plaintiffs  were  a  Company,  originally  constituted 
under  a  deed  of  settlement  dated  the  5th  of  April,  1837. 

By  this  indenture,  which  recited  that  the  parties  thereto 
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1860.        had  agreed  to  form  a  Company  for  the  purpose  of  purchas- 

Holl  Flax    *n^'  *mP°rt*n&  &c-»  ^ax  an^  cotton,  and  had  agreed  to  rais* 

Company      amongst  themselves  a  capital  of  100,0002. ,  to  establish  and 

Welleslby.    carry  on  the  business,  each  of  the  parties  covenanted  with 

P.  and  H.  in  manner  expressed  in  clauses  numbered  from 

1  to  107. 

"4.  That  the  capital  of  the  Company  shall  be  100,000/., 
divided  into  1000  shares  of  100/.  sterling,  &c,  and  each  of 
the  shares  shall  be  distinguished  by  a  number,  beginning 
with  number  1." 

u  14.  That  every  proprietor  of  shares  in  the  Company 
shall  pay  so  much  of  the  amount  by  him  respectively  subscribed 
for  as  hath  not  already  been  paid  by  him,  by  such  instalments 
and  at  such  times  as  the  Board  of  directors  shall  call  for  the 
same,  &c.  And  notice  in  writing  of  such  call  shall  be  given 
•  to  every  proprietor  at  least  thirty  days  previously  to  the  day 
on  which  the  same  is  to  be  paid,"  &c. 

"20.  That  no  proprietor,  &c,  shall  be  allowed  to  transfer 
any  share  or  shares  without  the  approbation  of  the  Board  of 
directors,"  &c. 

21.  Directors  to  regulate  the  form  of  transfer. 

"  22.  That  every  transfer  shall  carry  with  it  the  profits 
and  interest  &c,  in  respect  of  the  shares  transferred,"  &c. 

"  30.  That  every  person  approved  as  a  proprietor  or 
transferee  of  shares  shall  "  execute  these  presents  or  some 
deed  of  accession,"  &c. 

"31.  That  a  purchaser  of  shares  shall  not,  as  to  all  profits, 
privileges,  &c,  be  considered  the  proprietor  until  he  shall 
have  executed  or  otherwise  acceded  to  these  presents." 

"  85.  That  it  shall  be  competent  for  any  general  meeting 
of  the  Company,  &c,  to  increase  the  capital  of  the  Com- 
pany, and  to  raise  such  increased  capital  by  creating  an 
additional  number  of  shares,  of  100/.  each,  and  to  cause 
such  additional  shares  to  be  sold  at  such  prices  as  the  Board 
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1860.       proprietors,  stating  in  their  notices  the  object  of  the  meet- 
j.v,-"vrr'      ing,  and  lay  a  statement  of  the  affairs  of  the  Company 
Company     before  such  meeting.     And  it  shall  be  lawful  for  any  one  or 
Welleslet.   more  of  the  proprietors  at  such  meeting  to  require  the  dis- 
solution of  the  Company,  and  the  same^  shall  be  accord- 
ingly dissolved  forthwith,  and  the  affairs  thereof  wound  up 
in  manner  hereinafter  mentioned,  unless  three-fourths  of 
the  proprietors,  &c,  shall  be  desirous  of  carrying  on  the 
Company,  which  they  shall  be  at  liberty  to  do  upon  pur- 
chasing the  shares  of  the  party  or  parties  desirous  of  with- 
drawing from  the  Company,  &c:  provided  that  nothing 
herein  contained  shall  extend  to  release  such  retiring  pro- 
prietors from  bearing  their  proportion  of  the  losses  of  the 
Company  up  to  the  day  of  such  special  general  meeting. 

"  99.  That  in  case  such  loss  should  not  be  incurred,  an 
absolute  and  entire  dissolution  of  the  Company  and  de- 
termination of  the  partnership  may  take  place  on  the  terms, 
and  on  no  other  terms  (that  is  to  say),  by  and  with  the 
consent  and  approbation  of  three  fourth  parts,  at  least,  in 
number  and  value,  of  the  votes  of  the  proprietors  present, 
and  voting  at  two  successive  special  general  meetings." 

"  107.  The  proprietors  to  keep  and  perform  the  covenants, 
articles,  &c,  of  the  deed:  and  the  damages  and  costs 
recovered  under  the  covenant  shall  be  pud  over  to  the 
directors  for  the  time  being,  to  be  applied  by  them  as  part 
of  the  assets  of  the  Company." 

In  184 1,  the  Company  obtained  an  Act,  4  &  5  Vict.  c.  xcv., 
"  An  Act  for  regulating  proceedings  against  the  Hull  Flax 
and  Cotton  Mill  Company "  (a).     At  the  annual  general 

(a)  The  material  parts  of  this  it  is  expedient  that  the  Company 

Act  are   as  follows : — Whereas  should  be  rendered  capable  of 

44  difficulties  have  arisen  and  may  suing  and  being  sued  in  the  name 

hereafter  arise  in  legal  proceed-  of  one  individual  as  a  nominal 

ings  by  or  against  the  Company,  party  to  such  legal  proceedings  :** 

since  by  law  all  the  members  for  Be  it  enacted,  that  u  in  all  actions, 

the  time  being  must  be  named  in  suits  and  other  legal  proceedings 

such  proceedings :  And  whereas  other  than  proceedings  of  a  cri* 
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proprietor  desirous  of  transferring  his  shares  with  the  name 
of  the  intended  transferee,  and  the  price,  and  signed  by 
the  transferor.  The  notice  was  brought  before  a  board  of 
directors,  and,  if  approved,  signed  by  the  chairman.  The 
proposed  new  proprietor,  if  he  had  not  already  executed 
the  deed  of  settlement,  was  then  usually  required  to  do  so, 
as  proprietor  of  the  shares  intended  to  be  transferred  to 
him.  The  new  proprietor  was  then  entered  in  the  register 
of  shareholders.  After  the  deed  had  once  been  executed, 
no  acceptance  in  writing  was  required  of  any  fresh  shares 
transferred  to  a  proprietor. 

On  the  22nd  of  February,  P.  Haydon  gave  notice  to  the 
board  of  his  wish  to  transfer  one  share  of  1002.,  and  three 
half  shares  of  501  each,  to  the  defendant.  The  transfer 
was  assented  to  by  the  chairman,  and  shortly  afterwards 
the  defendant  executed  the  deed  of  settlement  of  the  Com- 
pany as  the  proprietor  of  the  above  four  shares.  He  was 
then  entered  as  the  proprietor  of  these  four  shares  in  the 
register  of  the  Company. 

The  following  is  a  copy  of  the  heading  of  the  schedule 
to  the  deed  which  is  executed  by  new  proprietors  of  the 
Company,  and  the  entry  made  therein  when  the  defendant 
executed  the  said  deed : — 


Christian  and 
8urname. 

Place  of  Abode 

And 

Profession. 

Number  of  Shares 
Subscribed  for. 

Certificate 
Not. 

Capital 
Subscribed. 

Seals. 

Witnesses. 

W.H.C.Welle8ley, 

HulL 

Four. 

250 

(L.8.) 

William 
Hartliffc 

The  defendant  afterwards  purchased  three  whole  shares 
of  J.  A.,  and  was  entered  in  the  share  register  of  the  Com* 
pany  in  respect  thereof. 

In  November,  1850,  the  directors  caused  a  memorial  of 
the  name,  residence,  and  description  of  the  defendant,  as  a 
person  admitted  to  be  a  shareholder,  to  be  enrolled  in 
Chancery. 
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Subsequently  to   the  defendant  being  registered  as  a        1860. 

shareholder,  dividends  were  declared :  viz.,  in  September,    HV-^T/ 

1850;  March,  1851;  August,  1851;  August,  1852;  Feb-      Compahy 

__  __  ^* 

ruary,  1852;  February,  1853;  February,  1854,  and  March,    Wellesubt. 

1855.     These  dividends  were  either  paid  to  the  defendant's 

agent,  or  applied  in  part  payment  of  calls. 

In  June,  1851,  the  directors  made  a  call  of  5/.  per  share 
on  the  half  shares,  payable  on  the  21st  of  July,  1851.  The 
sum  of  15/.,  payable  on  the  defendant's  three  half  shares, 
was  deducted  from  the  dividends  on  his  shares,  and  in 
that  way  paid  to  the  Company. 

On  the  27th  of  May,  1856,  the  directors  made  a  call  of 
5L  a  share  upon  each  of  the  half  shares,  payable  on  the 
2nd  of  July  then  next,  and  notice  thereof  was  sent  by  post 
to  the  defendant,  but  it  never  in  fact  reached  him.  The 
defendant  never  paid  this  call  of  15£ 

On  the  6th  of  July,  1857,  another  call  of  51  a  share  on 
the  half  shares  was  made,  which  is  still  unpaid. 

On  the  passing  of  the  7  &  8  Vict.  c.  110,  the  Company 
was  registered  under  the  58th  section.  In  August,  1857, 
the  Company  was  registered  under  the  Joint  Stock  Com- 
panies Acts,  1856,  1857. 

At  the  end  of  the  month  of  August,  it  was  ascertained 
that  more  than  one-fourth,  and  in  fact  the  whole,  of  the 
capital  of  the  Company,  had  been  lost;  that  there  was  no 
guarantee  fund,  and  that  the  Company  was  largely  in- 
debted. And  at  a  meeting  of  the  directors  held  on  the 
15th  of  September,  1857,  the  following  resolutions  were 
unanimously  passed  and  entered  in  the  minute  book  of  the 
board  of  directors :  — 

"  That  a  special  general  meeting  of  the  Company  be 
held  on  Thursday,  the  1st  of  October,  for  the  purpose  of 
considering  the  propriety  of  dissolving  the  Company,  and 
the  voluntary  winding  up  of  its  affairs,  under  the  provisions 
of  the  Joint  Stock  Companies  Acts,  1856  and  1857;  and 
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Hull  Flax 
CoMPAsr 


I860.  if  a  resolution  to  that  effect  be  passed,  to  appoint  a  liqui- 
dator," &c. 

In  pursuance  of  notices  forwarded  to  the  proprietors,  the 
Wkllbslkt.  meeting  was  held,  and  the  necessary  number  of  proprietors 
being  present,  resolutions  were  passed  :— 

"  That  the  Company  be  dissolved,  subject  to  the  provisions 
of  the  Joint  Stock  Companies  Acts,  1856  and  1857,  and  be 
wound  up  voluntarily  under  the  provisions  of  the  same  Acts.* 

"  That  W.  E.  and  J.  C.  be  appointed  liquidators  under 
the  said  Acts  to  wind  up  the  Company." 

These  resolutions  were  advertised  in  the  London  Gazette 
of  the  6th  of  October,  1857,  and  were  confirmed  at  a 
special  general  meeting  held  on  the  3rd  of  November,  1857. 
The  liquidators  made  calls  of  25L  on  each  of  the  whole 
shares,  and  two  calls  of  12£ 10*.  and  5/.  respectively  on  each 
of  the  half  shares. 

The  sums  called  for  by  the  liquidators  were  deemed  by 
them  to  be  necessary,  and  were  in  fact  necessary,  to  satisfy 
the  debts  of  the  Company. 

The  question  for  the  opinion  of  the  Court  is, — Are  the 
plaintiffs  entitled  to  recover  from  the  defendant  30£,  being 
the  amount  of  two  calls  made  by  the  directors  of  the  Com- 
pany upon  the  defendant,  and  1522.  10*.,  being  the  amount 
of  calls  made  by  the  liquidators?  The  Court  to  be  at 
liberty  to  draw  any  inferences  of  fact  (a). 


Mellish  argued  for  the  plaintiffs,  in  last  Easter  Term 


(a)  The  defendant's  points  for 
argument  on  the  demurrer  and 
special  case  were  as  follows: — 
That  the  Company  had  no  power 
to  create  half  shares.  As  to  the 
first  count: — That  no  debt  was 
ever  due  to  the  Company;  that 
no  action  is  maintainable  by  the 
Company  for  calls.  That  tho 
action  should  have  been  brought 


in  the  name  of  the  trustees  men- 
tioned in  the  Company's  deed  of 
settlement,  upon  the  covenant  con- 
tained in  that  deed.  As  to  the 
second  count: — That  the  Com* 
pany  was  not  subject  to  be  wound 
up  under  the  winding-up  statutes. 
That  no  sufficient  notice  of  the 
calls  in  the  second  count  men- 
tioned  was  given. . 
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1860.       shareholders.     Whatever  may  have  been  the  terms  upon 
-j^-^^      which  new  partners  were  originally  to  be  taken  in,  it  was 

Comply      competent  to  the  parties,  at  any  time,  to  enter  into  fresh 

••  _ 

Wblleslet.  arrangements  on  that  head.  The  Company,  having  ad- 
mitted the  defendant  to  execute  the  deed  in  respect  of  the 
half  shares,  and  the  defendant  having  done  so,  both  parties 
are  estopped.  The  Company  cannot  now  deny  that  the  de- 
fendant is  a  shareholder  in  respect  of  these  shares ;  nor  can 
the  defendant  set  up  that  he  is  not  the  proprietor  of  those 
shares,  and  liable  to  pay  calls  upon  them.  The  case  is  analo- 
gous to  The  Sheffield,  Ashton-under-Lyne  and  Manchester 
Railway  Company  v.  Woodcock  (a),  where  it  was  held  that  a 
defendant,  by  his  conduct,  was  estopped  from  denying  the 
validity  of  a  transfer.  The  85th  clause  contains  a  proviso 
that  no  act  shall  be  done  which  shall  release  any  proprietor 
for  the  time  being  from  liability  to  pay  and  satisfy  the  entire 
sum  of  1002.  in  respect  of  every  share,  nor  which  shall  affect 
or  infringe  upon  the  rateable  or  proportionable  division  of 
the  profits,  and  liability  to  the  losses  of  the  Company 
between  the  proprietors.  If  the  proprietors  of  half  shares 
were  to  have  the  same  rights  as  the  proprietors  of  whole 
shares,  this  proviso  might  apply.  But  the  meaning  of  the 
resolution  creating  the  half  shares  is,  that  a  person  most 
hold  two  half  shares  in  order  to  be  entitled  to  the  privileges 
of  the  holder  of  a  share. 

Secondly,  as  to  the  suggestion  that  the  Company  have  no 
right  to  sue  for  calls  made  by  the  directors  before  the  incor- 
poration of  the  Company  under  the  Joint  Stock  Companies 
Acts,  1856, 1857.— In  Wills  v.  Sutherland {b)  it  was  held  that 
an  Act  empowering  a  Company  to  sue  and  be  sued  in  the  name 
of  a  public  officer  in  all  actions  to  be  thereafter  "  instituted 
by  or  on  behalf  of  the  Company,"  authorized  the  secretary 
to  sue  on  a  covenant  with  trustees  for  the  Company.  At 
the  time  of  the  incorporation  of  this  Company,  the  right  of 
(a)  7  M.  *  W.  574.  (*)  4  Exch.  211. 
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action  was  vested  in  the  manager  on  behalf  of  the  Com-       1860. 
pany,  and  the  question  is,  what  was  the  effect  of  the  incor-     o^-^^ 
poration?     It  is  submitted  that  the  19  &  20  Vict  c.  47,      Company 
and  the  20  &  21  Vict  c.  14,  rendered  it  obligatory  on  this    Wbluslxt. 
Company  to  register.     [Wilde,  B. — However  that  may  be, 
they  were  in  fact  registered,  and  the  question  is,  what  was 
the  effect  of  registration?]     By  the  111th  section  of  the 
19  &  20  Vict  c.  47,  previously  to  the  registration  of  any 
existing  Company,  there  shall  be  delivered  to  the  registrar, 
in  case  of  such  a  Company  as  the  present,  a  list  of  share- 
holders, and  also  a  copy  of  the  act  of  parliament,  deed  of 
settlement,  or  other  instrument  constituting  or  regulating 
the  Company.     By  section  112  the  list  of  shareholders,  and 
other  particulars,  are  to  be  verified ;  and,  by  section  33  of 
the  20  &  21  Vict.  c.  14  (which  repeals  the  113th  section  of 
the  former  Act),  on  compliance  with  these  requisitions  the 
registrar  is  to  certify  that  the  Company  is  incorporated  under 
the  Joint  Stock  Companies  Acts,  1856, 1857;  and  thereupon 
such  Company  shall  be  incorporated;  "and  all  the  provisions 
of  the  Joint  Stock  Companies  Acts,  1856, 1857,  shall  apply 
to  such  Company,  in  the  same  manner  in  all  respects  as  if  it 
had  been  originally  incorporated  under  such  Acts,  subject 
to  the  reservation  in  favour  of  creditors  contained  in  the 
principal  Act,"  &c.     By  section  115  of  the  19  &  20  Vict 
c.  47,  the  date  of  the  certificate  is  to  be  deemed  the  date  at 
which  the  Company  is  incorporated.     By  section  116  the 
registration  is  not  to  prejudice  any  right  which,  previously 
to  such  registration,  had  accrued  against  any  person  then 
being  a  member  of  the  Company.     The  effect  of  the  incor- 
poration is  to  vest  in  the  incorporated  Company  everything 
which  belonged  to  the  old  Company,  and,  amongst  other 
things,  their  choses  in  action.     By  the  22nd  section  of  the 
19  &  20  Vict  c.  47,  the  amount  of  calls  for  the  time  being 
unpaid  on  any  share  shall  be  deemed  a  debt  due  from  the 
holder  of  such  share  to  the  Copnpany.  [Martin,  B.  —Whilst 
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I860. 

Hull  Flax 

Compact 

v. 

WlLLBtLIT. 


(he  Company  were  unincorporated,  it  was  necessary  that  a 
public  officer  should  sue  ;  but  the  essence  of  incorporation 
is  that  they  can  sue  for  themselves.] 

Thirdly,  as  to  the  point  that  the  liquidators  had  no  right 
to  make  calls.  The  98th  clause  of  the  deed  provides  for 
the  winding  up  of  the  Company  when  one-fourth  of  the 
capital  is  lost  The  102nd  section  of  the  19  &  20  Vict  c.  47, 
enacts,  that  "a  Company  may  be  wound  up  voluntarily," 
whenever  the  "event,  if  any,  occurs  upon  the  occurrence  of 
which  it  is  provided  by  the  articles  of  association  that  the 
Company  is  to  be  dissolved."  And,  thereupon,  "its  corpo- 
rate state  and  all  its  corporate  powers  shall,  notwithstanding 
any  provision  to  the  contrary  in  its  articles  of  association, 
continue  until  the  affairs  of  the  Company  are  wound  up." 
By  section  104 ;  the  property  of  the  Company  is  to  be 
applied  in  satisfaction  of  its  liabilities ;  and  the  liquidators 
may  call  on  all  or  any  of  the  contributories  to  the  extent  of 
their  liability  to  pay  all  or  any  sums  they  may  deem  neces- 
sary to  satisfy  the  debts  of  the  Company,  &c. 

Fourthly,  as  to  the  objection  that  the  notice  of  the  calk 
made  by  the  liquidators  was  insufficient  There  is  nothing 
in  the  19  &  20  Vict.  c.  47,  which  requires  any  particular 
notice  to  be  given  of  a  call  made  by  liquidators.  The 
provisions  relating  to  calls  by  the  directors  in  collecting 
the  capital  have  no  reference  to  calls  made  by  the  liquidators 
for  the  purpose  of  paying  the  debts  of  the  Company.  The 
provisions  for  winding-up  the  Company  are  a  substitute  for 
proceedings  by  creditors,  and  it  is  reasonable  that  share- 
holders, who  are  protected  from  executions  by  individuals, 
should  be  made  liable  to  pay  the  calls  at  once  and  without 
notice,  as  in  case  of  a  debt  due  to  a  creditor.  When 
calls  are  made  by  the  Court  of  Chancery,  under  the 
82nd  section,  there  is  simply  an  order  that  the  parties  in 
a  certain  list  shall  pay  the  calls  at  a  certain  time.  The 
words  giving  power  to  the  liquidators  to  make  calk  in  case 
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of  a  voluntary  winding-up  contemplates  the  making  of  calls 
in  the  same  way.     Table  B.  is  merely  a  sketch  of  what  it  is    „ 

J  J  Hull  Yxj^x 

supposed  the  articles  of  association  may  be,  and  (2)  does      Company 
not  affect  the  question. — He  also  referred  to  the  1 9th  sec-    Yellmlxy. 
tion  of  the  19  &  20  Vict.  c.  47,  and  the  13th  section  of  the 
20&21  Victc.  14. 

Lush  (with  whom  was  Raymond)  argued  for  the  defend- 
ant (May  3). — The  main  question  with  regard  to  the  first 
count  is,  whether  half  shares  could  be  legally  created.     It  is 
submitted  that  the  creation  of  such  shares  is  not  warranted 
by  the  deed  of  settlement,  and  that  nothing  has  taken  place 
which  has  the  effect  of  giving  validity  to  them.     By  the 
4th  and  the  85th  clauses  of  that  deed  it  appears  that  the 
parties  thereto  agreed  to  admit  as  partners,  persons  who 
might  hold  that  amount  of  capital.     The  forms  of  voting  at 
general  meetings  are  wholly  inapplicable  to  persons  who  are 
the  holders  of  half  shares.    A  person  having  less  than  a 
share,  does  not  covenant  for  the  payment  of  calls.    The 
covenant  (clause  14)  is  by  the  proprietors  of  shares.     The 
provisions  with  respect  to  the  transfer,  in  consequence  of 
death  or  otherwise,  all  relate  to  shares.     It  was  never  con* 
templated  that  any  one  holding  a  less  interest  than  a  share 
should  be  a  partner  in  the  concern ;  for  there  is  no  such  share 
or  interest  as  a  half  share  in  the  partnership  capital.    This 
is  a  matter  relating  to  the  constitution  of  the  Company 
which  could  not  be  altered  without  the  assent  of  every 
individual  shareholder.     Even  with  the  assent  of  all  the 
shareholders,  the  provisions  of  the  deed  of  settlement  in  this 
respect  could  not  be  varied,  except  by  a  new  deed.     Not- 
withstanding all  that  took  place,  it  is  still  competent  for 
any  individual  shareholder  to  say, "  there  are  no  half  shares." 
The  defendant,  therefore,  has  no  legal  title  to  a  distribution  of 
proBts,  on  the  footing  that  these  half  shares  were  well  created. 

VOL.  VI.— N.  8.  I  SXCH. 


52  EXCHEQUER  BEPOBIS. 

I860.       There  is  no  estoppel,  for  the  defendant  bought  these  shares 

HullFlax    *n  l^e  mar^et  a^er  *key  were  create&     No  doubt  it  is 
Compaht      enough,  for  the  purpose  of  calling  a  meeting,  if  notice  is 

Wkllsslit.  sent  to  the  registered  address  of  each  shareholder ;  but  the 
case  does  not  shew  what  number  attended,  and  it  is  con- 
sistent with  every  statement  in  it  that  one-third  of  the 
shareholders  never  consented  to  the  creation  of  these  half 
shares,  and  that  the  resolution  was  carried  bj  a  bare 
majority.  [Bramwell,  B.  —  Have  not  the  directors  the 
option  of  regarding  these  shares  as  valid?]  They  can- 
not validate  them  as  against  third  parties  without  their 
consent  The  shares  were  invalid  at  their  original  creation 
in  1845;  the  defendant  purchased  in  1850,  so  that  he  can- 
not be  affected  by  what  previously  took  place.  [Wilde,  B. 
— How  can  a  person  who  has  purchased  the  shares  say  thai 
they  are  invalid  ?]  The  defendant  is  not  the  holder  of  the 
shares,  for  in  law  they  do  not  exist.  The  Company  would 
have  had  no  power  to  increase  the  capital  by  creating  addi- 
tional 100£  shares  except  for  provision  in  the  85th  clause. 
[FUIocky  C.  B.—  Ought  not  the  defendant  to  have  repu- 
diated the  shares  when  he  found  that  the  Company  had  no 
power  to  create  them  ?]  He  was  not  bound  to  do  so,  for 
the  shares  are  mere  nullities. — As  to  the  third  point,  the 
liquidators  have  no  power  to  wind  up  the  Company  in  the 
manner  they  have  done.  The  98th  and  99th  clauses  pro- 
vide for  the  winding-up  of  the  Company;  and  by  the  33rd 
section  of  the  20  &  21  Vict,  c  14,  those  provisions  are  to 
be  deemed  the  regulations  of  the  Company,  in  the  same 
manner  as  if  they  were  contained  in  a  registered  memo- 
randum of  association  and  articles  of  association.  There- 
fore the  winding-up  must  be  under  the  deed  and  not  under 
the  Act,  and  the  clauses  in  the  deed  do  not  authorise  this 
proceeding.— On  this  point  he  also  referred  to  the  19  &  20 
Vict,  c  47,  ss.  9, 19, 22,  and  clause  14  of  the  deed  of  settle- 
ment    He  abandoned  the  second  point 


TRINITY  VACATION,    24    VICT.  53 

Mcltish,  in  reply. — The  defendant  having  executed  the        I860, 
deed  and  kept  the  shares,  is  estopped  from  saying  that  he    HV-*V3T/ 
is  not  a  shareholder.     [Martin,  B. — Suppose  the  trustees      Compact 
had   sued  him  on   his  covenant   to  pay  the  calls,  what    Wjiisaunv 
could  he  have  pleaded  ?]   Only  non  est  factum.    [Martin, 
B. — Both  parties  having  acted  upon   the  faith  of  these 
shares  being  valid,  they  are  equally  precluded  from  dis- 
puting that  fact.     Bramwett,  B. — Suppose  a  partnership 
deed  provided  that  no  contract  made  by  the  partners  should 
be  valid  unless  in  writing,  and  one  of  the  partners  made  a 
parol  contract  which  was  acted  upon,  would  it  not  be  bind- 
ing?]    All  parties  would  be  estopped  from  disputing  its 
validity.    The  defendant  is  a  shareholder  within  the  defini- 
tion of  the  19th  section  of  the  19  &  20  Vict.  c.  47.— He 
also  referred  to  the  61st  section  of  that  Act 

Cur.  adv.  vulL 

Martin,  B.,  now  said. — This  was  an  action  brought  by 
the  official  liquidators  in  the  name  of  the  Company  for  the 
purpose  of  compelling  the  payment  of  certain  calls;  and 
the  objection  was,  that,  as  by  the  constitution  of  the  Com- 
pany, which  was  originally  a  Joint  Stock  Company,  formed 
under  a  deed,  the  only  power  to  create  new  shares  was  to 
create  shares  of  100/.,  although  at  the  general  meeting  of 
the  Company,  duly  convened,  new  shares  of  50/.  were 
created,  such  sfapres  were  void :  that  although  the  defend- 
ant had  executed  a  deed  whereby  he  bound  himself  to  take 
these  shares  and  pay  the  calls  made  upon  them,  yet,  the 
shares  not  being  created  in  conformity  with  the  power  in 
the  deed,  the  defendant  was  not  bound  to  pay  the  calls  made 
by  the  Company,  and  was  also  under  no  obligation  to  pay 
the  calls  made  by  the  official  liquidators  for  the  purpose  of 
winding-up  the  affairs  of  this  Company. 

The  question  was  ably  argued  on  both  sides,  but  we  are 

i  2 
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1860.        °f  opinion  that  the  argument  on  behalf  of  the  plaintiffs  most 
„VTT"'      prevail     Whether  we  consider  the  case  with  reference  to 

Hull  Flax     * 

Compaky  the  calls  made  by  the  official  liquidators  in  pursuance  of 
Wkllxslbt.  the  Act  for  winding-up  such  bodies  as  this,  or  to  the  calls 
made  by  the  Company  under  the  powers  in  their  deed,  the 
defendant,  who  executed  a  deed,  whereby  he  expressly 
bound  himself  to  pay  calls  on  these  shares,  is  estopped  from 
setting  up  this  answer,  and  is  bound  by  his  own  contract  to 
admit  that  the  shares  are  good  and  valid,  more  especially 
as  for  a  number  of  years  he  had  derived  a  beneBt  from  them. 
Our  judgment  is  therefore  for  the  plaintiffs. 

The  demurrer  involved  the  same  question  as  the  special 
case.  It  was  said  there  was  a  difference  between  one  class 
of  calls  and  another,  and  possibly  it  may  be  so;  but,  never- 
theless, as  our  judgment  is  for  the  plaintiffs  upon  the  entire 
case,  it  is  useless  to  go  into  that  question. 

Judgment  for  the  plaintiffs. 


June  22. 


In  an  action 
for  wilful 
negligence, 
the  jury  may 
take  into 
consideration 
the  motives 
of  the  defend- 
ant, and  if  the 
negligence  is 
accompanied 
with  a  con- 
tempt of  the 
plaintiffs 
rights  and 
convenience, 
the  jury  may 
are  exemplary 
damages. 


Emblen  p.  Myers. 

X  HE  declaration  stated  that  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievances,  &c,  was  possessed 
of  certain  land,  and  a  certain  stable  and  loft^in  the  city  of 
London,  and  then  occupied  the  same,  and  used  it  for  the 
purposes  of  his  trade,  to  wit,  of  a  coal  and  coke  dealer ; 
and  the  defendant,  to  wit,  on  &c,  and  on  divers  other  days 
&c,  before  the  commencement  of  this  suit,  wrongfully  and 
injuriously  pulled  down  a  certain  other  building  in  the 
city  aforesaid,  next  adjoining  the  said  land,  stable,  and  loft 
of  the  plaintiff,  in  so  negligent  and  improper  a  manner,  and 
with  such  a  want  of  proper  and  due  care  and  skill  in  that 
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behalf,  that  by  reason  thereof  a  piece  of  timber  fell  upon        i860. 

the  said  stable  and  loft  of  the  plaintiff,  and  upon  a  truck       ^T"*" — ' 

r  r  Emblen 

and  cart  of  the  plaintiff,  then  standing  upon  the  said  land,  ». 

.  Myers. 

and  used  by  the  plaintiff  in  his  said  trade,  whereby  the 
said  stable  and  loft  were  greatly  injured,  and  the  gates  of 
the  said  stable  and  loft  were  broken  and  destroyed,  and  the 
roof  thereof  stripped  therefrom,  and  divers  goods  and 
harness  of  the  plaintiff  therein,  exposed,  damaged,  and 
destroyed,  and  the  said  truck  and  cart  of  the  plaintiff 
were  broken  and  spoiled,  and  rendered  unfit  for  use  in  his 
said  trade,  and  by  reason  of  the  aforesaid  negligence, 
carelessness,  and  unskilfolness  of  the  defendant,  a  part  of 
the  said  building  so  pulled  down  also  fell  upon  a  certain 
horse  of  the  plaintiff,  then  upon  the  said  land,  and  used  by 
the  plaintiff  in  his  said  trade,  whereby  the  said  horse  was 
severely  injured,  and  has  been,  and  now  is,  rendered  unfit 
for  work ;  and  by  reason  of  the  premises  the  plaintiff  hath 
from  thence  hitherto  lost  and  been  deprived  of  the  use  of 
his  said  stable  and  loft,  and  of  his  said  cart  and  truck,  and 
of  his  said  horse,  goods,  and  harness,  and  has  been  unable 
to  carry  on  his  said  trade,  and  has  lost  divers  profits  therein. 
&c 

Plea.— Not  guilty.— (By  statute  18  &  19  Vict  c.  122, 
88.  38,  69,  71,  72,  74,  108.) 

At  the  trial,  before  Wilde,  6.,  at  the  London  sittings  in 
last  Trinity  lijrm,  it  appeared  that  the  plaintiff  was  the 
owner  of  a  small  piece  of  land,  in  Gravel  Lane,  Hounds- 
ditch,  on  which  he  built  a  stable  and  loft,  for  the  purpose 
of  his  trade  as  a  coal  and  coke  dealer.  The  defendant  was 
the  owner  of  an  adjoining  house,  which,  being  in  a  dilapi- 
dated state,  he  was  required  by  the  police  to  pull  down. 
The  defendant  had  applied  to  the  plaintiff  to  purchase  his 
premises,  but  the  plaintiff  refused  to  sell  them.  The 
labourers  employed  by  the  defendant  pulled  down  his 
house  in  such  a  reckless  manner  that  a  large  piece  of  timber 
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1860.  feH  on  the  plaintiff's  stable,  and  knocked  in  the  roof,  which 
fell  upon  the  horse  and  cart  of  the  plaintiff.  At  that  time 
the  plaintiff '8  wife  was  in  the  stable.  The  plaintiff  remon- 
strated with  the  defendant,  but  he  said  that  the  plaintiff  had 
served  him  with  a  lawyer's  letter  and  a  writ,  and  that  he 
wonld  go  on.  The  defendant  told  the  labourers  they  might 
"  work  anyhow,"  and  they  threw  down  upon  the  stable  great 
quantities  of  bricks,  by  which  more  injury  was  caused  to 
the  stable  than  by  the  pulling  down  of  the  house;  and  it 
was  suggested  that  this  was  done  with  a  view  to  cause  the 
plaintiff  to  give  up  the  stable. 

The  learned  Judge  told  the  jury  that  they  should  take  into 
consideration  all  the  circumstances,  both  the  conduct  of  the 
defendant  and  the  expressions  he  used,  and  that  if  they  were 
of  opinion  that  the  destruction  of  the  stable  was  caused  by 
the  negligence  of  the  defendant  in  pulling  down  the  houses, 
they  should  give  such  damages  as  they  thought  a  reasonable 
compensation  for  the  injury  the  plaintiff  had  sustained;  but 
if  they  were  of  opinion  that  what  was  done  by  the  defendant 
was  done  wilfully,  with  a  high  hand,  for  the  purpose  of 
trampling  on  the  plaintiff  and  driving  him  out  of  possession 
of  the  stable,  they  might  find  exemplary  damages.  The 
jury  having  found  a  verdict  for  the  plaibtiff,  with  751. 
damages, 

Collier,  in  the  same  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  learned  Judge  aiisdirected  the 
jury  in  telling  them  that  in  awarding  damages  they  should 
consider  the  motives  of  the  defendant,  and  give  a  different 
measure  of  damages  if  the  injuries  were  committed  mali- 
ciously, from  that  which  would  be  applicable  if  they  were 
committed  negligently;  and  that  the  damages  were  ex- 
cessive :   against  which 

Robinson  and  Sharpe  now  shewed  cause. — There  was  no 
misdirection.     First,  it  is  said  that  the  learned  Judge  ought 
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not  to  bave  told  the  jury  to  take  into  consideration  the        i860. 

motive  of  the  defendant,  since  the  declaration  does  not 

charge  him  with  a  trespass,  but  with  negligence  only.     But 

if  the  objection  had  been  taken  at  the  time  of  the  summing 

up,  the  Judge  would  have  amended  the  declaration.     The 

objection,  not  having  been  then  taken,  is  not  now  available : 

Doe  d.  Strickland  v.  Strickland  (a).     Assuming,  however, 

that  the  objection  is  open,  the  evidence  justified  the  jury 

in  giving  exemplary  damages.    In  Sedgwick  on  Damages, 

p.  460,  2nd  ed.,  reference  is  made  to  an  action  on  the  case 

for  gross  negligence,  in  which  Church,  J.,  in  delivering  the 

opinion  of  the  Supreme  Court  of  the  United  States  (6),  said : 

"  There  is  no  principle  better  established,  and  in  practice 

more  universal,  than  that  vindictive  damages  or  smart  money 

may  be  and  is  awarded  by  the  verdict  of  juries,  and  whether 

the  form  of  action  be  trespass  or  case." — They  also  argued 

that  the  damages  were  not  excessive. 

Cottier  and  H.  James,  in  support  of  the  rule. — As  this 
declaration  is  framed,  it  was  a  misdirection  to  tell  the  jury  to 
give  one  measure  of  damage  if  the  injury  was  caused  by  negli- 
gence, and  another  if  it  was  wilful  No  doubt,  in  actions  of 
trespass,  evidence  of  malicious  motives  is  admissible :  Mayne 
on  Damages,  p.  13,  Sears  v.  Lyons  (c).  So  also  in  actions 
for  defamation :  Pearson  v.  Lemaitre  (d).  But  there  is  no 
instance  of  it  in  an  action  like  this.  {Pollock,  C.  B. — It  is 
very  improbable  that  the  question  of  motive  should  arise 
in  an  action  for  negligence ;  but,  if  it  does,  the  Judge  is 
warranted  in  telling  the  jury  that  if  the  defendant  did  not 
intend  any  wrong,  they  should  limit  their  verdict  to  the 
damage  really  sustained ;  but  if  the  injury  was  committed 

(a)   8C.  B.  724.  (c)  2  Stark.  N.  P.  317. 

(6)    Tracy  y.   Swarlwout,    10  (d)  5  Man.  &  G.  700. 

Peters,  81. 


58 


EXCHEQUER  REPORTS. 

in  an  insolent  way,  they  might  take  into  consideration  the 
motive  and  give  exemplary  damages.]  The  plaintiff  merely 
complains  of  negligent  conduct  on  the  part  of  the  defend- 
ant in  pulling  down  his  bouse,  whereby  the  plaintiff's  stable 
was  injured.  In  actions  for  negligent  driving,  the  motive 
is  never  taken  into  consideration.  [JVilde,B. — Suppose  a 
servant,  while  driving,  was  in  the  act  of  pulling  up  to  pre- 
vent running  against  some  person,  and  his  master  said, 
"  Never  mind ;  drive  on,"  might  not  the  jury  take  that  into 
consideration?]  Not  in  an  action  for  negligent  driving, 
but  only  in  an  action  of  trespass  for  wilful  driving. — They 
also  argued  that  the  damages  were  excessive* 

Pollock,  C.  6.— -We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.     I  consider  that  the  direction  of 
the  learned  Judge  was  substantially  this :— ■"  In  measuring 
these  damages,  you  may  take  into  consideration  expressions 
used  by  the  defendant  shewing  a  contempt  of  the  plaintiff's 
rights  and  convenience."   It  is  universally  felt,  by  all  persons 
who  have  had  occasion  to  consider  the  question  of  compen- 
sation, that  there  is  a  difference  between  an  injury  which  is 
the  mere  result  of  such  negligence  as  amounts  to  little  more 
than  accident,  and  an  injury,  wilful  or  negligent,  which  is 
accompanied  with  expressions  of  insolence.     I  do  not  say 
that  in  actions  of  negligence  there  should  be  vindictive 
damages,  such  as  are  sometimes  given  in  actions  of  trespass 
but  the  measure  of  damage  should  be  different,  according 
to  the  nature  of  the  injury  and  the  circumstances  with 
which  it  is  accompanied.     It  appears  to  me  that  this  decla- 
ration may  be  read  as  charging  a  wilful  wrong.     It  is  true 
that  the  complaint  is  that  the  defendant  acted  negligently 
and  with  a  want  of  due  care  ;  but  it  is  also  stated  that  he 
wrongfully  and  injuriously  pulled  down  the  house,  and  con- 
sequently the  injury  was  one  which  would  admit  of  damages 
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to  an  amount  beyond  that  which  the  learned  Judge,  by  his 
direction,  invited  the  jury  to  give.  The  Courts  have  always 
recognised  the  distinction  between  damages  given  with  a  ». 

liberal  and  a  sparing  hand ;  and,  since  the  language  of  this 
declaration  is  such  that  it  may  be  read  as  charging  a  wilful 
wrong,  and  as  it  appears  that  the  wrong  was  accompanied 
with  expressions  of  contempt,  I  think  that  the  direction  of 
the  learned  Judge  was  correct,  that  the  damages  are  not 
excessive,  and,  consequently,  the  rule  must  be  discharged. 

Bramwell,  B. — I  am  also  of  opinion  that  the  direction 
of  the  learned  Judge  was  perfectly  correct.  As  soon  as  it 
is  admitted  that  the  plaintiff  may  recover  more  than  the 
actual  loss,  and  that  collateral  facts  may  be  inquired  into, 
that  principle  applies,  whether  the  injury  was  caused  by 
the  negligent  or  wilful  act  of  the  defendant.  Suppose  a 
person  caused  a  nuisance  in  front  of  another  man's  house, 
damages  might  be  given  for  the  insult  as  well  as  the  actual 
injury.  It  is  said  that  the  act  of  the  defendant  was  wilful, 
and  therefore  the  plaintiff  cannot  recover  on  this  declara- 
tion ;  but  the  act  was  negligent  as  well  as  wilful.  In  my 
opinion  the  plaintiff  is  entitled  to  recover  the  whole 
amount  which  he  has  chosen  to  claim.  If  a  plaintiff,  in 
his  particulars,  claimed  5001.  because  the  defendant  walked 
over  his  lawn,  the  jury  might  award  that  amount  if  they 
thought  it  was  done  for  the  purpose  of  annoyance  and  insult 

Channrll,  B. — At  first  I  thought  that  the  declaration 
might  be  treated  as  charging  an  act  of  trespass  as  well 
as  negligence ;  but,  on  looking  more  closely  into  it,  I  think 
it  must  be  read  as  charging  the  defendant  with  wilful 
negligence.  Then  it  remains  to  be  seen  whether  the 
summing  up  of  the  learned  Judge  was  correct  In  sub- 
stance it  was  this :  "  You  may  take  into  consideration  all 
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1860.  the  circumstances,  and  see  whether  there  is  anything  to 
satisfy  you  that  the  defendant  behaved  in  an  improper  and 
unjustifiable  manner ;  and  if  so,  you  need  not  give  damages 
strictly,  as  in  the  case  of  mere  negligence,  but  you  may 
give  them  with  a  liberal  hand."  If  in  actions  of  trespass 
the  plaintiff  may  recover  damages  beyond  the  amount  of 
the  actual  injury,  I  see  no  reason  why  the  same  rale  should 
not  extend  to  wilful  negligence.  As  to  the  statement  that 
the  damages  are  given  for  something  wilful,  not  negligent, 
the  objection  should  have  been  taken  at  the  trial  that  the 
evidence  was  not  receivable  upon  such  a  declaration.  For 
these  reasons  I  think  the  rule  ought  to  be  discharged. 

Wilde,  B. — I  am  of  the  same  opinion.  I  am  glad  the 
Court  have  come  to  the  conclusion  that  upon  this  declara- 
tion it  was  competent  for  the  jury  to  give  exemplary 
damages,  because  it  appeared  to  me  at  Nisi  Prius  that  the 
case  was  a  harsh  one,  and  that  the  defendant  acted  with  a 
high  hand,  intending  to  turn  the  plaintiff  out  of  possession. 
It  is  said  that,  under  this  declaration,  evidence  as  to  wilfully 
destroying  the  plaintiff's  shed  ought  not  to  have  been  ad- 
mitted ;  but  the  defendant's  counsel  permitted  it  to  be  given 
without  the  slightest  objection.  Then,  assuming  that  was  one 
of  the  matters  to  be  inquired  into,  there  is  no  foundation  for 
the  objection  that  the  damages  are  excessive.  It  is  impos- 
sible to  say  that  when  a  wrong  is  committed  in  the  mode  in 
which  it  was  here  committed,  the  circumstances  attending 
its  commission  are  not  to  be  taken  into  consideration  by 
the  jury,  with  the  view  of  properly  estimating  the  damage. 
I  did  not  tell  them  to  find  distinct  damages  in  consequence 
of  the  defendant's  conduct,  but  to  take  into  consideration 
all  the  circumstances,  both  the  conduct  of  the  defendant 
and  the  expressions  he  used. 

Rule  discharged. 
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I860. 


Yates  v.  The  Mayor,  Aldermen  and  Burgesses  of         jutyG. 
tub  Borough  of  Blackburn. 

JJ  ECLARATION.— That,  before  and  at  the  time  of  the  The  plainti$ 
making  of  the  sewer  hereinafter  mentioned,  the  plaintiff  were  uyuri- 
was  seised  &c-  of  a  plot  of  land  at  Bank  Top,  in  the  ^*2^ 
borough  of  Blackburn,    through   which   the   defendants,  J^J^^ 
under  the  powers  granted  to  them  by  the  Blackburn  Im-  who  were 

*  acting  under  a 

provement  Act,   1854,   made  a  main   sewer,  and  by  the  statute  with 
making  of  which  the  said  land  was  injuriously  affected;  Lands  Clauses 
and   thereby   the  plaintiff,   under  and   by  virtue  of  the  Ac^lStt,  was 
Blackburn  Improvement  Act,  1854,  and  the  Lands  Clauses  ^{Hot*4 
Consolidation  Act,  1845,  became  entitled  to  claim  com-  ?£J£ecembep, 

^  '  1858,  gave 

pensation  from  the  defendants  in  respect  of  the  injury  to  noticeunder 

.  #  t~  J     J         theC8thsec- 

his  land;  and,  being  so  entitled,  on  the  16th  of  December,  tion  of  that 

...  .  Act  that  he 

1858,  gave  a  notice  in  writing  to  the  defendants,  stating  in  claimed  com- 
such  notice  the  nature  of  his  interest  in  his  land  in  respect  of  respect  of  such 
which  he  claimed  compensation,  and  the  nature  of  the  injury  ^aTunless 
to  the  land,  and  that  he  claimed  the  sum  of  300£  as  compen-  ^thT^* 
sation  for  the  injury,  and  that  unless  the  defendants,  within  a™01"1) 

*     J  claimed  within 

twenty-one  days  after  the  receipt  of  that  notice,  paid  the  twenty-one 

oays,  no 

said  amount,  or  entered  into  a  written  agreement  to  pay  desired  to 

have  the 

the  same,  the  plaintiff  desired  to  have  the  amount  of  such  amount  of 

A.  „  i    ,  «  ,  .        .       •      .  -i_    i  compensation 

compensation  settled  by  arbitration  in  the  manner  prescribed  settled  by 
by  the  Lands  Clauses  Consolidation  Act,  1845 :  that  the  S££i?Act 

Twenty-one 
days  after  this 
notice,  the  plaintiff,  by  writing  under  his  hand,  nominated  a  person  as  his  arbitrator,  and 
on  the  17th  of  January,  1859,  gave  notice  to  the  defendants  that  he  had  done  so,  and  required 
the  defendants  to  appoint  an  arbitrator  on  their  part  On  the  25th  of  January  the  defend- 
ants tendered  to  the  plaintiff  301.  for  the  alleged  damage  and  costs,  which  the  plaintiff  refused. 
The  defendants  then  nominated  an  arbitrator  on  their  part,  and  the  sum  of  23/.  was 
ultimately  awarded  to  the  plaintiff  as  the  amount  of  compensation  to  which  he  was  entitled. — 
Held,  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  arbitration  by  the  34th  section  of 
the  8  &  9  Vict  c.  18,  the  tender  being  in  time,  inasmuch  as  the  plaintiff  had  not  pursued  the 
proper  steps  pointed  out  in  the  2.r>th  section,  and  had  not  delivered  his  appointment  to  the 
arbitrator  when  the  tender  was  made. 
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1860.        defendants  did  not,  within  twenty-one  days  after  they  were 

*7TV~*-/      served  with  the  said  notice,  or  before  they  were  served 
Yates  #  J 

».  with  the  notice  next  mentioned,  pay  the  compensation  so 

Mayor,  &c,  .  r  J  r 

or  claimed,  or  enter  into  any  written  agreement  for  that  pur- 

Blackburn.  .  _  .        .  .     ._,  , 

pose,  or  make  any  oner  to  pay  the  plaintiff  any  sum  what- 
ever in  respect  of  his  claim  to  compensation;  and  there- 
upon the  plaintiff,  after  the  expiration  of  twenty-one  days,  to 
wit  on  the  7th  of  January,  1859,  by  writing  under  his  hand, 
nominated  and  appointed  T.  Slatter  to  be  the  plaintiff's 
arbitrator  in  respect  of  the  said  claim  to  compensation,  and 
afterwards,  on  the  17th  of  January,  1859,  served  the  de- 
fendants with  another  notice  in  writing  that  he  had  nomi- 
nated and  appointed  T.  Slatter  to  be  his  arbitrator  in  respect 
of  his  claim  to  compensation,  and  that  he  required  the  de- 
fendants to  appoint  an  arbitrator,  to  whom,  together  with  the 
said  T.  Slatter,  the  question  as  to  such  compensation  should 
be  referred :  that  afterwards,  on  the  7th  of  February,  1859, 
the  defendants,  by  writing  &c.  under  their  common  seal, 
appointed  P.  Park  to  be  the  arbitrator  of  the  defendants  in 
respect  of  the  said  claim  to  compensation :  that  afterwards, 
and  before  the  said  arbitrators  entered  upon  the  matters 
referred  to  them,  they,  by  writing  under  their  hands,  ap- 
pointed A.  Bannerman  to  be  the  umpire  to  decide  in  any 
matters  in  which  they  should  differ  or  which  should  be 
referred  to  him  under  the  said  Acts :  that  all  things  were 
done  and  happened,  and  all  times  elapsed,  which  were 
necessary,  according  to  the  provisions  of  the  said  Acts,  to 
entitle  the  umpire  to  make  a  valid  award  &c. ;  and  there- 
upon the  umpire,  on  the  25th  of  April,  1859,  delivered  to 
the  defendants  his  award  &c,  and  thereby  awarded  that 
23/.  should  be  paid  by  the  defendants  to  the  plaintiff  in 
respect  of  his  claim  to  compensation  :  that,  the  defendants 
not  having  made  any  offer  to  pay  the  plaintiff  any  sum 
whatever  in  respect  of  his  said   claim  according   to  the 
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terms  of  the  said  Acts,  the  plaintiff  afterwards  required  the        i860, 
umpire  to  determine  the  costs  to  be  paid  to  him  by  the       ^-^r^-^ 
defendants  under  and  by  virtue  of  the  l^ands  Clauses  Con-  ». 

solidation  Act,  1845 :  that  the  umpire  afterwards,  by  wri-  op 

ting  &c.,  duly  settled  the  costs  of  the  plaintiff  of  the  said 
arbitration,  and  thereby  ascertained  and  settled  the  same 
to  be  351/.;  of  all  which  the  defendants  afterwards  had 
notice,  and  were  requested  by  the  plaintiff  to  pay  him  the 
said  two  sums  of  23/.  and  35  U:  Yet  the  defendants  have 
not  paid  the  same  &c. 

Pleas.— As  to  so  much  of  the  declaration  as  relates  to 
the  sum  of  35 1£,  being  the  said  costs  &c. :  That  before 
the  defendants  appointed  P.  Park  to  be  the  arbitrator  of 
the  defendants,  to  wit  on  the  25th  of  January,  1859,  the 
defendants  were  ready  and  willing  to  pay  to  the  plaintiff, 
and  then  duly  offered  to  the  plaintiff  to  pay  him,  SOL  in 
respect  of  his  claim  to  compensation,  and  the  plaintiff  then 
admitted  the  offer  but  refused  to  receive  the  same :  that 
the  defendants  were  at  all  necessary  times  in  that  behalf 
ready  and  willing  to  pay  the  plaintiff  30/.,  as  he  always 
well  knew ;  and  thereupon  afterwards,  to  wit  on  the  3rd 
of  February,  1859,  the  defendants,  by  writing  under  their 
common  seal,  appointed  P.  Park  to  be  their  arbitrator* 
(The  plea  then  set  out  the  appointment  by  the  defend* 
ants  of  P.  Park  as  their  arbitrator,  the  appointment  of  the 
umpire  and  his  award,  which  concluded  as  follows):— 
"  I  do  award,  settle,  order  and  determine  that  the  sum  of 
231  shall  be  paid  by  the  mayor,  &c.  to  W.  Yates  as  the 
amount  of  compensation  to  be  paid  by  the  mayor,  &c.  to 
W.  Yates  for  and  in  respect  of  the  damage  sustained,  or 
hereafter  to  be  sustained,  by  W.  Yates  by  reason  of  the 
mayor,  aldermen,  &c,  and  their  surveyor,  workmen  and 
contractors,  entering  upon  his  land  and  pulling  down,  re- 
moving and  carrying  away  buildings  &c,  and  by  reason  of 
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1860.        the  execution  of  such  sewage  works  &c,  regard  being  had 
v^rw      to  the  damage  already  sustained  and  to  the  damage  to  be 
«•  sustained  by  W.  Yates  in  consequence  of  such  user,  and 

or  also  by  reason  of  any  other  act,  matter  or  thing  referred  to 

me  :  the  said  sum  of  23£  being,  in  my  judgment,  the  fair 
and  just  sum  which  ought  to  be  paid  by  the  said  mayor, 
&a  to  W.  Yates  for  such  compensation  as  aforesaid.  As 
witness  my  hand  and  seal  this  25th  of  April,  1859*  A. 
Bannerman  (l.  &)."  That  the  said  sum  of  302.  so  offered 
by  the  defendants  to  the  plaintiff  was  more  than  sufficient 
to  satisfy  the  amount  of  compensation  so  found  to  be  due 
and  payable  by  the  defendants  to  the  plaintiff  by  the  said 
A.  Bannerman,  and  all  costs  incurred  by  the  plaintiff  at 
the  time  of  the  said  offer.  And,  as  to  so  much  of  the  de- 
claration as  relates  to  the  said  sum  of  23/.  awarded  by  A. 
Bannerman  to  be  paid  by  the  defendants  to  the  plaintiff  as 
the  amount  of  compensation  to  be  paid  by  the  defendants  to 
the  plaintiff  in  respect  of  his  said  claim  to  compensation,  &c ; 
that  at  the  commencement  of  this  suit  the  plaintiff  was  and 
still  is  indebted  to  the  defendants  in  an  amount  exceeding 
his  said  claim,  for  half  the  costs  of  the  said  A.  Bannerman, 
paid  by  the  defendants  for  the  plaintiff  at  his  request, 
which  half  of  the  said  costs  was  and  is  the  proportion  of  the 
said  costs  payable  by  the  plaintiff,  by  reason  of  the  sum 
awarded  to  the  plaintiff  by  the  said  A*  Bannerman  being 
less  than  the  sum  so  offered  by  the  defendants  to  the  plain* 
tifls  as  aforesaid,  and  out  of  and  against  which  money  so 
due  to  the  defendants  they  are  willing  to  set  off  and  allow 
to  the  said  plaintiff  his  said  claim. 

Replication. — That  the  said  offer  to  the  plaintiff  to  pay 
him  SOL  was  made  after  the  plaintiff  had  appointed  an 
arbitrator  and  given  notice  thereof  to  the  defendants,  as  in 
the  declaration  mentioned,  and  had  by  reason  thereof  incurred 
costs  of  and  incident  to  the  said  arbitration,  which  are 
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included  in  the  said  sum  of  351/. ;  and  that  the  offer  to  pay        i860. 

the  plaintiff  the  said  sum  of  30/.  was  contained  in  a  letter      *-*-*~^ 
r  .  Yates 

written  by  the  town  clerk  of  the  said  borough  of  Black-  ». 

burn,  addressed  to  J.  H,  Kay,  the  attorney  of  the  plaintiff,  or 

•s  follows:-  Blacibub.. 

« Town  Clerk's  Office,  Blackburn. 
"  Dear  Sir,  "  25th  January,  1859. 

**  The  Mayor,  &c,  of  Blackburn,  and  William  Yates. 

"I  am  directed  to  tender  to  your  client  the  sum 
of  302.  on  behalf  of  the  mayor,  aldermen  and  burgesses  of 
this  borough,  for  alleged  damage  to  his  property  and  costs, 
occasioned  by  the  sewerage  works  near  Pink  Street.  Must 
I  make  this  tender  personally  to  Mr.  Yates  or  will  you,  as 
his  attorney,  admit  it  on  his  behalf?  If  this  sum  be  not 
accepted  I  will  send  you  the  name  of  the  arbitrator  on 
behalf  of  the  mayor,  aldermen  and  burgesses. 

"  Thos.  Ainsworth, 
u  John  Hargreaves  Kay,  Esq."  CT  Town  Clerk.* 

That  the  plaintiff  refused  to  accept  the  offer  contained  in 
the  said  letter  and  waived  any  tender  of  the  said  sum  of 
30/. ;  and  that  the  offer  contained  in  the  said  letter  was  the 
only  offer  made  by  the  defendants  to  pay  him  the  said  sum 
of  30/. 

Rejoinder. — That  in  answer  to  the  letter  of  the  Town 
Clerk,  the  attorney  of  the  plaintiff,  with  his  authority,  wrote 
as  follows  :— 

"  Blackburn, 
u  Yates  and  the  Mayor,  &c,  of  Blackburn. 
"Dear  Sir — My  client  is  strongly  impressed  with  the 
conviction  that  by  proceeding  he  will  obtain  much  more 
than  the  sum  you  offer,  besides  all  his  costs,  &c.  Without 
prejudice,  therefore,  I  beg  to  say  that  he  will  accept  of 
45/.,  in  full  of  damages  and  costs.     If  this  is  uot  accepted 
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I860.        hy  the  end  of  the  week  the  arbitration  had  better  proceed, 
and  in  which  case  I  will  admit  jour  tender  of  the  3QH 

"  Thomas  Ainsworth,  Esq.  **  Yours  truly 

«  Town  Clerk,  Blackburn.*  -  J.  EL  Kay.' 

Which  letter  was  written  and  sent  to  the  defendants  with 
the  plaintiff's  authority,  and  was  received  bj  them 
the  appointment  by  the  said  P.  Park,  and  which 
is  the  refusal  by  the  plaintiff  to  accept  the  30JL  and  At 
waiver  by  the  plaintiff  of  any  other  tender. 

Demurrer,  and  joinder  therein. 


Yatks 

Matok.  &«., 
or 

BfcACKBVaX. 


AAfficJt  argued  in  support  of  the  demurrer  (at — By  the 
34th   section   of  the  Lands  Clauses 
1S45  (S  &  9  Vict.  a  \S\  « All  the  coos  of 
and  incident  thereto,  to  be  settled  by  the 
be  borne  by  the  promoters  of  the  urjdertakii^ 
arbitrators  shaD  award  the  same  or  a  \cm 
have  beat  nfferei  by  the  promoters  of  die 
which  case  each  parry  shall  bear  his  own  corns 
the  arbitration,  and  the  costs  of  the  arhhaDOR 
borne  by  the  parties  in  equal  proportions.*'    TSa? 
k,  within  what  time  most  the  offer  be  made.  3x 
that  it  must  be  made  before  any  costs  have 
abool  the  matter  of  the  arbitration.    If  thai 
is  not  to  prevail,  why  should  not  the  dBer  he 
time  before  the  aware]  k  actoaST  made  ? 
peroration  fur  lanck  injuriously   afford  by  the 
of  works  are  provided  fur  by  the  68th  «ti^  af  £  &  f 
Vict,  c  18,  which  enact*  that  if  the  partr  A™?*  *> 
hs  compensation  settled  by  arbitration,  he  mav  jtt«* 
in  writing  of  hk  desire,  and  mdeas  the  prumotBt  is- 
Xu  pay  the  amount  claimed,  and  shall  enter  inn> 

(a)  hi  Easter  Term.  Apri:  W      Befort  PoBooi,  C.E.. 
BrammtlL,  L^  ami  Wtitk,  h. 
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agreement  for  that  purpose  within  twenty-one  days,  the  I860, 
same  shall  be  settled  by  arbitration ;  therefore  until  the 
expiration  of  the  twenty-one  days  the  case  is  not  one  for 
arbitration.  If  the  promoters  desire  to  avoid  having  to  pay 
the  costs  under  the  34th  section,  they  must  make  the  offer 
within  these  twenty-one  days.  It  is  too  late  after  the  claimant 
baa  nominated  his  own  arbitrator  under  the  provisions  of 
the  25th  section.  [Pollock,  C.  8. — It  is  clear  that  the 
offer  could  not  be  made  effectually  after  the  arbitration  had 
commenced.]  The  costs  of  applying  to  and  nominating 
a  person  to  be  arbitrator  are  costs  of  the  arbitration,  or 
incident  to  it. — Secondly,  the  offer  should  have  been  of  a 
sum  for  compensation  only,  not  of  an  entire  sum  for  com- 
pensation including  the  costs. 

Lush  (with  whom  was  Keane\  for  the  defendants. — The 
tender  was  in  time.  The  appointment  of  an  arbitrator  by 
the  plaintiff  did  not  preclude  the  Company  from  making  a 
tender,  although  the  plaintiff  incurred  costs  which  would 
be  taxed  as  part  of  the  costs  of  the  arbitrator.  The  case  is 
analogous  to  that  of  a  tender  of  a  debt,  without  costs,  after 
an  application  by  the  creditor's  attorney,  but  before  a  writ 
has  issued.  Unless  some  time  after  the  expiration  of  the 
twenty-one  days  is  allowed  to  the  Company  to  make  a 
tender,  the  party  claiming  compensation  may  deprive  them 
of  all  opportunity  of  tendering.  Immediately  the  twenty- 
one  days  have  elapsed  the  claimant  may  appoint  an  arbitra- 
tor. The  Company  cannot  have  the  compensation  settled 
by  arbitration  unless  the  claimant  wishes  it;  and  yet,  in  the 
very  notice  in  which  he  elects  that  tribunal,  he  may  appoint 
an  arbitrator.  Where  the  compensation  is  to  be  settled  by 
a  jury,  the  statute  prescribes  the  day  when  the  tender  may 
be  made.  By  section  38,  the  Company  must  give  the 
claimant  ten  days'  notice  of  their  intention  to  summon  a 

VOL.  VI. — N.  S.  R  EXCH. 
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1860.  jury,  and  the  notice  must  state  what  sum  of  money  tbc 
Company  are  willing  to  give  him  for  the  damage  sustained. 
But  in  the  case  of  arbitration  there  is  no  such  provision, 
[Wilde,  8.— It  is  clear  from  the  25th  section  that  some 
time  must  elapse  after  the  claimant  has  expressed  his  desire 
to  have  the  compensation  settled  by  arbitration.]  The 
Company  are  entitled  to  tender  compensation  at  any  time 
before  the  submission  to  arbitration  is  complete.  Then  it 
is  said  that  the  plaintiff  has  incurred  costs  in  appointing  an 
arbitrator.  In  like  manner  costs  are  incurred  where  a  party 
instructs  his  attorney  to  demand  payment  of  a  debt,  but 
he  cannot  recover  them  if  the  debt  is  paid  before  a  writ 
issues.  Again,  if  each  party  appoints  an  arbitrator,  and  the 
arbitrators  appoint  an  umpire,  and  no  award  is  made  for 
three  months,  by  section  23  the  compensation  must  be 
settled  by  a  jury,  in  which  case  the  Company  must  give 
the  ten  days'  notice,  stating  how  much  they  are  willing  to 
give,  as  required  by  the  38th  section.  In  that  case  the 
claimant  could  not  recover  the  costs  of  the  arbitration.  So, 
here,  the  tender  is  not  bad  because  some  costs  have  been 
incurred. — He  referred  to  Regina  v.  Byrom  (a). 

Hellish,  in  reply.— It  is  clear  that  a  tender  cannot  be 
made  at  any  time  before  the  award ;  therefore  there  must 
be  some  limit,  and  it  is  submitted  that  the  tender  must  be 
made  before  the  claimant  has  appointed  an  arbitrator.  Until 
that  time  there  is  a  mere  claim  on  the  one  side  and  a 
refusal  on  the  other ;  but  the  appointment  of  an  arbitrator 
is  analogous  to  the  issuing  a  writ 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

(a)  12Q.B.  321. 
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Mabtin,  B. — This  is  a  question  arising  upon  a  demurrer,        i860, 
and  the  facts  appearing  upon  the  record  are  these : — On       v^r^""/ 
the  16th  of  December,  1858,  the  plaintiff  gave  a  notice  in  ». 

writing  to  the  defendants  stating  that  he  claimed  compensa-  or 

tion  to  the  extent  of  300/.,  by  reason  of  certain  lands  of  his 
being  injurously  affected  by  a  sewer  made  by  the  defend- 
ants; and  that  unless  the  defendants,  within  twenty-one 
days,  paid  that  amount  or  entered  into  a  written  agreement 
to  pay  the  same,  the  plaintiff  demanded  to  have  the  amount 
of  compensation  settled  by  arbitration,  in  the  manner  pre- 
scribed by  the  Lands  Clauses  Consolidation  Act,  1845.  On 
the  7th  of  January  1859,  being  twenty-one  days  after  the 
giving  of  the  above  notice,  the  plaintiff,  by  writing  under 
his  hand,  nominated  a  person  to  be  his  arbitrator  in  respect 
of  his  claim;  and  on  the  17th  of  January  served  a  notice 
in  writing  upon  the  defendants  stating  that  he  had  done  so, 
and  required  the  defendants  to  appoint  an  arbitrator  on  their 
part  On  the  25th  of  January  the  defendants  caused  a  letter 
to  be  written  to  the  plaintiff  stating  that  they  were  ready 
to  pay  SOL  to  the  plaintiff  for  his  alleged  damage  and  costs, 
.and  if  this  sum  was  not  accepted  they  would  send  the  name 
of  their  arbitrator.  Upon  the  26th  of  January  the  plaintiff 
caused  a  letter  to  be  written  to  the  agent  of  the  defendants 
stating  that  he  refused  to  accept  the  SOL,  but  that  he  would 
accept  45L  in  full  of  damages  and  costs ;  and  that  if  that 
offer  was  not  accepted  the  arbitrator  had  better  proceed,  in 
which  case  the  plaintiff  would  admit  a  tender  of  SOL  On 
the  3rd  of  February  the  defendants  appointed  an  arbitrator. 
The  two  arbitrators  appointed  a  Mr.  Bannerman  to  be  the 
umpire.  It  devolved  upon  him  to  make  the  award,  and  he 
did  so  on  the  25th  of  April,  and  awarded  23/.  to  be  paid  by 
the  defendants  to  the  plaintiff,  as  full  compensation  for  every 
thing  as  to  which  he  had  power  to  award  compensation. 
The  umpire  was  afterwards  requested  to  settle  the  costs  of 
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1860.        the  plaintiff  and  the  arbitration,  and  he  did  so,  by  writing 

V^^J/       under  his  hand,  at  351/.     The  sum  of  30/.  was  more  than 

if     ""  a*     8uffic'ent  to  pay  the  sum  of  23/.  awarded  to  be  paid  by  the 

_     or  umpire  arid  all  costs  incurred  by  the  plaintiff  anterior  to 

Blackbubh.  '  r 

the  25th  of  January,  when  the  sum  of  SOL  was  to  be  taken 
as  tendered ;  and  the  question  which  has  been  argued 
before  us  is,  whether,  by  virtue  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  the  plaintiff  is  entitled  to  recover  in 
the  action  the  costs,  amounting  to  351/. 

The  question  depends  upon  the  construction  of  the  68th, 
25th  and  34th  sections  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18).  The  argument  on  the  part 
of  the  plaintiff  is,  that  if  the  party  against  whom  compen- 
sation is  claimed  do  not,  within  twenty-one  days  after  notice, 
be  willing  to  pay  the  amount  claimed  and  enter  into  an  agree- 
ment to  pay  it,  it  is  competent  for  the  claimant  upon  the 
twenty-second  day  to  appoint  an  arbitrator;  and  whatever  the 
event  of  the  arbitration  or  umpirage  may  be,  if  the  party  to 
pay  the  compensation  do  not,  before  the  appointment  of  the 
claimant's  arbitrator,  make  the  tender,  he  must  of  necessity 
pay  to  the  claimant  the  costs  of  the  arbitration.  The  68th  • 
section  enacts,  that  unless  the  promoters  (the  character  filled 
by  the  defendants)  are  willing  to  pay  the  amount  of  com- 
pensation claimed,  and  enter  into  a  written  agreement  for 
that  purpose  within  twenty-one  days  after  the  receipt  of 
the  notice  making  the  claim,  the  amount  of  compensation 
shall  be  settled  by  arbitration.  The  notice  was  given  upon 
the  16lh  of  December,  and  the  twenty-one  days  expired 
upon  the  7th  of  January.  The  defendants  had  not  before 
then  agreed  to  pay  the  amount  claimed.  The  compensa- 
tion therefore  was  to  be  settled  by  arbitration.  The  25th 
section  provides  for  it,  and  that  section  seems  to  us  to 
enact,  first,  that  an  endeavour  should  be  made  by  the  parties 
to  concur  in  choosing  a  single  arbitrator,  and  in  the  event  of 
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this  failing,  that  a  request  should  be  made  by  the  one  upon        I860. 

the  other  that  the  latter  should  nominate  an  arbitrator ;  that 

then  each  should  make  appointments  in  writing  and  deliver 

them  to  their  respective  arbitrators,  which  are  to  be  deemed  0F 

•  ,     .    .  Blacxbub*. 

the  submission,  and  irrevocable.     In  the  present  case  the 

plaintiff  made  no  attempt  to  procure  the  appointment  of 
a  single  arbitrator.     On  the  contrary,  on  the  expiration  of 
the  twenty-one  days  he  at  once  appointed  an  arbitrator  in 
the  sense  of  signing  a  paper  nominating  one,  but  it  does 
appear  that  he  delivered  it  to  the  arbitrator.     He  after- 
wards gave  notice  to  the  defendants  of  his  having  made 
the  appointment,  and  called  upon  them  to  appoint  one, 
and  after  this  the  tender  was  made.     The  contention  on 
the  part  of  the  plaintiff  was  that  the  tender  was  too  late, 
because  he  had  then  incurred  costs  incident  to  the  arbi- 
tration; but  without  laying  down  a  rule  as  to  the  time 
within  which  the  tender  must  be  made,  to  relieve  the  party 
making  it  from  costs  by  virtue  pf  the  34th  section,  we 
think  that  in  the  present  case  the  tender  was  in  time,  inas- 
much  as  the   plaintiff  did  not  pursue   the  proper  steps 
pointed  out  in  the  25th  section,  and  had  not,  when  the 
tender  was  made,  delivered  his  appointment  to  the  arbi- 
trator— np  to  which  time  everything  previously  done  was 
revocable  by  him. 

We  cannot  forbear  expressing  our  concern  and  regret 
that  it  appears  in  this  case  that,  whilst  the  compensation 
awarded  was  23£  only,  the  costs  of  the  arbitrators  and 
umpire,  and  of  one  party  to  the  arbitration,  amount  to 
the  enormous  sum  of  351/. 

Judgment  for  the  defendants. 
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1860. 


June  21. 


The3&4Wm. 
4,  c  lxviii., 
for  paving, 
lighting,  &c, 
the  town  of 
Birkenhead, 
by  sect.  201 
enacts  that  no 
plaintiff  shall 
recover  in  any 
action,  &c,  to 
be  commenced 
against  the 
Commissioners 
for  anything 
done  or  to  be 
done  in  pursu- 
ance or  under 
the  authority 
of  the  Act, 
unless  notice  in 
writing  shall 
have  been 

Siven  to  the 
efendante. 
The  Commis- 
sioners were 
sued  for  an 
injury  .occa- 
sioned by  the 
negligence  of 
some  paviours, 
their  servants. 
—Held,  that 
they  were 
entitled  to 
notice  of 
action,  and  that 
a  notice  de- 
tailing the 
facts,  but  not 
stating  an  in- 
tention to 
bringanaction, 
was  insuffi- 
cient. 


Mason  v.  Tee  Birkenhead  Improvement  Commissioners. 

DECLARATION.— That  the  defendants  wrongfully, 
negligently,  and  unlawfully  put  and  placed,  and  caused  to 
be  put  and  placed,  large  quantities  of  stones,  &c,  upon  a 
certain  public  highway,  and  kept  and  continued  the  same 
thereon  during  the  day  and  night  without  any  light  or  other 
signal,  by  means  whereof  the  plaintiff  passing  along  the 
highway  fell  over  the  same,  &c. 

Pleas. — First :  Not  guilty.  Secondly,  that  the  supposed 
grievances  were  committed  after  the  passing  of  an  Act 
(3  &  4  Wm.  4,  c.  lxviii.  (a)  )  for  paving,  lighting,  &c,  the 
town  of  Birkenhead ;  and  that  the  matters  complained  of 
were  done  by  the  defendants  as  Commissioners  under  the 
said  Act,  and  in  pursuance  and  under  the  authority  of  the 
Act ;  and  that  no  notice  in  writing,  signed  by  the  attorney 
for  the  plaintiff  and  specifying  the  cause  of  action,  was 
given  to  the  defendants,  or  either  of  them,  thirty  days 
before  the  commencement  of  the  suit,  pursuant  to  the  said 
statute. 

Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  the  Recorder  of  London,  at  the 
Chester  Spring  Assizes,  the  plaintiff  proved  that  on  the 


(a)  Section  201  enacts,  "  That 
no  plaintiff  shall  recover  in  anj 
action  or  suit  to  be  commenced 
against  the  Commissioners  or  any 
of  them  or  any  other  person,  for 
anything  done  or  to  be  done  in 
pursuance  or  under  the  authority 
of  this  Act,  unless  notice  in  wri- 
ting, signed  by  the  attorney  for 
the  plaintiff,  and  specifying  the 


cause  of  such  action,  shall  have 
been  given  to  the  defendants 
thirty  days  before  such  action 
shall  be  commenced;  nor  shall 
the  plaintiff  recover  in  any  such 
action  if  tender  of  sufficient 
amends  shall  have  been  made 
to  him  or  his  attorney,  by  or  on 
behalf  of  the  defendant,  before 
such  action  brought,**  &c. 
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J  7th  of  January,  1859,  he  fell  over  some  flagstones  lying        i860. 

on  a  footway  in  the  town  of  Birkenhead  which  had  been       ^TT^^ 

J  Mason 

pnt  there  by  some  paviours  employed  by  the  defendants  in  »• 

repairing  the  gutter  and  kerb  of  the  footway.     On  the  30th  Impbovemm* 

.  Comns- 

of  May,  1 859,  the  plaintiff's  attorney  wrote  to  the  defendants      mokem. 

as  follows: 

"18,  Price  Street,  Birkenhead. 
"  Gentlemen, 

"I  am  instructed  by  Mr.  John  Mason  to  apply  to 
you  for  compensation  for  the  serious  injuries  he  has  sus- 
tained through  the  carelessness  and  negligence  of  yourselves 
and  your  servants  in  leaving  large  quantities  of  materials  on 
the  public  highway  without  any  protection,  and  to  inform 
you  that  unless  some  reasonable  compensation  is  made  an 
action  will  be  brought  against  you. 

"  To  the  Commissioners  of  "  Yours,  &c. 

"  Birkenhead."  "  S.  O.  Husband." 

On  the  31st  of  July  the  plaintiff  wrote  to  the  de- 
fendants a  full  and  detailed  statement  of  the  accident  and 
its  supposed  cause,  but  the  letter  did  not  state  his  intention 
to  bring  an  action.  The  jury  found  a  verdict  for  the  plains 
tiff,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  him  if  the  Court  should  be  of  opinion  that 
there  was  no  sufficient  notice  of  action. 

Hrehby,  in  Easter  Term,  having  obtained  a  rule  nisi 
accordingly, 

Beavan  (with  whom  was  H.  Lloyd)  shewed  cause  (a). 
— The  201st  section  of  the  3  &  4  Wm.  4,  c.  lzviii.,  provides 
that  no  person  shall  recover  in  any  action  unless  "  notice  in 
writing,  &c.,  specifying  the  cause  of  such  action  shall  have 
been  given,"  &c.     Under  these  words  it  is  enough  to  give 

(a)  In  Trinity  Term,  May  31.    Before  BramwcU,  B.,  and  Chan- 
ae#,B. 
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18C0.        notice  of  the  facts  out  of  which  the  cause  of  action  arises. 

^^      The  letter  of  the  plaintiff  of  the  31st  of  July  is  therefore  a 

v.  sufficient  notice.     \ Webby. — The  notice  must  be  "signed 

BlUtEXHVAD  L  *  ° 

iMPftOYmnT  by  the  attorney  for  the  plaintiff"  (a).]     A  person  may  act 

Com  m  18- 

sioxvms.  as  his  own  attorney.  The  24  Geo,  2,  a  44,  8.  1,  re- 
quires the  notice  of  action  against  a  justice  of  the  peace  to 
be  served  by  the  attorney  or  agent  for  the  party  who  intends 
to  sue ;  but  in  Morgan  v.  Leach  (b)  it  was  held  that  service 
by  the  clerk  of  the  attorney  was  sufficient  Norris  v. 
Smith  (c),  which  may  be  relied  on  as  shewing  that  distinct 
notice  must  be  given  of  the  intention  to  bring  an  action 
depends  on  the  peculiar  words  of  the  statute  which  was 
under  consideration  in  that  case. — The  plea  is  bad.  The 
5  &  6  Vict.  c.  97,  s.  4,  which  provides  for  the  uniformity 
of  notices  of  action,  enacts  that  "  in  all  cases  where  notice 
of  action  is  required,  such  notice  shall  be  given  one 
calendar  month  at  least  before  any  action  shall  be  com 
roenced."  Therefore  the  plea  should  have  averred  that  the 
plaintiff  did  not  "one  calendar  month"  before  action  give 
the  notice.  [Bramwell,  8. — Is  it  necessary  to  give  notice 
in  an  action  for  negligence  ?] 

Welsby,  in  support  of  the  rule. — Norris  v.  Smith  (c)  is  a 
distinct  authority  that  the  notice  must  state  positively  that 
$n  action  will  be  brought,  and  that  a  conditional  notice  is 
insufficient.  The  letter  of  the  plaintiff's  attorney  neither 
states  that  an  action  will  be  brought,  nor  does  it  specify 
the  cause  of  action  with  time  and  place,  as  it  should  have 
done  :  Martins  v.  Upcher  (</).  The  Commissioners  in 
causing  the  streets  to  be  channelled  and  paved  were  acting 
in  pursuance  of  the  Act,  and  therefore,  though  the  injury 

(a)  See  Bennett  v.  Brottghton,  (c)  10  A.  &  E.  188. 
Cited  10  M.  &  W.  559.                           (d)  3  Q.  B.  662. 

(b)  10  M.  &  W.  558. 
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was  occasioned  by  the  negligence  of  their  servants,  they        1860. 

were  entitled  to  notice  of  action. 

Cur.  adv.  vult. 


Mason 

9. 
BlRKBKHSAD 

Improvement 

Bramwell,  B.,  now  said : — There  is  one  objection  which       Com  mm- 


is  fatal  to  the  maintenance  of  this  action, — the  notice  of 
action  being  clearly  insufficient.  We  had  some  doubt  however 
whether  notice  of  action  was  necessary,  the  action  being 
for  negligence.  It  may  be  that  notice  of  action  is  not 
necessary,  where  the  negligence  is  the  personal  negligence 
of  the  individual ;  but  when  the  negligence  is  the  negli- 
gence of  a  servant  of  the  Commissioners  acting  in  the 
execution  of  the  Act,  we  think  they  are  entitled  to  notice. 

Channell,  B.#  concurred. 

Rule  absolute  (a). 

(a)  See  2  Chitty's  Statutes,  by  Welsby  and  Beavan,  p.  710. 


SIONEB4. 


Reed  v.  Lamb.  June  19,  20. 

JLJECLARATION.— That  after  the  passing  of  the  Cor-  The  register 
nipt  Practices  Prevention  Act,  1854,  to  wit,  on  the  20th  parliamentary 
day  of  August,  1859,  there  was  holden  an  election  in  and  ^  prance" 
for  the  borough  of  Berwick-upon-Tweed,  for  the  return  of  ^a  49^^- 
a  member  to  serve  in  parliament  for  the  said  borough,  and  jf^y^6 
one  D.  C.  Marjoribanks  was  a  candidate  at  the  said  elec-  c.  18,  is  a 

*  document  of 

such  a  public 
nature  as  to  be  admissible  in  evidence  upon  its  mere  production  by  the  returning  officer,  and 
therefore  an  examined  or  certified  copy  of  it  is  also  admissible. 

In  an  action  for  penalties,  under  the  Corrupt  Practices  at  Elections  Act,  1854  (17  &  18  Vict. 
c  102),  the  plaintiff  gave  in  evidence  a  copy  of  the  writ  and  return  from  the  office  of  the 
clerk  of  the  Crown,  certified  by  a  clerk  in  the  office  to  be  a  true  copy  of  the  original  writ 
and  examined  therewith.  The  defendant's  counsel  having  allowed  it  to  be  given  in  evidence 
as  a  certified  copy : — Held,  that,  assuming  it  was  not,  there  was  no  ground  for  granting  a  new 
trial. 

Sernble  that,  in  such  an  action,  parol  evidence  of  an  election  having  taken  place  is  not 
sufficient  without  proof  of  the  writ,  return  and  register. 
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1860.  tion  within  the  meaning  of  the  Act ;  that  after  the  passing 
Rked  of  the  Act  and  before  this  suit,  the  said  election  being  so 
holden  and  the  said  D.  C.  Marjoribanks  being  such  candi- 
date, the  defendant  was  guilt;  of  bribery  at  the  said  elec- 
tion, &c,  by  giving  money  to  one  M.  Middleman  then 
being  a  voter  for  the  said  borough  for  and  at  the  said  elec- 
tion &c,  in  order  to  induce  the  said  M.  Middlemas  to  vote 
for  the  said  D.  C.  Marjoribanks  at  the  said  election,  contrary 
to  the  said  statute,  whereby  the  defendant  then  forfeited  and 
became  liable  to  pay  for  his  said  offence  100/.,  for  which 
sum  the  plaintiff  in  this  Court  sues  according  to  the  said 
statute ;  and  the  plaintiff  saith  that  all  things  have  happened 
and  all  periods  of  time  have  elapsed  necessary  to  enable  the 
plaintiff  to  sue  for  and  recover  the  said  sum  of  lOOi,  &c 

There  were  ten  other  similar  counts  for  giving  or  offering 
bribes  to  other  voters,  or  giving  drink  by  way  of  refresh- 
ment to  voters  on  account  of  their  being  about  to  poll 
at  the  election. 

Plea:  Not  guilty  (by  statute  21  Jac.  1,  c.  4,  s.  4). 

At  the  trial,  before  Hill,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Northumberland,  in  order  to  prove  the  hold- 
ing of  the  election,  Mr.  Bacon,  managing  clerk  of  the 
plaintiff's  attorney,  said: — "I  have  a  certified  examined 
copy  of  the  writ  and  return  for  the  election  on  the  20th  of 
August,  1859,  from  the  office  of  the  clerk  of  the  Crown  in 
Chancery."    It  was  put  in  and  taken  as  read. 

Copies  of  the  poll  books  were  then  produced,  stamped  with 
the  seal  of  the  Crown-office  in  Chancery.  Bacon  said,  "I 
looked  at  the  copies  while  a  Mr.  Leman,  who  appeared  to 
be  acting  as  a  clerk  in  the  office  of  the  clerk  of  the  Crown 
in  Chancery,  read  over  the  originals.  The  copies  wert 
delivered  out  by  the  clerk.  I  bespoke  them  and  saw  the 
stamps  affixed  in  the  office."  On  cross-examination,  Mr. 
Bacon  said  he  looked  at  the  originals,  and  in  some  instances 
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186a        Crown.     Examined  therewith  this  20th  day  of  February, 

^^      I860.     G.V.  Leman.     Henry  Walker." 

9.  The  writ  was  as  follows  :— 

Lamb. 

"  Victoria,  &c  To  the  sheriff  of  the  borough  of  Berwick- 
upon-Tweed:  Whereas,  &c,  we  have  ordered  a  certain 
parliament  to  be  holden,  &c  We  command,  &c,  you,  that 
within  the  borough  aforesaid  one  fit  and  discreet  burgess, 
within  six  days  after  the  receipt  of  these  presents  (first 
giving  three  clear  days9  notice  at  the  least  of  the  day  of  such 
election,  exclusive  of  the  day  of  proclamation  and  of  the  day  of 
election),  freely,  &c,  you  cause  to  be  elected,  and  the  names 
of  such  burgess,  &c,  you  cause  to  be  inserted  in  certain 
indentures  to  be  thereupon  made  between  you  and  them 
who  shall  be  present  at  the  election,  &c. :  And  this  election 
so  made  distinctly,  openly  under  your  seal,  &c,  you  certify 
to  us  in  our  Chancery  by  forthwith  remitting  to  us  one  part 
of  the  aforesaid  indentures  annexed  to  these  presents,  together 
with  this  writ.    Witness  ourself,  &c.    Romilly.    Abbott. w 

"  To  the  sheriff  of  the  borough  of  Berwick-upon-Tweed, 
or  his  deputy.  A  writ  for  a  new  election  of  a  burgess  for  the 
said  borough.  "  Romilly.     Abbott.9 

"  Received  on  the  day  of  at  a.  m. 

"  Jos.  Heming,  Sheriff." 

"The  execution  of  this  writ  appears  in  the  schedule 
hereunto  annexed. 

"The  Answer  of  Jos.  Heming,  Sheriff." 

The  copy  indenture  was  stamped  and  certified  in  the 
same  manner  as  the  writ  It  stated  that  proclamation  had 
been  made  and  notice  of  the  day  of  election  given  by  the 
sheriff,  and  that  by  virtue  of  the  writ  thereunto  annexed, 
the  electors  present  on  the  day  of  the  date  thereof  had 
elected  D.  C.  Marjoribanks. 

At  the  conclusion  of  the  plaintiff's  case,  and  after  his 
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of  the  insufficiency  of  the  stamp,  which  must  always  be 
taken  before  the  document  is  read.  Secondly,  the  copies 
pat  in  were  properly  certified  copies.  They  purport  to  be 
office  copies,  and  at  the  end  of  each  is  the  certificate  u  this 
is  a  true  copy  of  the  original"  It  most  be  taken  that  the 
person  who  signed  the  copy  had  the  custody  of  the  originals, 
and  therefore  the  document  was  admissible  under  the 
14  &  15  Vict.  c.  99,  s.  14.  [Wilde,  B.,  referred  to  Baker 
▼.  Cave  (a?).] 

Thirdly,  as   to  the    poll-books,  copies  were    produced 
from  the  office  of  the  clerk  of  the  Crown  in  Chancery, 
which  were  sufficiently  proved   to  have  been  examined 
copies.     But,  as  office  copies,  they  were  admissible  in  evi- 
dence.   By  the  6  &  7  Vict.  c.  1 8,  s.  94,  office  copies  of  the  poll- 
books,  issued  by  the  clerk  of  the  Crown  or  his  deputy,  are 
made  evidence.     It  was  proved  that  Leman,  who  gave  out 
these  copies,  was  a  clerk  in  the  office, "  he  was  acting  as 
such."     When  a  person  is  appointed  to  a  public  office  he 
must  necessarily  employ  clerks.     There  was  therefore  evi- 
dence for  the  jury  that  Leman  was  the  proper  officer  to 
issue  the  copies  of  the  poll-books  which  were  in  his  custody. 
\Wilde,  B. — Rightly  or  wrongly,  the  poll-books  were  in  the 
custody  of  the  clerk  in  the  office.     May  it  not  be  said 
that  a  document  is  entrusted  to  the  clerk,  if  he  has  the  pos- 
session of  it  ?]     Assuming  that  the  copies  were  not  made 
admissible  by  the  6  &  7  Vict.  c.  18,  s.  94,  the  provisions  of 
that  clause  are  cumulative  and  do  not  exclude  other  proot 
Office  copies  of  documents  of  public  importance  are  admissible 
in  evidence,  if  the  officer  be  bound  either  at  common  law  or 
by  statute  to  furnish  copies:  Taylor  on  Evidence,  p.  1235, 
3rd  ed. ;  citing  Buller's  Nisi  Prius,  p.  229.     In  Apphton  v. 
Lord  Braybroohe  (b),  Bar/ley,  J.,   distinguishes  that  case, 
where  it  was  held  that  a  colonial  judgment  could  not  be 
proved  by  an  office  copy,  from  one  "  where  there  is  a  known 

(a)  1  n.  &  N.  674.  (b)  6  M.  &  Sel.  34. 
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officer  whose  duty  it  is  to  deliver  out  copies,"  as  in  the 
instance  of  the  chirograph  of  a  fine.  Poll-books  are  docu- 
ments of  a  public  character,  office  copies  of  which  are  made 
evidence,  and  these  copies  delivered  out  by  a  clerk  in  the 
office  of  the  clerk  of  the  Crown  in  Chancery,  and  sealed 
with  the  seal  of  the  office,  are  therefore,  at  common  law 
admissible  in  evidence  as  office  copies.  In  Mead  v.  Robin- 
am  (a)  a  copy  of  the  poll  taken  at  a  borough  election  was 
held  to  be  admissible.  So,  in  Rex  v.  Hughes  (b),  the  copy 
of  a  poll  on  the  election  of  a  mayor. 

Fourthly,  as  to  the  register  of  voters  produced  by  the 
town  clerk.  The  document  produced  was  a  copy  printed  in 
accordance  with  the  directions  of  the  6  &  7  Vict  c.  18,  s.  49. 
The  town  clerk  proved  that  it  was  a  duplicate  of  the  register 
in  the  possession  of  the  returning  officer.  There  was  there* 
fore  evidence  that  this  was  an  examined  copy  of  the  register. 
The  register  of  voters  in  the  custody  of  the  returning  officer 
is  a  public  document  of  such  a  nature  that  it  may  be  proved 
by  the  production  of  a  copy. 

Fifthly,  as  to  the  list  signed  by  the  revising  barrister. 
This,  was  the  list  handed  to  the  town  clerk  in  pursuance  of 
the  6  &  7  Vict.  c.  18,  s.  48.  In  Regina  v.  Clarke  (c),  a 
similar  list  was  admitted  in  evidence  by  Br/les,  J.,  for  the 
purpose  of  proving  that  a  particular  person  was  a  voter. 
[Channell,  B. — It  appears  to  me  that  the  plaintiff  does 
not  want  this  list,  because  there  is  sufficient  evidence  with- 
out it] 

Sixthly,  the  time  of  the  receipt  of  the  writ  is  sufficiently 
proved  by  the  return.  The  return  under  seal  (which  was 
an  act  done  by  a  public  officer  in  the  execution  of  his  duty, 
and  must  therefore  be  presumed  to  have  been  done  rightly,) 
states  the  proclamation  and  the  notice  of  holding  the  elec- 
tion.    If  that  document  is  evidence,  there  was  abundant 

(«)  WUles,  422.  (b)  Cited  Willes,  424. 

(c)  1  F.  &  F.  654. 
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1860.  proof  that  the  election  was  rightly  held.  The  return  is 
the  document  which  constituted  the  title  of  the  member 
to  his  seat  [Channel!,  B.,  referred  to  The  Irish  Society 
v.  The  Bishop  of  Deny  (a).] 

Lastly,  assuming  that  evidence  material  for  the  purpose 
of  inducing  the  jury  to  come  to  a  conclusion  upon  specific 
facts  has  been  erroneously  admitted,  no  new  trial  will  be 
granted  if  it  can  be  shewn  that  these  facts  need  not  have 
been  proved.  [Bramwell,  B. — Suppose,  in  an  action  against 
the  acceptor  of  a  bill,  the  plaintiff  attempted  to  prove  the 
presentation,  but  did  so  by  improper  evidence,  would  that 
be  wholly  immaterial  ?]  It  is  submitted  that  it  would  have 
been  sufficient  to  prove  an  election  de  facto,  without  proving 
the  regularity  of  it  The  17  &  18  Vict  c.  102,  after 
reciting  that  "  the  laws  now  in  force  for  preventing  corrupt 
practices  in  the  election  of  members  to  serve  in  parliament 
have  been  found  insufficient,  and  that  it  is  expedient  to 
consolidate  and  amend  such  laws  and  to  make  further  pro- 
vision for  securing  the  freedom  of  such  elections,"  by  sec- 
tion 2  enacts  that  the  following  persons  shall  be  deemed 
guilty  of  bribery  and  shall  be  punishable  accordingly : — 1. 
"  Every  person  who  shall  &c.  give,  lend  &c.  any  money  or 
valuable  consideration  to  or  for  any  voter  &c,  in  order  to 
induce  any  voter  to  vote  or  refrain  from  voting  &c.  at  any 
election."  Under  these  words  the  offence  may  be  complete 
though  no  election  ever  took  place.  "Any  election"  means 
"any  election  which  may  thereafter  take  place."  The 
offence  was  complete  by  the  corrupt  act  of  purchasing  or 
endeavouring  to  purchase  the  vote ;  therefore,  even  if  the 
whole  of  the  documentary  evidence  used  at  the  trial  were 
rejected,  the  offence  would  have  been  proved.  [  Wilde,  B.t 
referred  to  Doe  d.  Welsh  v.  Langfitld  (&).]  Middlemas 
proved  that  there  was  an  election  de  facto.  [Channell,  B. — 
The  election  is  held  by  a  person  filling  the  office  of  re- 
(o)  12  CL  &  F.  641.  (b)  16  M.  &  W.  497. 


Lamb* 


TRINITY   VACATION,    24    VICT.  88 

turning  officer :  the  question  is  whether  his  authority  must        18G0. 
not  be  shewn.]     No  doubt  it  was  necessary  to  prove  that       v— ^r-«- ^ 
Middlemas  was  a  voter,  but  the  fact  that  the  defendant        .  »- 
offered  a  bribe  to  Middlemas  as  a  voter  is  evidence,  as 
against  the  defendant,  that  he  was  a  voter.     There  was  no 
contest  on  that  point*  and  no  cross-examination  with  refe- 
rence to  it  at  the  trial.     The  Court  in  its  discretion  will 
not  grant  a  new  trial   on   a  point  on  which  there  was 
abundant  evidence  uncontradicted  on  the  former  trial. 

Edward  James  and  Kemplay,  in  support  of  the  rule. — * 
First,  the  parol  evidence  without  the  documents  was  not 
sufficient  to  support  the  verdict  That  which  constitutes 
the  offence  in  respect  of  which  the  plaintiff  has  brought 
his  action  for  a  penalty,  is  bribery  at  a  particular  election* 
The  declaration  states  that,  on  the  20lh  of  August,  1859, 
there  was  holden  an  election  for  the  borough  of  Berwick 
upon  Tweed,  and  that  the  defendant  bribed  Middlemas  to 
"  vote  at  the  said  election."  In  any  case  the  plaintiff  must 
prove  that  Middlemas  was  a  voter.  [JFilde,  B. — In  the 
interpretation  clause  (sect.  38)  of  the  17  &  18  Vict.  c.  102 
it  is  said,  "the  word  'voter'  shall  mean  any  person  who 
has  or  claims  a  right  to  vote  in  the  election  of  a  member  or 
members  to  serve  in  parliament."]  That  docs  not  refer  to 
a  person  who  is  not  a  voter,  and  never  pretended  to  be 
so.  The  words  "claims  a  right  to  vote"  apply  to  [a  case 
where  a  voter,  who  has  been  excluded  by  the  revising 
barrister,  has  a  right  to  claim  to  be  a  voter  and  tender  hid 
vote.  In  committee  on  a  scrutiny,  voters  whose  names 
have  been  expunged  by  the  revising  barrister  might  be 
retained :  6  Vict.  c.  18,  s.  98.  Independently  of  the  docu- 
mentary evidence,  there  was  merely  primd,  facie  evidence 
that  Middlemas  was  a  voter.  The  admission  of  the  docu- 
mentary evidence  may  have  disabled  the  defendant's  counsel 
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from  commenting  successfully  on  the  prima  facie  evidence. 
[  Wide,  R. — Would  not  the  learned  Judge  have  been  bound 
to  tell  the  jury  that,  if  a  bribe  was  offered  to  a  person 
claiming  to  be  a  voter,  the  offence  was  complete  ?]  It  is 
submitted  not,  unless  the  claim  was  a  real  one.  If  the 
register  had  not  been  before  the  jury,  it  might  have  been 
contended  with  effect  that  the  person  bribed  did  not  in 
reality  chum  to  have  a  vote.  [CAoaar/Z,  R— The  docu- 
mentary evidence  may  be  material  to  prove  the  averment 
in  the  declaration  that  the  election  was  for  a  member  for 
the  borough  of  Berwick  upon  Tweed.]  All  that  the  jury 
would  have  been  justified  in  inferring  from  the  parol  evi- 
dence was  that  something  which  was  called  an  election  was 
going  on.  There  was  nothing  to  shew  that  it  was  a  proper 
assembly  held  in  obedience  to  the  wriu  If  there  was  no 
writ  the  supposed  election  was  null  and  void,  and  no  right 
of  action  for  the  penalty  could  have  accrued. 

Secondly,  the  docuinentarv  evidence  was  not  admndMft. 
With  respect  to  the  writ  and  return,  the  14  &  IS  Vict, 
c.  $9,  s.  14>  only  provides  for  the  adattsabifity  of  an  en- 
aiined  or  certified  ropy  of  any  book  or  aWaawaf  of  a  pdbfic 
naturew  There  b  no  statute  which  readers  a  copy  of  a  ami 
ad»Wsibte.  If  there  was  no  writ  these  cooki  be  no  election. 
The  document  produced  and  said  to  be  a  certified  copy 
turued  oat  not  to  be  sx  It  was  allowed  to  be 
read*  urxkr  the  6?*$c&k*a  otxsoa  that  it  was  * 

Third!  y*  the  copy  ot  the  regbter  or  voters 
sToie.  By  tie  4>cx  sevoxt  of  tie  *  4  T  Ykfc.  c.  IS  the 
r*vufufc£  barroatr  aauec  vifviwr  tu  die  sown  cietk  the  fiat  of 
vucecsw  and  tie  oowrt  cteck  atuat  cause  ca*  Hast  a>  he  lupiul 
aud  printed  J*  a  xv*»  whica  ke  arusc  sipr  and  de&ve*  la 
ta*  returning  odfcec.  B*  tie  4^ul  «ccca  cue 
bwv*  so  sicned  *  aude  si*  •wsftrr  ^c  vucerst  Rib 
is  3vc  a  Jxvunnrtu  ^c  >acu  a  juciie  aarace  as  w  be 
5tlsi*r  :a  etvdroc*  ja  :cs  :mror  mductsira  i*  tile  cvtarnisa? 


TRINITY   VACATION,    24    VICT.  85 

officer;  but  it  would  be  necessary  to  prove  the  signature  of       i860. 

the  town  clerk,  for  without  his  signature  it  would  not  be      v-^~- J 
,  .  Kebd 

the  register.     [Channel!,  B. — The  right  to  have  a  copy  is  ». 

not  limited  to  the  inhabitants  of  the  particular  borough, 
but  an;  of  the  public  may  obtain  one  on  payment.  Pollock* 
C.  B. — The  transfer  books  of  the  Bank  of  England  relate 
only  to  the  holders  of  stock,  and  yet  they  are  public  docu- 
ments. A  number  of  other  books  and  documents  of  a  like 
nature  are  mentioned  in  Taylor  on  Evidence,  sect.  1438, 
p.  1281,  3rd  ed.,  such  as  parish  registers,  the  books  of  the 
East  India  Company,  the  rolls  of  courts  baron,  assessments 
of  land  tax,  &c.  (a).]  The  6  &  7  Vict  c.  18  does  not  require 
the  register  to  be  kept  in  any  particular  place,  only  in  the 
custody  of  the  returning  officer.  Corporation  books  are 
admissible  if  they  come  from  the  proper  custody :  Bex  v. 
Mothersell (ft),  Phillipps  on  Evidence,  vol.  2,  p.  229, 10th  ed. ; 
but  there  is  no  authority  that  a  copy  of  them  may  be  given 
in  evidence.  So  with  terriers  or  surveys  of  glebe  lands, 
which  are  required  by  the  ecclesiastical  canons  to  be  re* 
turned  into  the  registry  of  the  bishop:  Phillipps  on  Evidence, 
vol.  2,  p.  235,  10th  ed.  Printed  copies  of  the  statements 
of  the  annual  accounts  of  a  turnpike  trust,  produced  from 
the  office  of  the  clerk  of  the  peace  (to  which  the  originals, 
signed  by  the  chairman  at  the  annual  general  meeting,  had 
been  returned  pursuant  to  the  3  Geo.  4,  c.  126,  s.  78),  are 
not  admissible  in  evidence,  in  an  action  against  the  trustees, 
without  proof  that  the  originals  were  lost  or  destroyed: 
Pardoe  v.  Price  (c).  Besides,  the  copy  produced  was  not 
proved  to  be  an  examined  or  certified  copy. 

Fourthly,  there  was  no  evidence  of  notice  of  the  election. 
[Pollock,  C.  B. — The  House  of  Commons  cannot  assemble 

(a)  See  also  Motteram  v.  The         (b)  1  Str.  93. 
Eastern  Counties  Railway  Com-         (c)  13  M.  &  W.  267. 
pamy,  7  C.  fi.  N.  S.  568. 
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1SG0.       without  a  previous  proclamation;  but,  in  a  proceeding  in 
V"JTr^"'      which  it  became  necessary  to  prove  that  the  House  was  sitting, 
••  would  it  be  necessary  to  prove  that  they  were  called  toge- 

ther by  proclamation  ?  The  maxim  "omnia  rite  acta  pre- 
sumuntur"  applies.]  Unless  notice  be  given  according  to 
the^  provisions  of  the  33  Geo.  3,  c  64,  and  3  &  4  Vict, 
c.  81,  the  election  would  be  wholly  void.  [Pollock,  C.  B. — 
As  an  election,  but  not  for  other  purposes.  Though  a  trial 
is  set  aside  and  a  venire  de  novo  granted,  that  does  not 
prevent  an  indictment  for  perjury  committed  at  the  trial.] 
— They  abandoned  the  objection  as  to  the  admissibility  of 
the  poll  book. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  ride 
ought  to  be  discharged.  I  am  not  aware  that  it  is  necessary 
to  say  anything  with  respect  to  the  question  whether  parol 
evidence  would  be  sufficient  without  the  documents;  but 
I  cannot  abstain  from  making  this  remark,  that  it  appears  to 
me  idle  to  contend  that  there  was  no  proof  that  the  person 
bribed  was  a  voter,  or  that  there  was  an  election  for  a 
member  of  parliament.  Human  life  is  too  short  to  admit  of 
its  being  occupied  in  needless  repetitions.  In  an  action  by 
the  assignees  of  a  bankrupt,  a  witness  is  called  and  merely 
asked  "  are  the  plaintiffs  the  assignees  ?*  The  answer  is, 
"yes.*  Then,  is  there  to  be  a  motion  for  a  new  trial 
because  the  witness  was  not  asked  whether  the  pkinjiffr 
were  the  assignees  of  the  particular  bankrupt,  naming  him 
at  the  time  ?  We  ought  not  for  a  moment  to  entertain  such 
an  objection.  The  pleadings  were  opened  and  the  jury  were 
to!d  what  issues  they  had  to  try ;  and  no  doubt  the  learned 
counsel  said  that  this  was  a  proceeding  by  the  plaintiff 
against  the  defendant,  on  the  ground  that  on  the  20th  of 
August,  1859,  there  was  an  election,  in  and  for  the  borough 
of  Berwick  upon  Tweed,  for  the  return  of  a  member  to  serve 
in  parliament  fur  that  borough.     No  doubt,  also,  it  was 
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I860.  answers  the  provisions  under  which  such  a  copy  may  be 
given  in  evidence.  I  think  that  all  the  objections  fail,  and 
the  rule  must  be  discharged. 

Channell,  B. — I  also  think  that  the  rule  ought  to  be 
discharged.  It  seems  to  me  unnecessary  to  give  any  opinion 
upon  the  question  whether  parol  evidence,  apart  from  the 
documents,  would  have  supported  the  plaintiff's  case, 
because  if  the  parol  evidence  can  be  connected  with  the 
documents  there  was  clearly  a  case  for  the  jury*  Whether 
it  can  or  cannot  depends  upon  whether  or  no  the  docu- 
ments were  admissible.  The  objection  to  the  poll-book 
was  very  properly  given  up,  because  it  was  admitted  that 
an  office  copy  of  that  poll-book  would  be  evidence,  and 
though  there  was  no  proof  that  the  copy  produced  was  an 
examined  copy,  it  appeared  that  it  was  an  office  copy,  and 
that  is  sufficient  There  were  three  other  documents,  to 
the  admissibility  of  which  objection  was  made.  First,  it 
was  said  that  there  was  no  evidence  of  the  writ  having 
issued,  and  that  the  election  took  place  under  the  writ 
That  is  an  important  objection,  because  I  am  not  prepared 
to  say,  that  if  there  was  no  evidence  that  a  writ  issued,  a 
mere  election  de  facto  would  have  supported  this  proceed- 
ing. I  do  not  say  it  would  not,  but  I  guard  myself  against 
expressing  an  opinion  that  parol  evidence  of  an  election, 
unconnected  with  any  writ,  would  have  been  sufficient 
Then  was  there  evidence,  properly  receivable,  of  a  writ?  A 
document  was  put  in  and  a  witness  was  asked  if  that  was 
"an  examined  certified  copy."  The  question  involved  two 
considerations,  its  being  examined  and  certified.  It  was 
stated  to  be  a  certified  copy,  and  the  defendant's  counsel 
was  under  that  impression,  and  therefore  allowed  it  to 
be  taken  as  read.  Prima  facie  the  defendant  was  bound 
by  the  admission  that  the  document  should  be  taken  as 
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I860.  and  deliver  them  to  the  public  on  payment  of  a  certain 
charge.  It  appears  to  me  that  the  printed  book  is  a  public 
document,  the  production  of  which  would  be  evidence  per 
se,  if  produced  from  the  proper  custody,  and  consequently 
an  examined  or  certified  copy  of  it  might  be  given  in  evi- 
dence. I  do  not  however  enter  into  the  question  whether 
the  copy  produced  was  examined  or  certified,  because 
the  only  objection  taken,  according  the  Judge's  note,  was 
that  the  register  itself  must  be  produced.  I  come  to  this 
conclusion  without  any  reluctance,  because  I  cannot  enter- 
tain a  particle  of  doubt  that  the  copy  produced  was  a  true 
copy.  There  was  one  other  objection,  viz.,  that  due  notice 
of  the  election  was  not  proved,  but  that  is  immaterial ;  for 
when  the  writ  was  in  evidence,  and  the  register  proved, 
it  is  no  answer  to  say  that  the  plaintiff  has  not  proved 
a  notice. 

Wilde,  B, — I  am  of  the  same  opinion.  The  main  point 
for  our  judgment  is  as  to  the  admissibility  in  evidence  of 
these  three  documents,  the  writ,  the  return,  and  the  regis- 
ter. As  regards  the  writ  and  return,  they  were  produced 
by  the  plaintiff's  counsel  as  certified  copies,  and  it  is  plain 
that  he  thought  they  were.  The  counsel  for  the  defendant 
did  not  ask  to  look  at  them,  but  allowed  them  to  be  put  in 
and  taken  as  read.  He  subsequently  found  out  that  they 
were  not  certified  copies,  and  then  made  the  objection. 
At  that  time  the  plaintiff's  counsel  was  not  in  Court/  but 
no  doubt,  if  he  had  been,  he  would  have  removed  the 
objection,  for  he  bad  a  witness  who  could  have  proved  that 
they  were  examined  copies.  Under  these  circumstances 
we  are  to  determine  whether  or  no  these  documents  were 
admissible  as  certified  copies.  For  my  own  part,  I  think 
that  the  rule  with  reference  to  the  course  at  Nisi  Prius 
ought  to  be  strictly  acted  on.     If  counsel  have  allowed* 


TRINITY   VACATION,    24    VICT. 

without  objection,  a  paper  to  be  put  in  as  proved,  they 
should  be  bound  by  it,  unless  there  are  strong  circumstances, 
to  shew  that  the  verdict  ought  not  to  stand.     If,  indeed, 
the  circumstances  disclose  bad  faith,  or  that  the  document 
itself  was  not  admissible  in  evidence,  there  might  be  reason 
for  the  Court  rejecting  it  and  granting  a  new  trial.     But 
in  this  case  there  is  neither  of  those  elements :  the  whole 
matter  was  in  perfectly  good  faith,  and  the  documents  were 
admissible.     Under  these  circumstances,  if  we  came  to  the 
conclusion  that  these  documents  were  not  certified  copies, 
we  should  cause  great  injustice.     The  writ  was  certainly  a 
certified  copy :  it  was  not  only  in  the  ordinary  form,  but  it 
was  a  document  coming  from  the  office  where  the  original 
was  kept,  and  containing  a  memorandum  signed  by  a  clerk 
to  the  effect  that  it  was  a  certified  copy.     I  think  that  the 
point  does  not  arise,  the  objection  not  having  been  taken  at 
the  time.     The  same  remarks  apply  to  the  return.     Then 
it  only  remains  to  consider  the  register.     No  objection  was 
raised  as  to  whether  the  document  produced  was  or  was  not 
a  certified  copy ;  the  only  question  was  whether  the  original 
was  of  such  a  character  that  it  would  be  evidence  if  pro- 
duced from  the  proper  custody.     It  was  laid  down  by  Lord 
Halt  in  Lynche  v.  Clarke  (a),  and  adopted  in  a  note  in 
Douglas's  Reports  (4),  "  that  wherever  an  original  is  of  a 
public  nature  and  would  be  evidence  if  produced,  an  imme- 
diate sworn  copy  thereof  will  be  evidence."    The  question 
therefore  is,  whether  this  document  is  of  a  public  nature, 
such  as  to  be  evidence  per  se  if  produced  from  the  proper 
custody.     It  has  been  argued  that  it  is  not,  and  that  it 
would  be  necessary  to  prove  the  signature  of  the  town 
clerk.     But  no  authority  was  cited  for  that,  and  it  seems  to 
me  that  it  is  a  document  of  such  a  public  nature  that  it 
would  prove  itself  if  brought  from  the  proper  custody.     It 
(«)  2  Salk.  154.  (ft)  Vol.  2,  p.  594. 
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is  a  document  in  which  the  public  are  concerned :  it  is  kept 
in  pursuance  of  an  act  of  parliament,  and  confided  to  the 
custody  of  a  particular  officer  for  a  public  purpose,  and 
moreover  the  Act  provides  that  any  person  may  have  a  copy 
of  it.  Public  convenience  requires  that  a  copy  should  be 
admissible  in  evidence.  For  these  reasons  I  think  that  the 
three  documents  were  admissible  in  evidence.  A  further 
point  was  raised,  viz.,  that  there  was  no  evidence  of  notice. 
The  truth  is  that  the  return  made  by  the  sheriff  was  evi- 
dence of  notice.  I  do  not  dwell  upon  that,  because  I  am  of 
opinion  that  in  order  to  constitute  this  offence  under  the 
statute,  it  was  not  necessary  to  prove  all  the  minute  forma- 
lities necessary  before  an  election  can  take  place.  As  to  the 
last  point,  viz.,  whether  parol  evidence  without  the  docu- 
mentary would  be  sufficient  to  sustain  the  verdict,  it  is 
unnecessary  to  give  an  opinion.  It  was  argued  that  if  these 
documents  are  not  admissible,  still  the  Court  will  not  grant 
a  new  trial,  because  there  was  abundant  evidence  without 
them,  and  they  could  have  had  no  effect  on  the  minds  of 
the  jury.  As  we  all  think  they  were  admissible,  it  is  not 
necessary  to  say  any  more  on  that  point  I  agree  with  the 
Lord  Chief  Baron,  that  we  ought  to  act  upon  what  may  be 
fairly  presumed  to  be  the  meaning  of  the  language  of  the 
witness,  and  not  to  take  every  sentence  by  itself  without 
reference  to  the  subject-matter.  For  these  reasons  I  think 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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so  much,  but  if  not,  then  the  costs  de  bonis  propriis.     But 
if  it  be  held  that  an  executor  is  a  judgment  debtor  within 
••  that  enactment,  this  consequence  will  follow,  that  a  debt 

XvO  B  SATS* 

due  to  him  in  his  own  right  might  be  attached  for  the 
testator's  debt  [Martin,  B.— In  Roll.  Abridg.  tit  Customs 
of  London  (K.)  2,  it  is  said  that  a  debt  due  to  an  adminis- 
trator may  be  attached.]  In  Baynard  v.  Nicolls  (a),  it  was 
held  that  an  executor  of  a  judgment  creditor  is  not  entitled 
to  attach  a  debt  due  to  the  judgment  debtor  before  he  has 
made  himself  a  party  to  the  judgment.  Lord  Campbell  there 
said,  "  I  would  by  no  means  give  a  forced  construction  to 
enactments  against  garnishees:  that  would  often  lead  to 
molestation  of  third  parties  without  much  benefit  to  any  one." 
[Bramwell,  B. — According  to  the  old  form,  in  an  action  by 
and  against  executors,  the  declaration  should  be  in  the 
detinet  only,  though  sometimes  an  executor  might  be  sued 
in  the  debet  and  detinet,  as  in  Hargrove's  Case  (J).] — 
Secondly,  if  this  rule  be  made  absolute  it  would  disturb 
the  due  administration  of  the  testator's  assets.  After  a 
decree  in  an  administration  suit,  a  Court  of  equity  will 
restrain  the  creditors  from  proceeding  at  law;  and  if  a 
creditor,  after  notice  of  the  decree,  obtains  judgment  against 
the  executor,  and  takes  in  execution  the  testator's  assets,  he 
will  be  compelled  to  restore  them :  Clarke  v.  Tlie  Earl  of 
Ormonde  (c).  Here  the  judgment  creditor  is  proceeding 
after  notice  of  the  decree,  and  this  attachment  is  only 
another  mode  of  enforcing  execution  >  \Bramtoell9  B. — 
Suppose  a  creditor  issued  a  fi.  fa.,  and  afterwards  there  was 
a  decree  in  an  administration  suit,  would  he  be  restrained 
from  proceeding  with  his  execution  ?]  Kent  v.  Pickering  (d) 
decided  that  after  a  decree  for  the  administration  of  the 
assets  of  a  testator,  the  Court  will  interfere  so  far  as  to  give 

(a)  5  E.  &  B.  59.  (c)  Jacob,  722. 

(A)  5  Rep.  65.  (d)  5  Sim.  569. 
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I860.        arc>  common  carriers  of  goods  and  chattels,  to  wit,  from 
BV-^Y^-'      London  to  Torquay,  Bath,  Taunton,  Exeter,  Trowbridge, 
»•  Plymouth,   Bristol,  Reading,  Yeovil  and  Totnes  respec- 

Westekn      tively,   and    from  Bristol    to  Portsmouth   and    Taunton 
respectively,  and  from  Salisbury  to  Plymouth,  and  from 
Oxford  to  Yeovil,  and  from  Frome  to  Trowbridge;  and 
thereupon  the  plaintiffs  caused  to  be  delivered  to  the  de- 
fendants, and  the  defendants  then  accepted  and  received 
of  and  from  the  plaintiffs,  certain  boxes,  parcels,   bales, 
hampers,  and  other  packages,  containing  goods  and  chat- 
tels of  great  value,  to  be  safely  and  securely  carried  and 
conveyed  by  the  defendants  from  London  to  Torquay, 
Bath,  Taunton,   Exeter,  Trowbridge,  Plymouth,  Bristol, 
Reading,  Yeovil  and  Totnes  respectively,  and  from  Bristol 
to  Portsmouth  and  Taunton  respectively,  and  from  Salis- 
bury to  Plymouth,  and  from  Oxford  to  Yeovil,  and  from 
Frome  to  Trowbridge,  and  then,  to  wit  at  Torquay,  Bath, 
&c,  to  be  respectively  safely  and  securely  delivered  for  the 
plaintiffs  for  certain  reasonable  reward  to  the  defendants  in 
that  behalf.     Yet  the  defendants,  not  regarding  their  duty 
as  such  common  carriers,  did  not  nor  would  safely  or 
securely  carry  or  convey  the  said  boxes,  parcels,  &c,  re- 
spectively, or  any  of  them,  to  Torquay,  Bath,  Taunton, 
Exeter,  Trowbridge,  Plymouth,  Bristol,  Reading,  Yeovil, 
Totnes  and  Portsmouth  aforesaid  respectively;  nor  there, 
to  wit,  at  Torquay,  Bath,  &c,  respectively,  safely  or  se- 
curely deliver  the  same  to  the  plaintiffs ;  but,  on  the  con- 
trary, the  defendants  so  carelessly  and  negligently  behaved 
and  conducted  themselves   in   the  premises,  that  by  and 
through  the   negligence,  carelessness  and  default  of  the 
defendants  in  the  premises,  the  said  boxes,  parcels,  &&, 
and   their  contents,  became  and  were  damaged,  broken, 
spoiled  and  wholly  lost  to  the  plaintiffs. 

The  plaintiffs,  in  pursuance  of  a  Judges  order,  delivered 
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particulars  of  (heir  claim  for  damage,  injur;  and  loss,  i860. 
amounting  to  67i  10*  Id.  The  particulars,  which  were  in  _^ — *"  ' 
the  following  form,  comprised  twenty-six  items : — 


London  to  Bath    . 

1859. 
Uarch4 

Torquay 

Jobs  25 

&& 

Salisbury,  Plymouth 

jm.i 

Bristol,  FortEmouth, 

Augt.  12 

&c. 

Damage  to  Prints     .    . 
Damage  to  Box  Glass   . 


By  delay  to  2  Hampers  Plants 
Value  of  Pun.  Treacle  lost 


Weitebh 
Railwat  Co. 


The  defendants  pleaded  payment  of  551.  into  Court, 
»nd  that  such  sum  was  enough  to  satisfy  the  claims  of  the 
plaintiffs  in  respect  of  the  matters  therein  pleaded.  There- 
upon the  plaintiffs  obtained  the  order  now  sought  to  be 


The  affidavit  in  answer  to  the  rule  stated,  that  the  items 
of  the  particulars  of  demand  consisted  of  sums  actually 
paid  by  the  plaintiffs  to  the  owners  of  the  goods  in  satis- 
faction of  claims  for  loss  or  damage  to  such  goods  whilst 
in  the  possession  of  the  defendants  as  carriers :  that  with- 
out such  particulars  it  was  impossible  for  the  plaintiffs  to 
know  which  of  the  twenty-six  items  of  the  plaintiffs'  claim 
are  disputed  by  the  defendants;  and  without  such  parti- 
culars the  plaintiffs  would  have  to  be  prepared  to  prove 
every  item  on  the  trial,  and  to  bring  up  several  witnesses 
from  different  parts  of  the  country,  at  a  considerable  ex- 
pense, to  prove  every  item. 

C.  Pollock  shewed  cause.— The  difficulty  wotdd  not 
vise  under  the  old  form  of  declaration  because  it  would 
have   contained  a  distinct  count  for  each  item  of  claim, 
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I860.        and  the  defendants  must  have  specified  in  respect  of  which 

Baxexdau    counte  tbcjy  paid  the  money  into  Court     [Martin,  B.— I 

*•  have  had  similar  cases  before  me  at  Chambers,  and  I 

Wbstirk     thought  it  reasonable  that  the  defendants  should  give  the 
Railway  Co.  .     .  _» 

particulars.]     Unless  the  application  is  granted,  the  plaintiffs 

will  be  bound  by  their  particulars,  whilst  the  defendants 

may  apply  their  payment  to  any  item  of  claim,  so  as  to 

meet  the  plaintiffs'  proof. 

Field,  in  support  of  the  rule. — The  declaration,  in  fact, 
comprises  twenty-six  counts,  and  but  for  the  Common  Law 
Procedure  Act,  1852,  would  have  been  bad  on  special 
demurrer.  Before  that  Act  the  plaintiffs  must  either  have 
brought  separate  actions,  or  had  separate  counts  for  each 
alleged  grievance.  Upon  a  declaration  framed  as  this  is, 
the  defendants  are  entitled,  as  a  matter  of  right,  to  par- 
ticulars of  the  plaintiffs*  claim.  Since  the  plaintiffs  have 
chosen  to  include  twenty-six  counts  in  one,  the  defendants 
have  a  right  to  pay  money  into  Court  without  specifying 
the  particular  count  upon  which  it  is  paid.  Payment  into 
Court  is  a  statutory  right.  [C/iannett,  B. — So  is  a  set-off, 
but  particulars  must  be  given.  Pollock,  C.  B. — The  mere 
payment  into  Court  does  not  lead  to  the  settlement  of  the 
action,  nor  simplify  the  issue;  for  if  the  particulars  are 
not  given,  the  plaintiffs  must  prove  every  item  of  claim. 
Bramwell,  B. — As  the  matter  stands,  the  plaintiffs  must 
prove  damage  above  the  amount  paid  into  Court ;  but  if 
particulars  are  given,  and  the  plaintiffs  shew  that  upon  any 
one  item  of  damage  they  are  entitled  to  a  shilling  more 
than  the  sum  mentioned  in  the  particulars,  they  would  be 
entitled  to  the  verdict,  although  the  sum  paid  into  Court 
exceeded  the  amount  of  damage  which  they  proved. 
Martin,  B. — The  plaintiffs  only  say,  "  Tell  us  upon  which 
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count  you  pay  the  money  into  Court"    If  particulars  are        18O0. 
not  given,  the  plaintiffs  most  be  prepared  to  prove  every      ^-^r— s 

m  Baxfxdalc 

item,  because  the  defendants  may  apply  the  payments  as  ». 

Gil  bat 

they  think  fit.]  The  plea  is  in  accordance  with  the  form  Western 
prescribed  by  the  71st  section  of  the  Common  Law  Proce- 
dure Act,  1852,  viz.,  "that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matter  herein 
pleaded  to"  [Martin,  B. — Suppose  a  count  in  trespass  quare 
clausum  fregit  is  joined  with  a  count  in  trover,  and  the 
defendant  pleads  to  the  whole,  payment  into  Court,  may 
he  not  be  compelled  to  specify  upon  which  count  he  pays 
the  money?  Channel!,  B. — In  Ireland  v.  Thompson  {a\ 
the  defendant  pleaded,  with  several  other  pleas,  payment  of 
5000£  in  satisfaction  of  the  plaintiffs  demand,  and  the 
Court  made  absolute  a  rule  to  discharge  the  rule  to  plead 
several  matters,  unless  the  defendant  delivered  particulars 
of  the  payment]  In  Phipps  v.  Sothern  (b)  the  Court  refused 
to  compel  a  defendant  to  deliver  particulars  of  payment. 
It  was  argued  that  the  case  was  analogous  to  the  plea  of 
set-off;  but  Parke,  B.,  said,  "  There  is  no  such  analogy  as 
that  contended  for.  A  plea  of  set-off  is  in  effect  a  cross 
action,  and  the  plaintiff  has  a  right  to  know  what  claim 
the  defendant  has  against  him ;  but  here  you  seek  to  make 
the  defendant  disclose  the  evidence  in  support  of  his 
answer  to  the  action."  There  is  no  instance  of  such  an 
application  as  the  present. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged. 

Martin,  B. — I  am  of  the  same  opinion. 

Bramwkll,  B. — I  do  not  say  that  the  rule  should  be 

(a)  4  Bing.  N.  C.  716.  (b)  8  Dowl.  P.  C.  208. 

VOL.  VI. — W.  8.  M  EXC2Z. 
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Grkat 

Wkstsbv 
Railway  Co, 


absolute.  The  application  is  of  a  norel  character,  and  it  may 
be  that  the  effect  of  setting  aside  the  order  of  my  brother 
Channel!  might  compel  the  plaintiffs  to  have  twenty-six 
separate  counts.  If  the  declaration  had  merely  contained 
the  common  counts  for  goods  sold  and  delivered,  I  should 
have  doubted  the  power  of  the  Court  to  order  particulara 
It  would  be  as  reasonable  to  require  particulars  of  payment 
before  action  as  after  it,  but  it  is  never  done. 

Rule  discharged* 


Alexander  v.  Worman. 

,/lLCTTON  for  work  done  and  materials  provided  by  the 
plaintiff  for  the  defendant,  and  for  commission  payable  from 
the  defendant  to  the  plaintiff  in  respect  thereof 

Plea. — Never  indebted. 

At  the  trial,  before  Blackburn,  J.,  at  the  Surrey  Summer 


JtdyQ. 

The  plaintiff 
was  surveyor 
to  a  Benefit 
Building 
Society,  of 
which  the 
defendant  was 
one  of  the 
managing 

directors.  By    Assizes,  1859,  it  appeared  that  the  plaintiff,  who  was  a 

a  Role  of  the  .  *  .       7  -      ,  ^ 

Society,  it        surveyor,  sought  to  recover  from  the  defendant  the  sum  of 

was  declared 

that  its  object  MA  105.,  being  hie  commission  at  3)  per  cent,  for  pre* 
nwlneyto™06  P^ng  plans,  specifications,  &c.f  and  superintending  the 

members  to 
enable  them 
to  buy  or 
build  houses. 
By  another 
Rule,  the 

surveyor  shall  People's  Co-operative  Benefit  Building  Society.''  At  a 
and  report        general  meeting  of  the  members  of  the  Society,  held  on 

upon  nouses 

and  other  property  "  previous  to  money  being  advanced  thereon  by  the  Society,  and  shall 
transact  all  other  business  of  the  Society,  &c,  for  which  he  shall  receive  out  of  the  funds 
thereof  a  fair  and  reasonable  remuneration."  The  directors  took  on  lease  a  piece  of  land 
on  which  they  covenanted  to  build  six  houses.  At  a  meeting  of  the  directors,  at  which 
the  defendant  was  present,  it  was  resolved  that  the  plaintiff  be  instructed  to  prepare  plans 
and  specifications  for  the  nouses.  At  another  meeting  it  was  resolved  that  the  plaintiff  be 
paid  a  commission  of  3}  per  cent,  on  the  outlay.  The  plaintiff  prepared  the  plans  and 
specifications  and  superintended  the  building,  but  before  it  was  finished  the  Society  became 
insolvent.  The  plaintiff  made  several  applications  ".to  the  directors  of  the  Society"  for  payment 
of  his  commission  but  without  success,  and,  the  Society  having  become  extinct,  he  brought 
an  action  against  the  defendant. — Held,  that  the  contract  was  not  with  the  defendant  per- 
sonally but  with  the  Society,  and  that  the  plaintiff's  only  right  to  remuneration  was  out  of  the 
Society's  funds :  Per  Pollock,  C.  B.,  Martin,  B.,  and  Channdl,  B.    Bramwell,  B.,  dLssentiente. 


erection  of  six  houses  in  the  Midhurst  Road,  Betbnal 
Green,  Middlesex.  The  defendant  was  a  shareholder  of  a 
Benefit  Building  Society,  called  "  The  Second  East  London 


Woumam. 
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the  4th  of  March,  1858,  at  which  the  plaintiff  and  defend-        }8CO. 
ant  were  present,  it  was  resolved  that  the  defendant  and      v-^r — ' 

Alexander 

four  other  persons  "  become  members  of  the  committee :"  _  v. 
also  that  the  plaintiff  "  be  the  surveyor  of  the  Society ."  At 
a  committee  meeting,  held  on  the  20th  April,  1858,  at 
which  the  plaintiff  and  defendant  were  present,  it  was  pro- 
posed by  the  defendant,  and  resolved, "  that  the  plaintiff  be 
instructed  to  supply  Mr.  Rogers"  (the  solicitor  of  the  So- 
ciety) "with  plans  and  specifications  for  six  houses  in  Mid* 
hurst  Road."  The  plaintiff  accordingly  prepared  drawings 
and  specifications  for  the  houses.  On  the  27th  of  April 
the  plaintiff  attended  another  committee  meeting,  at  which 
the  defendant  was  not  present,  and  reported  that  he  had 
prepared  the  plans ;  when  it  was  resolved  "  that  the  sur- 
veyor be  instructed  to  obtain  tenders  from  six  builders  for 
the  erection  of  six  houses  in  Midhurst  Road."  On  the  4th 
of  May  the  plaintiff  attended  another  committee  meeting, 
at  which  the  defendant  was  present,  when  several  tenders 
from  builders  were  opened ;  and  the  tender  of  one  "  Green 
being  the  lowest,  consideration  of  same  was  adjourned  for 
the  attendance  of  Mr.  Beetson"  (one  of  the  directors).  The 
plaintiff  was  asked  what  his  commission  would  be,  and  he 
said  3£  per  cent  on  the  outlay,  which  was  agreed  to.  On 
the  11th  of  May  the  plaintiff  attended  another  committee 
meeting,  at  which  the  defendant  was  present,  when  the 
minutes  of  the  last  meeting  were  "read  and  received  as 
correctly  entered ; "  and  it  was  resolved  that  "  Green's 
tender  for  building  six  houses  in  Midhurst  Road  for  15502. 
be  accepted."  At  that  meeting  the  plaintiff  received  instruc- 
tions to  tell  Green  to  proceed  with  the  works.  On  the 
18th  of  May  the  plaintiff  forwarded  a  report  of  the  progress 
of  the  works,  addressed  "  To  the  Directors  of  the  Second 
East  London  People's  Co-operative  Benefit  Building  So- 

m  2 
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18CO.        ciety  ;n  and  he  informed  them  that  he  expected  the  builder 
would  want  from  150Z.  to  200/.  in  about  a  month  a  time.  On 
the  25th  of  May  the  plaintiff  made  another  report  of  the  pro- 
gress of  the  works,  and  he  informed  the  directors  that  he  would 
give  them  a  fortnight's  notice  of  any  monies  being  required. 
On  the  15th  of  June  the  plaintiff  wrote  to  the  chairman  of 
directors  a  letter  stating  that  200JL  would  be  required  bj 
the  builders  in  a  fortnight.     On  the  30th  of  June  the 
plaintiff  gave  to  Green,  the  builder,  the  following  certificate, 
addressed,  "  To  the  Directors  of  the  Second  East  London 
Benefit  Building  Society:" — "I  hereby  certify  that  Mr. 
George  Green  is  entitled  to  300/.  for  works  done  as  per 
contract   at    Midhurst    Road,    Bethnal    Green,   on  your 
account."    Oh  the  2nd  of  July  the  plaintiff  wrote  to  the 
directors  informing  them  that  the  certificate  would  be  pre- 
sented.    Similar  certificates  were  afterwards  given,  the 
amount  certified  being  in  the  whole   9004L     The  money 
was  not  paid,  and  the  builder  refused  to  proceed  with  the 
works.     A  correspondence  on  the  subject  then  took  place 
between  the  plaintiff  and  the  directors.     On  the  23rd  of 
August,  1858,  the  plaintiff  wrote  a  letter  to  the  directors  in 
which  he  said,  "You  must  also  be  aware  that  the  non- 
payment of  the  contract,  as  regards  money,  places  me  in 
a  very  awkward  position,  completely  destroying  the  rela- 
tive positions  which  ought  to  exist  between  builder  and 
architect     With  regard  to  myself,  I  should  feel  obliged  if 
you  would   remit   me  25L  on   account,  or  your  accept- 
ance for  that  sum  at  two  months  would  suit  me.9    In 
reply,  the  plaintiff  was  infonned  that  the  committee  had 
made  an   arrangement  with   the  builder.     On   the  13th 
of  September,  1858,  the  plaintiff  again  wrote  to  the  direc- 
tors a  letter,  which  concluded  as  follows — "Allow  me  to 
call  your  attention  to  my  request,  as  you  must  be  aware 
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that  I  have  been  working  now  for  a  long  time  and  have        1860. 
received  no  remuneration  whatever.     I  trust  you  will  see    A^^Ka 
the  justice  of  granting  my  request."     By  a  resolution  of  »• 

the  16th  September  these  houses  were  allotted  to  the  de- 
fendant and  five  other  directors.     Afterwards  it  was  pro- 
posed, at  a  meeting  of  the  directors,  to  give  up  the  houses 
to  Green,  the  builder;  and  by  an  agreement  dated  the  8th 
November,  1858,  between  Green  of  the  one  part,  and  the 
defendant  and  Legge  and  Roper  (two  directors)  of  the 
other  part,  after  reciting  "  that  a  certain  Society  enrolled 
as  The  Second  East  London  People's  Co-operative  Benefit 
Building   Society,   of  which    the   defendant,   Legge  and 
Roper  are  members  of  the   committee,   is  indebted   to 
Green"  &c.,  the  defendant,  Legge  and  Roper  assigned  to 
Green  the  six  houses  in  Midhurst  Road  in  satisfaction  of 
his  debt.     On  the  29th  November  the  plaintiff  sent  his 
account,  headed  "To  the  Directors  of  the  Second  East 
London  People's  Co-operative  Benefit  Building  Society," 
in  the  following  letter  addressed  to  the  directors — "  Houses 
in  Midhurst  Road. — Having  understood  from  Mr.  Rogers 
that  you  have  transferred  these  houses  to  the  builder,  I 
beg  to  inclose  my  charges  herein,  and  shall  feel  obliged 
by  au  immediate  settlement     I  consider  I  have  been  very 
unfairly  treated."    The  Society,  having  no  funds,  became 
extinct,  and  the  plaintiff  then  brought  this  action  against 
the  defendant     The  ground  on  which  the  six  houses  were 
built  was  leased  to  the  defendant,  Legge  and  Roper  by  an 
indenture  dated  the  11th  of  May,  1858,  and  made  between 
one  Hammack  of  the  first  part,  and  the  defendant,  Legge 
and  Roper  of  the  second  part;  and  it  contained  a  cove- 
nant as  follows — "  And  the  said  parties  hereto  of  the  se- 
cond part  do,  and  each  of  them  doth,  covenant  &c.  that 
they  will  at  their  own  expense  build  on  the  said  ground 
&c.  six  houses  in  a  workmanlike   manner"  &c.     By  the 
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1800.        Rules  of  the  Society,  which  were  duly  certified  and  en- 
.  v-^r^>      rolled,  it  was  thus  provided : — 

Wouiax.  U  Q^i****  °t  ^e  Association. 

«  L  That  this  Association  be  called  'The  Second  East 
London  People's  Co-operative  Benefit  Building  Society/ 
and  that  its  object  is  to  raise  by  the  subscriptions  of  its 
members,  and  on  shares  of  302.  each,  a  fond  for  the  purpose 
of  enabling  each  member  to  receive  out  of  the  funds  of  the 
Society  the  foil  amount  of  his  share  or  shares,  to  erect  or 
purchase  a  dwelling  house  or  houses,  or  other  real  or  lease- 
hold property." 

"Management. 

"3.  That  this  Society  shall  be  managed  by  a  committee  of 
not  more  than  twelve  members,  three  or  more  trustees,  and 
a  secretary,  &c  There  shall  also  be  a  solicitor  and  surveyor, 
who  shall  respectively  transact  the  business  of  this  Society 
under  the  direction  of  the  committee.* 


*  29l  Shall  examine  all  booses  and  other  pmyeity  pre- 
vious to  any  money  being  advanced  thereon  by  the  Society, 
and  make  in  writing  a  correct  report  thereof  and  of  the 
value  thereof  to  the  committee,  and  shall  transact  all  other 
business  of  the  Society  that  may  require  the  atirisum  r  of 
a  surveyor,  for  which  he  shall  receive  oat  of  the  foods 
thereof  a  fair  and  reasonable  remuneration;  and  should 
any  dispute  arise  as  to  his  charges  the  same  shall  be  wJuicd 
to  the  decision  of  the  committee,  which  shall  be  fioaL* 

It  was  submitted,  on  behalf  of  die  defendant,  that  die 
work  was  done  by  the  plaintiff  as  surveyor  of  the  Society, 
and  that  the  defendant  was  not  personally  liable.  The 
learned  Judge  was  of  that  opinion,  and  directed  a  veidkt 
for  the  defendant,  resciring  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  far  him  for  59/  10*..  all  points  to  be  open  to 
cither  p*m,  jurI  the  Court  to  draw  inferences  of  fact. 
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I860.       personally  pledged  himself  to  pay  for  this  work  ;  bat  it  was 

^^  done  on  the  understanding  that  the  plaintiff  was  to  look  to 

»•  the  funds  of  the  Society.     [BramweU,  B.— How  is  he  to 

WOK  MAW* 

get  his  remuneration  ?]     By  suing  the  treasurer  or  trustees, 
under  the  21st  section  of  the  10  Geo.  4,  a  56.    The  plain- 
tiff always  treated  this  work  as  done  by  him  for  the  Society, 
in  the  performance  of  his  doty  as  their  surveyor:  and  he 
did  not  make  any  claim  on  the  defendant  until  after  the 
Society  failed.     Braiihwaite  v.  Schofield(a)   was   decided 
before  the  10  Geo.  4,  c.  56,  passed,  and  it  only  established 
that  where  a  number  of  persons  are  associated   together 
for  a  particular  object,  and  work  is  done  in  pursuance  of  a 
resolution  by  them,  the  ordinary  rule  applies  that  the  per- 
sons who  gave  the  order  for  the  work  roust  pay  for  it. 
[Pbllock,  C.  B. — The  question  is  whether  the  plaintiff  was 
acting  as  the  surveyor  of  the  Society  or  in  his  individual 
capacity.]     Kebatt  v.  Tyler  (4)  does  not  affect  this  ques- 
tion.    Bwriom  v.  TawmahiU(c)  is  an  authority  that  no  action 
can  be  maintained  against  the  individual  members  for  work 
done  for  the  Society.     It  is  the  duty  of  the  plaintiff,  who 
seeks  to  make  the  defendant  responsible,  to  establish  his 
liability.     The  plaintiff  must  shew  either  that  the  work 
was  done  on  the  credit  of  the  defendant,  or  that  the  de- 
fendant, conjointly  with  the  other  directors,  undertook  to 
pay  the  plaintiff.     The  mere  circumstance  of  the  defendant 
having  acted  as  a  director  of  the  Society,  and  given  orders 
on  behalf  of  the  Societv,  is  not  sufficient  to  render  him 
personally  responsible.     Assuming  that  the  contract  was 
ultra  vires,  it  does  not  therefore  follow  that  the  defendant 
is  personally  liable. 

i\rny,  SerjL,  and  Lasto*,  in  support  of  the  rule. — The 
(u)  9  B.  &  C.  401  (»)  11  Exck  513. 

0  >  itiB  :?:. 
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plaintiff  proved  an  ordinary  contract,  viz.,  that  he  was  em-        1860. 
ployed  to  do  the  work,  that  the  defendant  was  one  of  the     k  v-^^-; 

■     J  7  Alexander 

persons  who  ordered  it,  and  that  the  work  was  done.  There-  »• 

WOEMAlf. 

fore,  prima  facie,  the  defendant  is  liable  to  pay  for  it.  Then, 
how  does  he  seek  to  discharge  himself  from  that  liability  ? 
Reliance  is  placed  on  the  29th  Rule ;  but  that  does  not  say 
that  the  surveyor  is  to  be  paid  exclusively  out  of  the  funds  of 
the  Society.  The  object  of  that  provision  was  to  enable  the 
directors  to  appropriate  the  funds  to  such  a  purpose :  and 
now  it  is  conceded  that  there  are  no  funds  with  which  the 
surveyor  can  be  paid.  Braithwaite  v.  Schqfield  (a)  is  a 
conclusive  authority  as  to  the  common  law  liability  of  the 
defendant  In  Burton  v.  Tannahill  (b),  it  did  not  appear 
that  the  defendant  personally  gave  orders  for  the  work ; 
and,  moreover,  the  common  law  liability  of  the  members 
of  the  Society  was  annulled  by  the  prohibitory  clause, 
(sect-  1)  of  the  17  &  18  Vict  c.  25.  Further,  the  plaintiff 
was  not  employed  to  *do  the  business  of  the  Society.  By 
role  1  the  object  of  the  Society  was  to  raise  a  fund  for  the 
purpose  of  enabling  members  to  purchase  houses.  The 
directors  had  no  power  to  build.  The  employment  of  the 
plaintiff  to  prepare  plans  and  specifications,  and  to  super- 
intend the  building  of  houses  was  ultra  vires,  and,  there- 
fore, the  directors  who  employed  him  are  personally  liable. 
In  Grimes  v.  Harrison  (c),  the  Master  of  the  Rolls  points 
out  the  distinction  between  Land  Societies  and  Building 
Societies.  Kelsall  v.  Tyler  (d)  is  a  distinct  authority  that 
the  directors  of  a  Building  Society  have  no  power  to  enter 
into  contracts  collateral  to  the  purpose  for  which  the 
Society  was  formed.  Again,  the  plaintiff  was  not  employed 
as  surveyor,  but  as  architect  A  surveyor  is  defined  in 
Johnson's  Dictionary  as  "  overseer,  one  placed  to  superintend 

(a)  9  B.  &  C.401.  (c)  26  Beav.  435. 

(h)  5E.&B.  7J)7.  (rf)  11  Each.  513. 
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1800.        others."    The  duties  of  the  surveyor  are  prescribed  in  the 
/^v-*-'      29th  Rule;  he  is  to  examine  and  report  upon  property, 
*•  previous  to  money  being  advanced  thereon,  and  to  transact 

all  other  business  of  the  Society  of  a  like  nature.  The 
Rules  make  no  mention  of  an  architect.  It  lies  on  the  de- 
fendant to  get  rid  of  his  liability,  and  what  was  passing  in 
his  mind  is  immaterial.  If  the  plaintiff  had  brought  his 
action  against  the  Society  they  would  have  said,  "You 
must  sue  the  persons  who  employed  you,  the  work  was  not 

doue  for  the  Society.*' 

C*r*  ad*.  vuiL 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgmeuts  were  now  delivered. 

Bramwsll,  B. — There  appears  to  be  three  questions  in 
this  case. — First,  did  the  plaintiff  enter  into  any  contract? 
Secondly,  if  he  did,  was  it  with  the  defendant  ?  Thirdly,  if 
so,  what  was  it  ?  Now,  the  plaintiff  is  an  architect:  he  was 
ordered  to  do  work  in  the  way  of  lib  profession,  and  he  did 
it.  Presumably,  therefore,  he  is  to  be  paid  for  it*  which 
involves  the  existence  of  some  contract  with  some  one.  But 
it  is  said,  «*  no*  he  trusted  the  Society  which  was  interested  in 
the  work,  a  Building  Society,  or  their  funds.*  But  I  know 
uo  way  in  which  a  Society,  not  acorporation  and  not  having 
an  officer  to  be  sued  for  it,  can  be  got  at  or  sued,  nor  how 
its  funds  can  be  reached,  except  by  a  contract  with  one  or 
more  individual*  upon  which  the  individual  or  indiiid— Is 
t*  or  are  absolutely  or  contingently  liable.  Now  this  Society 
*>  uot  a  corporation  and  has  no  public  officer.  There  is  bo 
pretence  for  saying  that  an  action  can  be  ■aintained 
the  2 1st  section  of  10  tie*.  4>  c  3d*  which  obviously 
to  the  propertv  of  the  Society  aad  out  to  contracts  which 
k<  wcttiUrc*  ufciv  uuiii  d;  to  cater  Uicow  Of  course  it  was 
eveu^x'teut  &.*  lie  p**Luutf  to  Jgtvc  U1  vim?  hue*  *ock  gratis,  oc 


110  EXCHEQUER   REPORTS. 

1800.        have  mentioned,  there  was  a  Building  Society — the  defend- 
Av^^r^-;      ant  a  director — as  such  he  cave  the  order — the  plaintiff 
•.  was  appointed  surveyor,  and  accepted  the  office.     By  10 

Geo.  4,  c.  56,  s.  8  (which  by  the  6  &  7  Win.  4,  c.  32, 
regulates  these  Societies),  all  officers  are  deemed  to  have 
notice  of  the  Rules  of  the  Society,  and  by  one  of  the  Rules 
the  surveyor  is  to  be  paid  out  of  the  funds;  then,  there  being 
no  funds,  the  plaintiff  is  not  to  be  paid.  Now,  I  think  the  first 
answer  to  this  is  that  given  by  my  brother  Parry,  viz.,  that 
this  Rule  is  a  rule  not  affecting  the  surveyor,  but  a  tule 
of  the  members  authorizing  such  an  application  of  the  funds. 
However,  it  may  be  otherwise ;  but  there  is  another  answer. 
This  work  was  not  done  by  the  plaintiff  as  surveyor,  not 
done  by  him  as  an  officer  of  the  Society.  The  Society  had 
no  authority  to  build — that  is  clear,  and  has  been  decided. 
The  surveyor  s  business  is  that  which  his  name  indicates, 
he  is  to  survey  those  buildings  which  are  to  be  the  security 
of  die  Society,  a  work  which  is  wholly  different  from  that 
of  an  architect  making  drawings,  plans,  elevations  and  spe- 
cifications. It  could  not  be  done  by  him  as  their  officer, 
if  they  could  not,  as  a  Society,  do  that  on  which  they 
employed  him.  Therefore  the  Rule  does  not  apply  to 
this  work*  The  ordering  of  it  was  ultra  vires;  and  if  the 
plaintiff  sought  to  enforce  a  claim  on  the  Society,  or  funds 
of  the  Society,  supposing  by  some  contrivance  he  could 
do  so>  he  might  be  met  by  this  objection. 

But  it  is  said  he  must  be  taken  to  do  this  work  on  die 
same  terms  as  he  worked  as  survevor,  and  if  he  had  actual 

m 

notice  of  the  Rule  that  might  be ;  but  he  had  not  Thestatote 
ouly  uieans  he  shall  be  deemed  a?  such  officer  to  have  notice, 
and  it  seeuts  to  me  as  unreasonable  to  hold  he  is  bound  by 
the  Rule,  as  it  would  be  so  to  hoivl  it  be  hid  supffied  bricks 
K>r  the  buildup.  1  ouiuot  but  tuiuk*  there&re,  that  this 
fc  the  cooiuiou  case  ot  work  ocvktevL  by  due  defendant,  of 
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the  plaintiff  in  the  way  of  his  profession,  and  Jone  by  him; 
and  that,  therefore,  he  is  entitled  to  be  paid  for  it  In 
fact  it   is  the  case  of  Braitkwaite  v.  Schofield  (a),  only  ». 

stronger.  It  is  true  that  case  was  before  6  &  7  Win.  4, 
c.  32,  but  what  difference  does  that  statute  make  ?  It  neither 
gives  a  right  nor  takes  one  away.  The  opinions  expressed 
in  Burton  v.  Tannahill  (b),  are  to  the  same  effect.  I  think 
the  rule  should  be  made  absolute. 

Martin,  B. — The  judgment  which  I  am  about  to  deliver 
is  that  of  the  Lord  Chief  Baron,  my  brother  Channett  and 
myself. 

The  plaintiff  in  this  case  was  the  surveyor  to  a  Building 
Society.     He  was  an  officer  named  in  the  Rules ;  and  by 
one  of  them  his  compensation  was  to  be  paid  out  of  the 
funds  of  the  Society.     The  object  of  the  Society  was  to 
advance  money  to  its  members,  to  enable  them  to  buy  or 
build  houses.     The  directors,  of  whom  the  defendant  was 
one,  leased  a  piece  of  land  upon,  which  they  proposed  to 
build.     At  one  of  the  regular  meetings  of  the  Society  the 
plaintiff  was  directed  to  prepare  plans,  &c,  and  a  resolution 
was  entered  in  a  book  of  the  Society  to  this  effect     At 
another  meeting  a  resolution  was  made  and  duly  entered, 
that  the  compensation  to  the  plaintiff  should  be  3£  per  cent 
oo  the  outlay,  for  which  per  centage  the  action  was  brought. 
The  plaintiff  made  the  plans  and  superintended  the  build- 
ing for  some  time,  but  ultimately  the  Society  became  insol- 
vent    The  plaintiff  made  several  applications  for  payment, 
bat  always  to  the  secretary;   and   until  the  Society  was 
broken  up  he  made  no  demand  upon  the  defendant,  or  any 
other  of  the  directors,  that  they  should  pay  him  out  of  their 
own  funds.     By  a  section  in  one  of  the  acts  of  parliament 
regulating  such  Societies,  the  surveyor  is  to  be  deemed  to 
have  notice  of  the  rules. 

(a)  9  B.  &  C.  401.  (b)  5  E.  &  B.  797. 
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18G0.  The  cause  was   tried   before  my  brother  Blackburn  at 

Alexander    Croydon,  last  Summer  Assizes,  when  he  directed  a  nonsuit, 

»•  giving  the  plaintiff  leave  to  move  to  enter  a  verdict     A 

rule  was  granted  for  the  purpose,  and  the  Lord   Chief 

Baron,  Baron  Channell  and  myself  think  it  ought  to  be 

dischaiTged. 

The  question  is  much'more  one  of  fact  than  of  law,  and  the 
reasons  for  our  judgment  are  these.  We  think  the  onus  of 
proof  in  this,  as  in  every  other  case  for  work  and  labour,  is 
upon  the  plaintiff,  and  that  he  is  bound  to  satisfy  the  jury 
either,  first,  that  the  defendant  contracted  to  pay,  by  which 
we  mean  that  he  understood  that  he  himself,  or  that  he  in 
conjunction  with  the  other  directors,  was  to  pay  the  plaintiff 
for  his  labour.  Such  a  contract  might  have  been  proved  in 
an  infinite  variety  of  ways;  but  we  think  it  clear  upon  the 
evidence  in  this  case  that  the  defendant  thought  that  he 
was  dealing  with  an  officer  of  the  Society  and  not  with  a 
surveyor,  whom  he  was  to  pay  out  of  his  own  private  funds 
either  solely  or  in  conjunction  with  others.  By  the  Rule  the 
surveyor  was  to  be  paid  out  of  the  funds  of  the  Society,  and 
although  the  building  houses  was  not  within  the  object  of  the 
Society  as  stated  in  the  Rules,  it  seems  to  us  that  both  the 
plaintiff  and  the  defendant  and  his  co-directora  acted  as  if 
it  was,  and  in  our  opinion  the  plaintiff  failed  to  prove  that 
the  defendant  contracted  to  pay  him  in  the  sense  above 
mentioned. 

But,  secondly,  we  quite  agree  that  if  the  defendant  had  so 
conducted  himself  as  reasonably  to  create  in  the  plaintiff's 
mind  the  belief  that  he  was  to  be  paid  by  the  defendant 
for  his  labour,  it  is  quite  immaterial  whether  the  defendant 
himself  understood  that  he  was  to  pay.  To  create  a  liability 
of  the  kind,  however,  it  is  of  the  very  essence  of  it  to  estab- 
lish that  the  plaintiff  himself  understood  and  believed  that 
he  was  to  be  paid  by  the  defendant,  but  the  evidence 
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satisfies  us  that  he  had  no  such  belief,  and  that  until  the        I860. 
Society  was  broken  up  he  looked  to  the  funds  of  the  So-     .  v-'^v     ' 

J  r  Alexander 

ciety  for  payment,  and  not  to  the  defendant  or  his  co-  » 

J  tr^J  Wo&MAN. 

directors  at  all. 

We  think  it  a  mistake  to  suppose  that,  in  Societies' of  the 
kind,  the  surveyor  or  secretary  or  the  officers  do  work  and 
labour  upon  the  same  terms  as  professional  men  of  their 
class  ordinarily  da  They  generally  have  a  much  greater 
interest  in  them  than  the  directors,  and  in  the  great 
majority  of  cases  are  the  individuals  who  get  them  up,  and 
at  whose  request  the  directors  consent  to  accept  the  office 
and  take  upon  themselves  the  liabilites  and  duties  of  their 
situation;  and  it  is  to  us  very  clear  that  such  officers 
discharge  duties  and  perform  services  with  the  under- 
standing on  all  hands  that  they  are  to  be  remunerated 
out  of  the  funds,  and  that  if' the  funds  fail  the  officers  must 
remain  unpaid. 

Rule  discharged. 


IN   THE  EXCHEQUER   CHAMBER. 
{Appeal from  the  Court  of  Exchequer.) 


Abbott  v.  Feary.  June  20. 

X  HIS  was  an  action  on  a  bill  of  exchange  drawn  by  The  Court 

&  *    of  Exchequer 

J.  T.  Harradine  upon  the  defendant,  accepted  by  him,  and  having  granted 

a  rule  nisi,  to 

indorsed  to  the  plaintiff. — The  defendant  pleaded  that  be  enter  a  ver- 
did  not  accept.     At  the  trial  of  the  cause,  before  Pollock,  defendant 
C.  6.,  it  appeared  that  the  defence  was  that  the  bill  was  a  reserved^ 

the  trial,  or 
for  a  new  trial  on  the  ground  of  misdirection  and  that  the  verdict  was  against  evidence, 
afterwards  made  the  rule  absolute  to  the  extent  of  granting  a  new  trial.    No  leave  to  appeal 
was  given. — Held,  by  the  Court  of  Exchequer  Chamber,  that  no  appeal  lay.     Williams,  J., 
dissentients. 
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18 GO.  forgery,  but  evidence  was  given  that  the  defendant  had  paid 
similar  bills.  The  learned  Judge  directed  the  jury  that  if 
the  bill  had  been  signed  with  the  name  of  the  defendant  in 
a  manner  which  had  been  accredited  by  the  conduct  of  the 
defendant,  and  the  plaintiff  knew  of  such  accrediting,  and 
accordingly  gave  credit  to  such  signature,  they  ought  to  find 
a  verdict  for  the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to 
enter  the  verdict  for  him  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  that  would 
justify  their  finding  a  verdict  for  the  plaintiff. 

On  the  23rd  of  May,  1857,  the  Court  of  Exchequer, 
on  the  motion  of  the  defendant,  granted  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendant,  on  the  ground  that  there  was 
no  evidence  of  authority,  general  or  special,  from  the  de- 
fendant to  accept  the  bill,  and  no  representation  of  any 
authority  to  the  plaintiff ;  or  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had,  for  misdirection,  or  that  the 
verdict  was  against  evidence.  The  Court  of  Exchequer, 
on  the  24th  of  November,  1857,  made  the  rule  absolute  to 
the  extent  of  setting  aside  the  verdict  and  ordering  a  new 
trial. 

Notice  of  appeal  against  this  decision  was  given  by  the 
defendant,  according  to  the  Common  Law  Procedure  Act, 
1854.  The  case  on  appeal  further  stated  that  the  plaintiff 
contended,  amongst  other  things,  that  the  defendant  was 
not  entitled  to  appeal  from  this  decision. 

O'Malley  (with  whom  was  Couch),  for  the  appellant — 
This  was  a  rule  to  enter  a  verdict  upon  a  point  reserved  at 
the  trial,  and  the  Court  of  Exchequer  has  given  a  judg- 
ment discharging  the  rule  so  far  as  it  relates  to  the  entry  of 
a  verdict  for  the  defendant  on  the  point  reserved.     The 


r,  for  the  respondent. — The  case  falls,  not  within 
the  34th,  but  within  the  35th  section  of  the  Common  Law 
Procedure  Act,  1854.  No  appeal  lies  against  the  rule  for 
a  new  trial  except  by  leave  of  the  Court,  which  has 
not  been  obtained.  [William*,  J. — Is  not  the  defendant 
"decided  against9  on  the  points  reserved  at  the  trial?] 

Wiohtman,  J. — It  appears  to  me  that  we  cannot  enter- 
tain this  appeal  The  34th  section  of  the  Common  Law 
Procedure  Act,  1854,  enacts,  that  "in  all  cases  of  rules  to 
enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the  trial, 
if  the  rule  to  shew  cause  be  refused,  or  granted  and  then 
discharged,  or  made  absolute,  the  party  decided  against  may 
appeal."  That  is  applicable  to  a  case  where  the  rule  is 
discharged  or  made  absolute  on  the  point  on  which  it  was 
obtained  Where  the  parties  obtain  a  rule  in  the  alterna- 
tive, as  to  enter  a  nonsuit  or  for  a  new  trial,  and  the  Court 
accepts  one  of  the  alternatives,  the  right  to  appeal  under 
the  34th  section  is  gone.  The  parties  give  the  Court 
authority  to  adopt  either  alternative.  The  case  is  within 
the  35th  section.  The  plaintiff  could  not  have  appealed. 
The  defendant  has  the  advantage  of  a  new  trial,  and  the 
rale  to  enter  a  nonsuit  drops.  The  34th  section  was  not 
intended  to  apply  to  a  case  of  this  kind. 

Williams,  J. — I  regret  that  I  cannot  agree  with  the  rest 
of  the  Court.    I  think  that  we  ought  to  hear  the  appeal.  At 

VOL.  VI. — N.  8.  N  EXCII. 


Abbott 
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appellant  has  a  right  to  be  heard  to  say  that  the  judgment 
was  erroneous  in  that  respect.  Under  the  circumstances  of 
this  case  the  rule  nisi  should  be  treated  as  consisting  of  two  »• 

Fkary. 

distinct  rules,  rather  than  as  being  a  rule  in  the  alternative. 
If,  looking  at  the  whole  rule,  the  judgment  of  the  Court 
below  is  wrong,  there  is  a  right  of  appeal. 
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the  close  of  the  plaintiff's   case  the  defendant's  counsel 
objected  that  there  was  no  case,  and  said  that  the  Judge 
ought  to  direct  the  jury  to  find  for  the  defendant     It  was 
agreed  that,  instead  of  the  Judge  deciding  it,  the  question 
should  be  reserved  for  the  Court*     It  must  be  considered 
what  would  have  been  the  case  if  there  had  been  simply  an 
application  by  the  defendant  to  enter  a  verdict  or  nonsuit. 
It  may  be  argued  that  even  under  those  circumstances  the 
Court  might  say,  "  Instead  of  that  we  will  direct  a  new  trial." 
But  I  consider  that  the  agreement  of  the  parties  put  them 
in  a  position  to  ask  for  judgment  on  the  point  reserved, 
and  that  it  would  be  departing  from  the  footing  on  which 
they  stand,  to  say  that  the  matter  is  one  for  further  in- 
vestigation.    The  agreement  at  the  trial  was  one  which,  I 
think,  the  parties  had  a  right  to  have  carried  into  effect. 
Then,  does  it  make  any  difference  that  the  rule  to  enter  a 
verdict  also  asks  for  a  new  trial  ?     I  think  not.     It  appears 
to  me  that  the  rule  is  not  in  the  alternative ;  which  it  would 
be  if  the  meaning  were  that  the  defendant  would  be  content 
with  one  or  the  other  of  two  things.  The  defendant  in  effect 
asks  for  a  decision  on  a  point  of  law,  which,  if  decided  in  his 
favour,  by  a  convention  between  the  parties,  is  to  entitle 
him  to  a  verdict.  Then  he  goes  on  to  say,  "If  I  am  wrong  on 
that  point,  I  am  at  least  entitled  to  a  new  trial."  Why  should 
the  defendant  lose  his  right  to  insist  on  the  first  point  because 
he  is  diffident  as  to  his  success  upon  it?     I  think  the  Court 
was  bound  to  have  decided  it.     There  is  no  reason  why 
the   defendant  should   be  deprived  of  his  right,  because 
he  also  asks  for  something  else,  if  he  is  now  able  to  sustain 
that  right.     If,  in  consequence  of  the  rule  being  in  form 
alternative,  or  the  defendant's  delay  in  proceeding  with  the 
appeal,  notice  of  trial  has  been  given  and  costs  incurred  by 
the  plaintiff,  it  may  be  proper  to  make  the  defendant  pay 
the  costs  of  such  notice  of  trial,  or  other  expenses  rendered 
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unnecessary.  Then  we  come  to  the  question  upon  the 
words  of  the  statute.  The  case  appears  to  me  to  be  exactly 
within   the  words  of  the  34th   section.     The  point  was  » 

*  Feary. 

reserved,  a  rule  was  granted,  which,  so  far  as  regards  the 
point  reserved,  was  discharged,  and  the  defendant  has  been 
"decided  against"  upon  the  point  reserved;  therefore  I 
think  he  has  a  right  to  appeal. 

Crompton,  J. — I  am  disposed  to  agree  with  my  brother 
Williams  in  thinking  that  it  is  not  material  whether  the  rule 
simply  asks  to  enter  a  verdict  on  the  point  reserved,  or  whether 
it  also  asks  for  a  new  trial.  But  I  think  that  the  right  given 
by  these  sections  is  subordinate  to  the  inherent  power  of 
the  Court  to  grant  a  new  trial  whenever  the  justice  of  the 
case  requires  it  In  this  Court  we  are  confined  to  matters 
of  law.  It  is  important,  therefore,  not  to  interfere  with  the 
discretion  of  the  Courts  in  granting  new  trials.  In  the 
present  case  the  Court  thought  that  sufficient  evidence  had 
not  been  brought  before  the  jury,  and  they,  therefore,  exer- 
cised their  inherent  power  to  grant  a  new  trial.  I  agree 
that  what  took  place  at  Nisi  Prius  was  in  the  nature  of  an 
agreement  that  the  Court  should  have  the  power  to  enter  a 
verdict  for  either  party.  But  the  appellant  cannot  be  in  a 
better  position  than  if  the  verdict  had  been  actually  entered 
for  him ;  and  I  do  not  see  why  the  Arrangement  should 
interfere  with  the  discretionary  power  of  the  Court. 

Wille8,  J.—  I  am  of  the  same  opinion.  The  arrangement 
was  no  more  absolute  or  final  than  other  arrangements, 
which  are  subject  to  be  set  aside  or  disregarded  on  the 
ground  of  mistake  or  fraud.  If  the  Court  finds  that  facts 
exist,  which  if  brought  to  the  knowledge  of  either  party 
would  have  prevented  the  arrangement,  it  is  the  duty  of  the 
Court  not  to  hold  itself  bound  by  such  arrangement.  There 
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1860.  k  a  clear  and  sound  distinction  between  the  superior  Courts 
*2"v^"'  and  Courts  of  inferior  jurisdiction.  While  inferior  Courts 
have  no  power,  except  by  statute,  to  grant- new  trials,  the 
superior  Courts  possess  such  power  where  the  first  trial  has 
been  unsatisfactory  or  abortive.  In  Wade  v.  Simeon  (a)  a 
Judge's  order  was  obtained  by  consent,  that,  upon  payment 
of  the  debt  and  costs  on  or  before  the  14th  of  December,  all 
further  proceedings  should  be  stayed,  and  in  default  of  pay* 
ment  the  plaintiff  should  be  at  liberty  to  sign  judgment 
The  Court  of  Exchequer  held,  that  notwithstanding  the 
order  it  had  power  to  interfere,  and  ought  to  interfere  if  it 
perceived  that  the  process  and  jurisdiction  of  the  Court 
were  about  to  be  used  for  purposes  not  consistent  with 
justice.  I  cannot  help  thinking  that  if  the  Courts  were 
bound  to  act  blindly  on  arrangements  of  this  kind  it  would 
be  abrogating  a  most  wholesome  jurisdiction.  There  appears 
to  be  express  authority  that  the  Courts  are  not  absolutely 
bound  by  such  a  transaction  as  that  in  the  present  case.  I 
agree  that  the  question  is  the  same  as  if  the  rule  nisi  had 
asked  only  to  enter  the  verdict  In  either  case  I  think  that 
the  Court  may,  in  the  exercise  of  its  discretion,  grant  a 
new  trial.  Therefore  I  think  that  we  cannot  entertain  the 
appeal. 

Blackburn,  J. — I  also  think  that  an  appeal  does  not 
lie.  The  case  is  the  same  as  if  the  rule  had  been  simply 
to  enter  a  -verdict  for  the  defendant  The  true  bar- 
gain between  the  parties  at  the  trial  was  that  a  verdict 
should  be  entered  subject  to  the  opinion  of  the  Court  on 
the  evidence  as  it  then  stood :  but  that  arrangement  was 
subject  to  the  inherent  right  of  the  Court  to  set  aside  the 
verdict  for  any  purpose  of  justice.  In  cases  of  leave  reserved 
to  enter  a  verdict  I  have  always  understood  that  the  verdict 

(a)  13M.&W.  647. 
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may  be  set  aside  on  any  other  ground,  and  where  it  appears 
that  the  rule  ought  to  be  moulded,  the  Court  may  so  deal 
with  it.  If,  therefore,  the  Court  finds  that  the  facts  at  the 
trial,  or  any  other  matters,  render  it  proper  that  they 
should  do  so,  they  may  say  "  there  ought  not  to  be  a  ver- 
dict entered  for  the  defendant,  but  the  case  must  be  further 
inquired  into."  We  must,  however,  decide  this  as  a  matter 
of  law  on  the  construction  of  the  statute,  and  it  is  to  be 
observed  that  the  words  of  the  34th  and  35th  sections  do 
not  apply  to  the  case  where  the  rule  is  not  "discharged 
or  made  absolute"  but  a  middle  course  is  taken* 

Keating,  J. — I  concur  in  thinking  that  no  appeal  lies, 
because  the  rule  has  not  been  "  discharged  or  made  abso- 
lute." The  Court  have  taken  a  middle  course.  If  the 
defendant  could  appeal  it  appears  to  me  that  great  incon- 
venience, and  even  injustice,  would  be  the  result  The 
defendant  might  prosecute  his  appeal  in  this  Court,  and 
afterwards  in  the  House  of  Lords,  and  during  all  the  time 
so  occupied  the  plaintiff  would  have  the  rule  for  the  new 
trial  hanging  over  his  head. 

Hawkins  applied  for  costs. 

Wiohtman,  J. — We  cannot  give  costs.  All  that  we  can 
say  is  that  we  do  not  entertain  the  appeal. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

Sturgis,  Provisional  Assignee  of  Hartley,  an  Insolvent 
Debtor,  v.  Sir  William  Darell,  Bart,  Administrator, 
June  19.  with  the  will  annexed,  of  John  Earl  of  Egmont. 


T 


In  May,  1831,    X  HIS  was  a  proceeding  in  error  upon  the  judgment  of 

the  obliges  *        r*  n  • 

of  a  bond         the  Court  of  Exchequer  upon  the  special  case  reported 

brought  an         >i   o    o    vr    /»oo 
action  against    4  III*  oi  vi.  O&Z, 

the  obligor. 

After  notice 

attiTn^aoaLl  R  E-  Turner  (with  whom  was  K  G.  Williams),  for  the 
by  the  death     defendant  (a\ — The  question  in  this  case  is  whether  the 

of  the  obligor  * 

in  December     same  equitable  construction  is  to  be  put  upon  the  3rd  sec- 

1835.    The 

obligor  left  a     tion  of  the  3  &  4  Wm.  4,  c.  42,  which  has  been  put  upon 

will,  which  was 

not  proved  by  the  4th  section  of  the  21  Jac.  1,  c.  16,  in  the  cases  collected 
named  therein.  *n  the  notes  to  Hodsden  v.  Harridge  (b).  Now  the  statute  of 
o/May,  1857,   21  Jac.  1,  c.  16,  is  an  ancient  statute,  and  a  wider  and  looser 

of^8  woi011  n,'e  °^  constructi°n  nas  been  applied  to  ancient  than  to 
and  effects        modern  statutes ;  with  respect  to  which  the  established  rule 

of  the  obligor  r 

with  the  will     is  to  construe  them  literally,  and  to  confine  them  to  the 

annexed  was 

granted  to        cases  specified  in  them,  according  to  the  rules  enunciated 

the  present  _ 

defendant.         by  Lord  Tenterden  in  Brandling  v.  Barringtonic)  and  Cole- 

T      HJf        1% 

1852,  the*         Ttdget  J.,  in  Gwynne  v.  Burnett  (d).     Secondly,  there  is 

obligee  peti- 
tioned the  Insolvent  Debtors'  Court,  and  his  effects  vested  in  the  provisional  assignee,  the 
present  plaintiff,  who  commenced  an  action  on  the  bond  against  the  defendant  on  the  17th 
of  May,  1858. —  Hrfd,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  the  right  of  action  was  not  barred  by  the  Statute  of  Limitations, 
3&4Wm  4,  c.  4i\s.  3. 

(a)  June  18.     Before  Wight-  (b)  2  Wms.  Saund.  64  a.  ft. 

man,  J.,  William*,  J.,  Crompton,  (c)  6  B.  &  C.  467.  475. 

J.,  Willes,  J.,  Byles,  J.,   Black-  (d)  6  Biug.  N.  C.  453.  476. 
bum,  J  ,  and  Keating,  J. 
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evidence  in  the  3rd  section  of  the  3  &  4  Wm.  4,  c.  42,  that 

this  equitable  construction  is  not  to  be  applied  to  it.     A 

period  of  limitation  is  fixed  in  actions  for  penalties,  and,  as  »• 

.  Darkli. 

penal  statutes  are  to  be  strictly  construed,  an  equitable 

construction  will  not  be  put  upon  this  part  of  the  section : 
Adam  v.  The  Inhabitants  of  Bristol  (a).  A  different  con- 
struction cannot  be  put  upon  the  same  words  as  applicable 
to  different  parts  of  the  same  section.  The  Court  will  not 
construe  one  part  of  the  section  in  one  way  and  one  in 
another.  [Williams,  J.,  referred  to  Knight  v.  Bate  (£).] 
The  Courts  have  unwillingly  followed  the  construction 
given  by  the  earlier  cases  to  this  section  of  21  Jac.  1,  c.  16 : 
Curlewis  v.  Earl  of  Mornington  (c)  and  Rhodes  v.  Smeth- 
urst  (d).  Lastly,  the  Court  will,  if  in  any  doubt,  consider 
the  object  and  spirit  of  statutes  of  limitation,  viz.  ut  sit  finis 
litium  :  Story's  Conflict  of  Laws,  s.  576. 

II.  Mills,  contra,  was  not  called  upon. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

• 
VViohtman,  J. — We  are  of  opinion  that  the  judgment  of 

the  Court  of  Exchequer  should  be  affirmed.  If  the  action 
in  the  present  case,  instead  of  being  upon  a  bond,  had 
been  upon  a  promissory  note,  the  question  would  have  to 
be  determined  by  the  construction  to  be  put  upon  the  3rd 
and  4th  sections  of  the  21  Jac.  1,  c.  16.  The  Courts,  in 
several  cases  referred  to  in  the  argument  before  us  and  in 
the  Court  below,  have  determined  upon  an  equitable  con- 
struction of  that  Act,  that  if  an  action  be  duly  commenced 

(a)  2  A.  &  E.  389.  27  L.  J.,  Q.  B.  489. 

\h)  Cowp.  738.  (d)  4  M.  &  W.  42 ;  in  error, 

(c)  7  £.  &  B.  283;  in  error,      6  M.  &  W.  351. 


122 


EXCHEQUER  REPORTS. 

within  the  time  limited  by  the  statute,  and  afterwards  abates 
without  any  default  of  the  plaintiff,  a  second  action,  com- 
menced within  a  reasonable  time  after  the  abatement,  shall 
be  considered  as  a  revival  of  the  first.     A  similar  equitable 
construction  was  recognised  in  the  case  of  Knight  v.  Bate  (a). 
The  question,  however,  in  this  case  arises  in  an  action 
on   a  bond,  and  is  to  be  determined  by  the  construc- 
tion to  be  put  upon  the  3rd,  4th  and  6th  sections  of  the 
3  &  4  Wm.  4,  c  42,  which  limits  the  time  for  bringing 
actions  upon  bonds  or  other  specialties.      The  language 
of  this  latter  statute  is  the  same,  mutatis  mutandis,  as  that 
used  in  the  statute  of  James,  and  the  object  seems  to  have 
been  to  add  actions  upon  specialties  and  some  others  to 
those  mentioned  in  that  statute.     It  would  therefore  seem 
but  reasonable  that  the  same  construction  should  be  put 
upon  the  provisions  of  the  latter  statute  as  has  been  pat 
upon  the  former,  so  far  as  such  a  construction  may  be  appli- 
cable.    It  was  said,  however,  for  the  defendant  in  the  suit, 
that  the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  apply  to  actions 
for  penalties  given  to  the  party  grieved  as  well  as  to  actions 
on  specialties,  and  that  to  apply  the  equitable  construction 
contended  for  by  the  plaintiff  would  be  contrary  to  the 
decision  in  Adam  v.  The  inhabitants  of  Bristol  (b).     It  is, 
however,  to  be  observed  that  the  statute  which  was  in 
question  in  that  case  contained  no  provisions  similar  to 
those  in  the  statutes  of  21  Jac.  1,  c.  16,  and  3  &  4  Wm.  4, 
c.  42,  upon  which  the  equitable  constructions  in  question 
have  been  put,  and  the  decision  in  that  case  can  hardly  be 
considered  applicable  to  this;  and  it  may  be  questionable 
whether  the  same  equitable  construction  which  might  be 
extended  to  actions,  which  being  on  contracts  differed  only 
in  this,  that  in  one  case  the  action  was  upon  a  contract  by 
specialty,  and  in  another  was  upon  a  simple  contract  only, 
(a)  Cowp.  738.  (*)  2  A.  &  E.  389. 
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would  be  applied  to  actions  for  penalties  given  to  the  parties 
grieved,  whose  situation  is  in  some  respects  wholly  different 
to  that  of  parties  to  a  contract.  It  is  not  necessary,  how- 
ever, to  consider  this,  as  we  think  that  the  same  equitable 
construction  which  has  been  applied  to  cases  of  actions 
upon  contracts  under  the  statute  of  James  should  be  applied 
to  actions  upon  contracts  under  the  3  &  4  Wm.  4,  and  that 
the  defendant  in  error  is  entitled  to  our  judgment 

Judgment  affirmed. 
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Stubgis 

9. 

Dabell. 


IN  THE   EXCHEQUER   CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 


The  Marquis  of  Salisbury  v.  Gladstone. 


E 


RROR  on  a  bill  of  exceptions. — The  action  was  eject- 
ment to  recover  possession  of  certain  closes  of  land  in  the 
|>arish  of  West  Derby,  and  within  the  manor  of  West  Derby, 
in  the  county  of  Lancaster,  and  part  and  parcel  of  the  said 
manor. 

The  bill  of  exceptions  stated  that  the  plaintiff  proved  that 
lie  was  lord  of  the  manor  of  West  Derby,  and  had  been 
such  lord  since  1824 ;  that  the  defendant  was  on  the  6th  of 
March,  1856,  admitted  according  to  the  custom  to,  and  then 
became  a  copyhold  tenant,  to  hold  to  him  and  his  heirs  at 
the  will  of  the  lord  according  to  the  custom  of  the  manor, 
of  a  tenement  in  the  said  manor  being  one  of  the  closes 
mentioned  in  the  writ,  he  and  the  other  copyhold  tenants 
paying  to  the  lord  a  fixed  annual  rent  of  one  shilling,  and  a 
fixed  fine  of  four  pence  on  admission,  for  every  customary 


June  19. 


A  custom  in  a 
manor,  that  the 
copyholders  of 
inheritance 
may,  without 
licence  from 
the  lord  of  the 
manor,  break 
the  surface  and 
dig  and  get 
clay  without 
limit  in,  upon 
and  from  and 
ont  of  their 
copyhold 
tenements,  for 
the  purpose  of 
making  bricks 
to  be  sold  by 
them  off  the 
manor,  is 
good  in  law. 
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1860. 

Marquis  of 
Salisbury 

v. 
Gladstone. 


acre  of  9000  yards  in  respect  of  the  copyhold  tenements 
severally  held  by  them ;  that  the  defendant  did  on  divers 
days  after. the  4th  of  August,  1857,  and  before  the  com- 
mencement of  the  action,  without  the  licence  and  against 
the  will  of  the  plaintiff,  break  the  surface  and  dig  and  get 
clay  in  and  upon,  and  from  and  out  of  his  said  tenement 
within  and  parcel  of  the  manor,  for  the  purpose  of  making 
the  said  clay  into  bricks  to  be  afterwrards  sold  off  the  manor, 
and  which  were  afterwards  sold  by  him  off  the  manor  for 
purposes  not  connected  with  the  manor;  and  thereupon 
the  counsel  for  the  plaintiff  insisted  that  the  tenement  of 
the  defendant  was  thereby  forfeited*  to  the  plaintiff,  and 
that  the  plaintiff  was  entitled  to  recover  possession  thereof. 
Whereupon  the  counsel  for  the  defendant  produced  evi- 
dence of  an  immemorial  usage  in  the  manor  for  the  copy- 
holders of  inheritance  of  the  said  manor,  without  any  licence 
from  the  lord  of  the  manor,  to  break  the  surface,  and  dig 
and  get  clay  without  limit  in,  upon,  from,  and  out  of  their 
copyhold  tenements,  situate  in  and  parcel  of  the  manor,  for 
the  purpose  of  making  the  clay  into  bricks  to  be  afterwards 
sold  by  them  off  the  manor,  and  to  sell  the  same  off  the 
manor  for  purposes  not  connected  with  the  manor;  and  the 
counsel  for  the  defendant  insisted  that  such  usage,  if  proved 
to  the  satisfaction  of  the  jury  to  have  existed  from  time 
immemorial,  was  sufficient  to  prove  a  custom  in  the  manor, " 
for  the  copyholders  of  inheritance  of  the  said  manor,  without 
any  licence  from  the  lord  of  the  manor,  to  break  the  surface 
and  dig,  and  get  clay  without  limit  in,  upon  and  out  of  their 
copyhold  tenements,  situate  in  and  parcel  of  the  manor,  for  the 
purpose  of  making  the  clay  into  bricks  to  be  afterwards  sold 
by  them  off  the  manor,  and  to  sell  the  same  off  the  manor 
for  purposes  not  connected  with  the  manor,  and  that  such 
custom  was  good  in  law.  Thereupon  the  Justices  directed 
the  jury  to  find  their  verdict  gfor  the  defendant,   if  they 
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should  be  of  opinion  that  such  custom  was  in  fact  proved  1860. 

by  the  evidence ;    whereupon  the  counsel  for  the  plaintiff  1A%~~^~' 

interposed  and  excepted  that  such  custom  was  not  good  in  Salisbury 

law,  and  the  jury  found  their  verdict  for  the  defendant.  Gladstone. 
The  case  was  argued  (a)  by 

Manisty  (with  whom  were  T.  F.  Ellis  and  T.  Jones),  for 
the  plaintiff. — The  custom  proved  is  bad  in  point  of  law. 
A  custom  to  take  the  soil  of  the  lord  without  stint  or  limit, 
and  to  carry  away  and  use  it  for  purposes  not  connected 
with  the  manor,  is  wholly  inconsistent  with  the  relative  rights 
of  the  lord  and  the  tenants.  It  tends  to  the  destruction  of 
the  inheritance,  and  is  therefore  unreasonable  and  void  in 
law.  It  is  not  contended  that  there  may  not  be  a  limited 
right  to  take  clay,  but  this  alleged  custom  is  a  custom  for 
all  the  tenants  of  the  whole  manor  to  do  so  to  any  extent. 
[  Williams,  J. — It  has  always  been  held  to  be  the  law  that  a 
custom  for  taking  soil  in  the  land  of  another  is  bad,  except 
in  the  case  of  copyholders  claiming  against  the  lord.  In 
The  Marquis  of  Anglesey  v.  Lord  Hatherton  (b)  a  custom  to 
take  the  coals  in  copyhold  tenements  was  set  up.]  There 
the  jury  found  that  no  such  custom  as  that  set  up  existed. 
Though  there  may  be,  by  custom,  a  limited  right  in  a  copy- 
holder to  do  acts  in  the  soil  of  the  lord,  which  but  for  the 
peculiar  relation  of  the  lord  and  the  copyhold  tenant  could 
not  exist,  but  no  case  is  to  be  found  in  the  books  in  which 
a  right  so  large  as  that  now  claimed  has  been  established. 
In  Clayton  v.  Corby  (c),  which  was  an  action  of  trespass 
for  carrying  away  clay,  the  defendant  justified,  as  owner  of 
a  brick  kiln,  and  pleaded  that  all  occupiers  thereof  for 
thirty  years  had  enjoyed  as  of  right,  &c,  a  right  to  dig, 

(a)  Jane  18.    Before  Wight-      Keating,  J. 
wwn,  J.,  Williams,  J.,  Willes,  J.,  (b)  10  M.  &  W.  218. 

Bylcs,    J.,  Blackburn,    J.,    and  (c)  5  Q.  B.  415. 
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lake,  and  carry  away  from  the  close  so  much  clay  as  was  at 
any  time  required  by  them  for  making  bricks  at  the  brick 
kiln  in  every  year,  and  at  all  times  of  the  year.  On  motion 
to  enter  judgment  for  the  plaintiff,  notwithstanding  a  ver- 
dict for  the  defendant  on  this  plea,  the  Court  held  that  the 
claim  was  unreasonable  and  bad.  Lord  Denman,  in  deliver- 
ing the  judgment  of  the  Court,  said : — "It  is  observable  that, 
in  all  cases  of  a  claim  of  right  in  alieno  solo,  whether  imme- 
diately or  in  any  degree  resembling  the  present,  such  claim, 
in  order  to  be  valid,  must  be  made  with  some  limitation 
and  restriction.9'  He  pointed  out  that  the  claim  there  was 
"  an  indefinite  claim  to  take  all  the  clay  out  of  and  from  the 
said  close  in  which,  &c,  or,  in  other  words,  to  take  from  the 
plaintiff,  the  owner,  the  whole  close."  That  was  not  a  case 
between  lord  and  copyholder  or  it  would  have  decided  the 
present  question.  In  The  Attorney  General  v.  Mathias  (a), 
it  was  held  that  a  profit  a  prendre  in  another's  soil  cannot 
be  claimed  by  custom,  however  ancient,  uniform  and  clear 
the  exercise  of  that  custom  may  be ;  and  that  a  right  to 
carry  away  the  soil  of  another  without  stint  cannot  be 
claimed  by  prescription,  nor  by  evidence  of  a  lost  grant. 
[Williams,  J. — A  copyholder  of  inheritance  may  be  entitled 
to  cut  the  trees  on  his  tenement,  though  a  custom  for  a 
copyholder  for  life  to  cut  trees  is  bad.  That  is  fatal  to  the 
argument  as  to  the  taking  in  alieno  solo.  A  copyholder  of 
inheritance  may  by  custom  work  mines ;  if  he  may  take  so 
much  of  the  soil  as  consists  of  coal,  why  may  he  not  take 
so  much  as  consists  of  clay?]  He  must  not  destroy  the 
surface.  [Williams,  J. — By  custom  he  may  quarry  in  his 
own  customary  tenement.  Ilow  is  that  right  restrained  7] 
If  it  be  suggested  that  this  is  not  a  claim  to  take  in  alieno 
solo,  it  must  be  remembered  that  the  freehold  is  in  the  lord, 
subject  to  the  use  by  the  tenanls.  In  Lovell  v.  Lovell  (b), 
(<i)  4  Kay.  &  J.  579.  (b)  3  Atk.  1 1. 
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Lord  Hardwivke  pointed  ont  that  on  this  ground  no  precipe 

could  be  brought  against  the  tenant  of  a  copyhold.  Mildmay 

v.  Hungerford{a)  is  to  the  same  effect.     Two  interests  are 

always  regarded,  the  proprietory  interest  of  the  lord  and  the    Gladstone. 

possessory  interest  of  the  tenant:  Bourne  v.  Taylor  (b);  Lewis 

v.  Branthwaite  (c).     The  interest  of  the  lord  is  not  merely 

nominal.  [  Williams,  J. — If  a  copyhold  tenant  commits  waste, 

generally  speaking  the  tenement  is  forfeited,  as  a  particular 

estate  would  be ;  but  by  custom  a  copyholder  may  commit 

waste:  The  Bishop  of  Winchester  v.  Knight  (rf).]  In  The  Dean 

of  Ely  v.  Warren  (*),  Lord  Hardwicke  held  that  copyholders 

in  fenny  lands  may  be  entitled  to  dig  up  the  lord's  soil  for 

turf.     But  peat  or  turf  may  be  reproduced.     [Wightman, 

J. — After  the  removal  of  the  clay  the  ordinary  vegetable 

soil   may  be  left.     Clay  is  in  the   nature  of  a  mineral.] 

There  is  a  distinction  between  a  right  to  coal  and  a  right 

to  get  coal     If  the  right  claimed  had  been  to  get  the 

day  without  injuring  the  surface,  that  would  have  been  a 

limit  which  does  not  exist  here.     Though   by  custom  a 

copyholder  may  take  minerals  provided  he  does  not  destroy 

the  surface,  there  is  no  case  which  shews  that  a  custom 

to  mine  in  such  a  way  as  to  destroy  the  surface  would  be 

good.     A  Court  of  equity  will  not  allow  tenants  for  life 

without  impeachment  of  waste  to  exercise  their  privileges 

in  an  unreasonable  manner,  as  by  cutting  trees  planted 

or  growing  for  shelter  or  ornament:   Obrien  v.  Obrien(f)9 

Strathmore  v.  Bowes  (g\  Lord  Tamworth  v.  Lord  Ferrers  (A). 

One  of  the  essentials  of  a  good  custom  is,  that  it  must 

be  reasonable  in  itself:  Broom's  Maxims,  p.  824,  3rd  ed. 

Tyson  v.  Smith  (t),  there  cited,  might  appear  to  militate 


(a)  2  Vera.  243. 
(ft)  10  East,  189. 

(c)  2  B.  &  Ad.  437. 

(d)  1  P.  Wms.  406. 

(e)  2  Atk.  189 ;  see  also  Fois- 


ton  v.  Crachroode,  4  Rep.  31ft. 
(/)  Amb.  107. 
(g)  2  Bro.  C.  C.  88. 
(A)  6  Ves.  419. 
(i)  9  A.  &E.406. 
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1860.  against  the  present  argument.  But,  as  is  pointed  out  in  the 
judgment  of  the  Court  (a),  the  distinction  between  that  case 
and  others,  to  which  reference  had  been  made  in  the  argu- 
Gladstone,  ment,  was,  that  the  custom  gave  a  certain  profit  to  the  owner 
of  the  soil  for  the  use  of  the  same.  The  lord  cannot  take 
all  the  timber  trees,  but  must  leave  sufficient  for  necessary 
reparations:  Heydon  and  Smith9 s  Case(b).  If  the  lord 
could  not  make  this  claim,  neither  can  the  tenant,  and  the 
reason  is  that  any  custom  which  goes  to  the  destruction 
of  the  right  either  of  the  lord  or  the  tenant  is  bad.  A 
custom  for  the  lord  to  enclose,  the  wastes  without  limit  has 
been  held  bad,  because  it  would  be  in  destruction  of  the 
right  of  the  commoners :  Arlett  v.  Ellis  (c).  In  Ashmead 
v.  Ranger  (d)9  the  House  of  Lords  held  that  the  interest 
of  the  tenant  was  subservient  to  that  of  the  lord.  In 
Wilson  v.  Willes  (e),  a  plea  of  a  custom  to  take  turf  from 
the  waste  of  a  manor  to  make  and  repair  grass  plots  in  the 
gardens,  parcels  of  the  customary  tenements  was  held  to 
be  bad,  as  being  indefinite,  uncertain  and  destructive  of 
the  common.  r17ie  Attorney  General  v.  G auntie tt  (/)  and 
Valentine  v.  Penny  (y)  are  to  the  same  effect.  \Wightman% 
J. — That  was  a  claim  of  right  to  dig  turf  in  the  lord's  soil.] 
In  Broadbent  v.  Wilks  (A),  a  custom  for  the  lord  and  his 
tenants  of  collieries  to  sink  pits  within  the  freehold  lands 
for  working  the  same,  and  to  lay  the  coals,  &c,  on  the 
lands  near  to  such  pits,  being  customary  tenements  parcel 
of  the  manor,  was  deemed  unreasonable  and  void. — (WH- 
Vinson  v.  Proud  (t)  and  Curtis  v.  Daniel  (k)  were  also 
referred  to). 


(a)  Seep.  425. 
(&)  1 3  Rep.  G7 ;  S.  C.  Godbolt, 
172. 

(c)  7  B.  &  C.  346.  365.  372. 

(d)  1  Ld.  Ray  in.  551. 

(e)  7  East,  121. 


(/)  3  Y.  &  J.  93. 
(g)  No/s  Rep.  145. 
(h)  Willes,  360 ;  S.  C.  in  error, 
1  Wils.  63 ;  2  Stra.  1224. 
(t)  11  M.  &  W.  33. 
(A)  10  East,  273.  277. 
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Edward  James  (with   whom   was  Mettish   and   Baylis),        18 GO. 
appeared  for  the  defendant,  but  was  not  called  on  to  argue. 


Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 


Marquis  of 
Salisbury 

v. 
Gladstone. 


Wiohtman,  J. — This  case  comes  before  us  upon  a  bill  of 
exceptions;  and  the  question  is  whether  a  custom  in  a 
manor,  that  the  copyholders  of  inheritance  may,  without 
licence  from  the  lord  of  the  manor,  break  the  surface  and 
dig  and  get  clay  without  limit  in,  upon,  and  from  and  out  of 
their  copyhold  tenements,  for  the  purpose  of  making  bricks 
to  be  sold  by  them  off  the  manor,  is  good  in  law. 

It  was  contended  for  the  plaintiff  that  such  a  custom  was 
bad,  as  inconsistent  with  the  right  of  the  lord  who  had  an 
interest  in  the  soil,  and  that  the  custom  extended  to  taking 
away  the  soil  itself,  which  the  copyholder  could,  even  by 
custom,  have  no  right  to  do,  to  the  prejudice  of  the  lord's 
right,  who  might  become  entitled  to  the  immediate  posses- 
eion  of  the  copyhold  tenement  by  forfeiture  or  escheat. 

We  are  however  unable  to  draw  any  sound  distinction 
lietween  customs  for  copyholders  to  take  all  the  timber  or 
trees,  or  all  the  minerals  in  their  copyholds,  and  such  a 
custom  to  take  clay  as  that  in  question.  I  may  observe, 
that  it  appears  to  us  that  the  cases  of  profit  a  prendre,  or 
easements  in  the  waste  of  the  lord,  or  in  alieno  solo,  have 
no  application  to  the  present  question.  The  copyholder 
may  by  custom  not  only  have  a  possessory  but  a  proprietary 
right  in  the  trees  and  minerals  in  his  copyhold  tenement. 
In  the  case  of  minerals,  the  taking  them  is  in  effect  a 
taking  of  a  portion  of  the  corpus  of  the  copyhold  tenement. 
There  appears  to  be  no  doubt  but  that  a  copyholder  of 
inheritance  may  not  only  by  custom  work  old  mines  already 
opened,  but  that  he  may  also  by  custom  dig  within  his 


130 


EXCHEQUER  REPORTS. 


1860.  tenement  for  new  ones,  and  if  successful  work  them.  The 
Marquis  op  Ca8e  °^  ^*  BisJiop  of  JVincliester  v.  Knight  (a)  is  an  autho- 
Salisbury  rity  for  the  proposition,  that  by  custom  a  copyholder  of 
Gladutohk.  inheritance  may  open  and  work  new  mines.  Lord  Chief 
Baron  Gilbert,  in  his  Treatise  on  Tenures,  p.  327,  says, 
that  "a  copyholder  of  inheritance  cannot  without  a  custom 
dig  for  mines,"  obviously  meaning  that  with  a  custom  he 
could.  In  Scriven  on  Copyholds,  p.  427,  4th  ed.,  it  is  said, 
that  by  custom  a  copyholder  of  inheritance  may  be  entitled 
to  the  trees  and  mines  m  his  copyhold.  Mr.  Manuty>  in  his 
argument,  did  not  doubt  but  that  a  custom  for  a  copyholder 
to  have  and  work  quarries  and  mines  might  be  good,  but 
contended  that  the  surface  must  be  left ;  but  no  case  was 
cited  to  warrant  such  a  conclusion.  It  may  be,  that  the  mine 
or  mineral,  or  a  quarry  of  stone,  might  occupy  the  whole 
surface  of  the  particular  copyhold  tenement,  and  that  a 
general  right  to  take  stone  or  minerals  would  necessarily 
involve  the  taking  of  the  surface ;  but,  in  the  present  case, 
there  is  nothing  to  shew  that  the  taking  the  clay  would 
necessarily  involve  the  taking  of  the  surface, — all  the  clay 
might  be  so  situate  as  to  be  capable  of  being  got  at  as  coals 
or  other  minerals.  But,  however  that  may  be,  we  think 
there  is  nothing  to  shew  that  such  a  custom  as  that  in 
question  is  unreasonable  or  bad  in  point  of  law ;  and  we 
may  further  observe  that  it  is  said  in  Scriven  on  Copyholds, 
p.  26,  4  th  ed.,  that  a  custom  is  not  unreasonable  because  it 
is  prejudicial  to  or  diminishes  the  lord  s  casualty,  or  profits  as 
to  escheat  For  these  reasons  we  think  that  the  defendant 
is  entitled  to  our  judgment 

Judgment  affirmed. 

(a)  1  P.  Wms.  406. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


William  Colliks  v.  Cave.  June  18- 


T 


HIS  was  a  proceeding  in  error  on  the  judgment  of  the  A  declaration 

t-     ,  I  i       i     i         .  rm       sieged  that 

Court  of  Exchequer  on  demurrer  to  the  declaration.     The  the  plaintiff 

.  .  defendant 

case  is  reported,  ante,  vol.  4,  p.  22 o.  and  C.  had 

entered  into  a 
joint  specula- 

C.  E.  Pollock,  for  the  plaintiff.— The  declaration  states  JJ^.'J^J 
a  good  cause  of  action.  It  alleges  a  fraudulent  representation  {Sij^'S^r 
hy  the  defendant,  and  damage  resulting  therefrom  to  the  on  hi*  own 

J  '  .  .        behalf,  2000/. 

plaintiff.     In  Com.  Dig.,  "Action  on  the  case  for  deceit*'  as  a  loan  to 
(A.  10),  it  is  said  that  an  action  lies  uif  a  man,  by  a  false  flDd  2000/.  on 
affirmance  of  a  thing  within  his  knowledge,  procure  a  fact  to  defendant  -. 
be  done  which  otherwise  would  not  be  done."    From  the  deslroroo? 
relation  between  these  parties  one  had  a  right  to  expect  Jutu!5gfr?m 

and  the  de- 
fendant offered  to  take  upon  himself  the  whole  of  the  adventure  and  debt  of  6000/.,  pro- 
Tided  the  plaintiff  would  consent  to  abandon  his  share  to  the  defendant,  and  C.  would  accept 
the  defendant  as  his  debtor  in  the  place  of  the  plaintiff  for  the  said  sum  of  2000/. :  that 
the  plaintiff  did  abandon  his  share  of  the  adventure  to  the  defendant,  and  the  defendant 
agreed  to  take  upon  himself  the  whole  adventure  and  become  debtor  to  C.  for  the  whole  6000/. ; 
and  C,  on  the  faith  and  in  the  belief  that  such  an  arrangement  was  made,  consented  to 
accept  the  plaintiff  as  such  debtor  in  the  place  of  the  plaintiff;  nevertheless  the  defendant 
knowing  that  he  alone  was  capable  of  proving  that  the  plaintiff  had  assented  to  the  said 
arrangement,  fraudulently,  falsely  and  maliciously,  and  before  the  Evidence  Act,  14  &  15 
Vict.  c.  99,  and  in  order  to  induce  C.  to  believe  that  the  said  joint  adventure  had  never  been 
put  an  end  to,  and  to  induce  C.  to  sue  the  plaintiff  for  the  2000/.,  and  to  deter  the  plaintiff 
from  calling  the  defendant  as  a  witness,  and  to  destroy  his  credit  as  a  witness  if  so  called, 
wrote  and  sent  to  C.  a  letter  purporting  to  be  addressed  to  the  plaintiff  but  directed  to  C, 
wherein  he  fraudulently  and  falsely  pretended  to  expostulate  with  the  plaintiff,  and  asserted 
that  the  plaintiff  had  positively  refused  to  concur  in  the  said  arrangement.  By  means 
whereof  C  was  induced  to  and  did  believe  that  the  plaintiff  had  never  agreed  to  retire  from 
the  said  adventure,  and  acting  on  such  behalf  C.  brought  an  action  against  the  plaintiff  to 
recover  the  2000/. :  that  the  said  action  was  referred  to  an  arbitrator  upon  the  terms  that 
neither  the  plaintiff  nor  the  defendant  should  be  examined ;  and  C.  recovered  against  the 
plaintiff  2486/.,  which  he  was  compelled  to  pay. — Hdd>  by  the  Court  of  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  declaration  was  bad,  since  it 
aid  not  appear  that  the  damage  to  the  plaintiff  was  the  natural  result  of  the  wrongful  act 
of  the  defendant 

VOL.  VI. — K.  S.  O  EXCH. 
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good  faith  from  the  other.  In  Gerhard  v.  Bates  (a),  the 
Court  treated  it  as  clear  law  that  if  A.  makes  a  fraudulent 
representation,  which  is  false,  and  which  he  knows  to  be  false, 
to  B.,  meaning  that  B.  shall  act  upon  it,  and  B.,  believing  it 
to  be  true,  does  act  upon  it,  and  thereby  suffers  damage, 
B.  may  maintain  an  actiou  against  A.  for  the  deceit.  It  is  not 
necessary  that  the  representation  should  be  made  immedi- 
ately to  the  other:  Pilmore  v.  Hood  (4),  Scott  v.  Dixon  (c), 
Seymour  v.  Bagshaw  (d).  In  Bedford  v.  Bagshaw  (e\ 
Bramweil,  B.,  said,  it  is  not  a  bad  rule  that  a  person  who 
makes  a  fraudulent  representation,  which  is  intended  to  be 
generally  circulated,  shall  be  liable  to  any  person  injured  by 
acting  upon  it,  however  remote  the  consequence  may  be. 
[  Wightman,  J. — Had  Charles  Collins  a  good  cause  of  action 

* 

against  the  now  plaintiff?]  Not  if  all  the  facts  were  shewn. 
[  Wightman,  J. — Then  the  action  is  in  substance  for  advising 
Charles  Collins  to  bring  an  action  which  was  not  maintain- 
able. Might  not  the  plaintiff  have  had  a  good  cause  of 
action  if  the  defendant  had  been  called  as  a  witness,  and 
had  spoken  the  truth  ?]  If  a  person  who  has  been  party  to 
a  particular  transaction,  and  knows  that  he  is  the  only 
witness,  makes  a  false  statement  with  intent  to  induce 
another  to  bring  an  action,  and  to  disqualify  himself  as  a 
witness,  he  is"  liable  for  the  consequences.  It  will  be  said 
on  the  other  side,  why  did  not  the  now  plaintiff  call  the 
defendant  as  a  witness  ?  [Blackburn,  J. — It  is  not  suggested 
on  the  record  that  the  defendant  would  have  committed  per- 
jury. Williams,  J. — It  is  consistent  with  what  appears  on  the 
record,  that  he  was  called  as  a  witness,  and  that  the  arbitrator 
did  not  believe  him,  and  decided  as  he  did  notwithstanding 
the  defendant's  evidence.]     It  does  not  lie  in  the  mouth  of 

(a)  2  E.  &  B.  476.  4SS.  (d)  1 8   C.   B.  903 ;    see    per 

(b)  5  Ring.  N.  C.  97.  Bramwell,  B.,  4  H.  &  N.  548. 

(c)  29  L.  J.,  N.  S.  Fxch.  62  n.  (e)  4  H.  &  N.  538. 
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the  defendant  to  say  that  the  plaintiff  was  not  justified  in        i860, 
acting  on  the  representation  made  by  him,   or  that  the       ^^^ 
damage  did  not  flow  from  his  wrongful  act     In  Barley  v.  *. 

Walford  (a)  it  was  held  to  be  no  answer  to  an  action  for 
deceit  that  the  plaintiff  might,  by  inquiries,  have  avoided 
the  result  which  followed  from  his  believing  and  acting  on 
the  fraudulent  statement  of  the  defendant  [Willes,  J. — 
May  not  the  declaration  be  good  as  a  count  for  mainten- 
ance? According  to  Brought  oris  Case  (b)  terror  of  suit  is  a 
damnification,  and  in  Pechell  v.  Watson  (c)  stirring  up  a 
pauper  to  bring  an  action  was  held  to  be  actionable.]  It  is 
not  necessary  to  shew  that  the  plaintiff  would  have  suc- 
ceeded if  he  had  had  the  benefit  of  the  defendant's  testi- 
mony. In  an  action  by  a  plaintiff  against  a  witness  for  not 
obeying  a  subpoena,  where  there  were  several  issues,  it  was 
held  that  it  was  not  necessary  to  shew  that  the  plaintiff  had 
a  good  cause  of  action,  since  his  evidence  might  have  affected 
thecostsofsome  of  the  issues:  Coulingv.  Coe(d).  The  ground 
of  the  decision  in  Cotterell  v.  Jones  (e)  was,  that  it  did  not 
appear  that  any  costs  had  been  incurred  or  awarded  in 
consequence  of  bringing  the  action.  Here  the  institution 
of  the  suit  by  Charles  Collins,  and  the  inability  of  the 
now  plaintiff  to  defend  himself,  were  brought  about  by  the 
fraudulent  representation  of  the  defendant,  and  it  was,  there- 
fore, a  natural  and  necessary  consequence  of  the  act  of  the 
defendant  that  the  award  was  made  in  favour  of  Charles 
Collins  and  against  the  now  plaintiff. 

Montague  Smith  and  Flood,  who  appeared  for  the  defend- 
ant, were  not  called  upon. 

Wightman.  J. — We  are  all  of  opinion  that  the  judgment 

(a)  9Q.B.  197.  (d)  6  C.  B.  703. 

(b)  5  Rep.  24.  (e)  11  C.  B.  713. 
(r)  8M.&  W.  691. 

o  2 
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1800.        must  be  affirmed.     The  action  is  grounded  on  a  fraudulent 
)^     '       representation  which  induced  a  person  to  bring  an  action, 
v.  which  he  ought  not  to  have  brought,  from  which  damage 

resulted  to  the  plaintiff.  The  difficulty  is,  to  say  that  the 
damage  necessarily  resulted  from  the  fraudulent  representa- 
tion. It  is  alleged  that  the  representation  was  made  with  a 
view  to  induce  Charles  Collins  to  bring  the  action  and  to 
deter  the  now  plaintiff  from  calling  the  now  defendant  as  a 
witness,  and  that  his  evidence  would  have  been  that  an 
agreement  had  been  made  which  was  an  answer  to  the 
action  ;  but  it  does  not  appear  on  what  ground  the  arbitrator 
formed  his  judgment,  or  that  the  suggested  defence  was  relied 
upon  before  him.  It  is  stated  that  neither  the  plaintiff  nor  the 
defendant  were  to  be  examined  before  the  arbitrator,  but  it 
is  not  said  that  the  facts  were  not  admitted.  The  arbitrator 
may  have  considered  that  the  agreement  was  not  bind- 
ing. There  is  no  sufficient  reason  why  the  now  defendant 
should  not  have  been  called  as  a  witness,  for  it  is  not  to  be 
assumed  that  he  would  have  spoken  falsely  upon  his  oath. 
We  cannot  infer  that  the  arbitrator  had  no  ground  for  coming 
to  the  decision  at  which  he  arrived ;  and  we  do  not  see  that 
the  damage  which  the  plaintiff  alleges  himself  to  have  sus- 
tained arose  from  the  acts  of  the  defendant. 

Williams,  J.,  Byles,  J.,  Blackburn,  J.,  and  Keating,  J., 
concurred. 

Willes,  J. — I  concur  in  the  judgment  which  has  been 
delivered,  but  it  must  be  remembered  that  the  point  as  to 
maintenance  is  left  untouched  by  this  decision. 

Judgment  affirmed. 
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1860. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


CUTHBERTSON  V.  IRVING.  July  7. 

JL  HIS  was  a  proceeding  in  error  upon  the  judgment  of  An  assignee 
the  Court  of  Exchequer  on  a  special  case,  stated  by  an  sion  may 
arbitrator  for  the  opinion  of  the    Court  (reported  ante,  title  against 
*°L  *.  P-  742).  gM^f 

estoppel. 
J.  B.,  being 

Udatt  argued  for  the  defendant  (a\ — The  questions  are,  m°rtgagop 

°  N  ^  in  possession, 

first,  whether  a  reversion  by  estoppel  can  be  conveyed  to  an  on  the  22nd 

of  February, 

assignee;  and,  if  so,  whether  the  assignee  can  maintain  an  1848,  by  in- 
action of  covenant  against  the  lessee.     Secondly,  whether  cuted  by  him 

,  •  .      i  tt  *  n*    *      it  •         j    andthedefend- 

m   this  particular  case  the  lessor  has  effectually  assigned  ant,  demised 
his  estate  by  estoppel     Thirdly,  whether  the  declaration  a^ertaln1"1" 
properly  states  the  interest  of  the  lessor.  In  Armiter  v.  Parks,  Premise8  for 

■      ■       J  '   seven  years, 

cited  in  Awder  v.  Nohe  (b\  it  was  held  that  if  the  first  lease  and  the  de- 

'  fendant  co- 

venanted to 
repair.  On  the  2nd  February,  1854,  J.  B.  executed  an  indenture,  whereby,  after  reciting  the 
mortgage  and  that  he  had  sold  the  equity  of  redemption  to  the  plaintiff)  he  "  granted,  bargained 
and  sold,  aliened,  released  and  surrendered  the  premises,  and  all  his  estate,  right  and  title, 
both  at  law  and  in  equity  therein,  to  the  plaintiff, '  &c.  The  plaintiff  nued  the  defendant  for  a 
breach  of  the  covenant  to  repair.  The  declaration,  after  stating  the  lease  and  covenant, 
alleged  that  J.  B.  by  deed  assigned  the  premises  to  the  plaintiff)  whereby  the  reversion  thereof, 
subject  to  the  term  created  by  the  lease,  vested  in  the  plaintiff.  The  defendant  pleaded  that 
J.  d.  did  not  assign  the  premises  to  the  plaintiff;  nor  had  he  at  the  time  of  making  the 
lease  any  reversion  of  and  in  the  premises ;  nor  did  any  reversion  in  the  premises  come  to  the 

fiaintifl': — Held,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that  the  plaintiff  was  entitled  to  have  the  verdict  on  this  plea  entered  for  him : 
that  the  defendant  was  estopped  from  denying  that  the  lessor  had  such  a  legal  estate  as 
would  warrant  the  lease ;  ant  as  no  other  legal  estate  or  interest  was  shewn  to  have  been  in 
the  lessor,  it  must  be  taken  as  against  the  lessee,  by  estoppel,  that  the  lessor  had  an  estate  in 
fee. 

(a)  June  20.    Before  Wight-  (b)  Moore,  419;    S.  C,  cited 

man,  J.,  Williamt,  J.,  Willei,  J.,      Cro.  Eliz.  437,  nom.  Anniger  v. 
Bylti,    J.,   Blackburn,    J.,    and      I*urc<u, 
Keating,  J. 


-*"*  ->#•**> 


l*>. 


/* 


Ea  urn 


oft  c 


/**r*  'UKTf*>4  rgy  the  de&ndant^  and 
h«*  /M*f*  ^^4  inMrwt  tiv  the  piaintiiF  Sir  die  marine:  of  die 
*M  w*  tf  tw*nty-tw*  jeani.  The  deamdant  pleaded 
r).*f  .4  T.  **«  iv*  pOMfwd  for  the  cesdue  of  the  term  of 
r  //Ant  /  t  •#*  y**f*  in  manner  and  fbnn  at  in  the  declara- 
ti'fti  fih*f>fi*/h+<\.  'fha  CsxiTt,  on  demurrer;  held  the  plea 
JfWI,  fK^y  <*;<!  fh*c  lb*  knee  was  under  no  engagement 
Ui  ff/ry  /rri6  wh/r  #*#  n<>t  M*  Ajw/  ouapcr,  and  that  on  the 
fr  r*l  *4  ih*  m*  rh«  /|n«*tion  would  be  whether  S.T.  had  a 
Ut^ht  thttit  Mil  tit  which  he  could  carre  the  leaser  term. 
't  1ml  i\n-imtitu  #n*  wififlrmtd  and  acted  upon  by  the  Court 
nl   k  lii^'i  Itihili  )n  Hnjmour  v.  Franco  (f),  and  also  by  the 


I'll  I  ii.  Mu  |>tn,N  (VMooro, 
41" 

|'l  I  i    Itil.lj..,,     |.u    |  Ml 

(      •  -*    I    *  I      |(   ,,.H      I    I  1(1 


(f/)  2  Stra.  817. 

(f)  1  Brod.&fi.  531. 

</>  7I,J,  O.  S.  K.  B.  18. 
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Court  of  Common  Fleas  in  Ireland  in  Lennon  v.  Palmer  (ay.        i860. 

There  Doherty,  C.  J.,  in  delivering  the  judgment  of  the  „  v-^»~> 

Court,  said, "  It  is  true  that  the  estoppel  will  bind  the  lessee  »• 

IavtHQ. 
against  any  one  deriving  his  legal  title  from  the  lessor, 

bnt  it  is  equally  true  that  the  lessee  is  under  no  obliga- 
tion to  admit  the  title  of  his  lessor  in  any  action  by  any 
person  save  that  lessor  himself,  or  by  any  one  who  is  his 
legal  assignee?  In  Wldtton  v.  Peacock  (b),  on  a  case  sent  from 
Chancery,  it  appeared  that  a  lessor,  having  only  an  equitable 
estate  in  a  certain  field,  of  copyhold  tenure,  demised  a  por- 
tion of  it  to  a  lessee  for  ninety-nine  years,  and  afterwards 
acquired  the  legal  estate  by  surrender  and  admittance  accord- 
ing to  the  custom  of  the  manor.  By  various  surrenders 
and  admittances  the  customary  estate  of  the  lessor  became 
tested  in  the  plaintiff.  The  Court  of  Common  Pleas  certi- 
fied that  the  plaintiff  could  not  maintain  an  action  of  coven- 
ant against  the  assignee  of  the  lessee.  In  Gouldsworth  v. 
Knights  (c),  Parke,  B.,  suggested  that  the  reason  of  that  de- 
cision was,  that  the  reversion  by  estoppel  on  the  first  lease  was 
not  a  copyhold  transferable  by  surrender  and  admittance. 
[Wightman,  J. — I  think  that  the  Court  meant  to  decide 
the  case  upon  the  grounds  taken  in  the  argument.]  In 
Gouldsworth  v.  Knights  (c),  the  Court  intimated  an  opinion 
that  the  plaintiff,  being  estopped  from  disputing  the  title  of 
the  old  trustees,  could  not  dispute  the  title  of  the  new 
trustees  who  claimed  by  an  assignment  from  the  old  trustees ; 
but  they  did  not  decide  the  case  on  that  ground,  and  there 
is  no  earlier  authority  for  the  doctrine.  In  Pargeter  v. 
Harris  (d),  Lord  Denman  observed  this.  [Williams,  J. — In 
Pargeter  v.  Harris  the  title  of  the  lessors  was  shewn  on 
the  face  of  the  lease,  and  the  defendants,  therefore,  were 
not  estopped  from  shewing  that  the  lessors  had  not  a  legal 

(a)  5  Irish  Law  Rep.  100. 106.  (c)  11  M.  &  W.  337. 

(b)  2  Bing.  N.  C.  411.  (d)  7  Q  B.  708. 
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1800.       reversion.]     In  Sturgeon  v.   WingfiM  (a\  the  defendant 

GiJ%J"r*y      had  acquired  an  interest  which  fed  the  estoppel  and  the 

.    *•  term  which  commenced  by  estoppel  had  become  an  estate  or 

Ihvixo.        %  j  rr 

interest  (by     [Williams,  J. — When  Lord  Wensleydah  said 

that  the  reversion  by  estoppel  is  a  reversion  in   fee,  he 

probably  meant  that  it  is  prima  facie  a  fee ;  bat  probably 

the  lessor  may  shew  that  it  is  a  less  estate.     Were  this 

otherwise  there  would  be  a  difficulty  in  cases  where   a 

lessee  for  years,  after  having  mortgaged  his  estate,  grants  an 

underlease.     If  the  reversion  upon  such  underlease  must 

be  assumed  to  be  an  estate  in  fee,  the  heir  must  bring 

actions  when   in   fact  the    beneficial    interest   would    be 

in  the  executor.]     In  Webb  v.  Austin  (c),  the  Court  does 

not  overrule  Wkitton  v.  Peacock  (</),  except  on  the  point 

that  the  estoppel  might  be  fed.    The  statute  32  Hen.  8, 

c.  34,  does  not  give  a  remedy  to  any  one  who  is  not  a 

grantee  or  assignee  of  the  land.     The  persons  empowered 

by  it  are  "all  persons  having  any  gift  or  grant  of  any  lands 

or  other  hereditaments,  or  of  any  reversion  in  the  same,  &c, 

and  all  persons  being  grantees  or  assignees  to  or  by  the 

king  or  to  or  by  any  other  person  than  the  king,  &e." — 

Secondly.     The  declaration  is  bad  on  general  demurrer 

for  not  setting   out  the  tide   of  the  lessor:   Hutrsby  v. 

Plant  (e).      [inilmms,  J. — Is  that  a  ground  of  general 

demurrer  t]     In  WUIet  v.  Boscomb  \f\  the  point  arose  on 

motion  in  arrest  of  judgment;  that  was  in  Trin.  T.  7  Anne, 

after  the  passing  of  4  Ann.  c  16.      [  Hllawats,  J. — If  the 

declaration  is  insufficient  in  this  respect  it  may  be  amended. 

fTM/awr*.  J.— For  the  purpose  of  the  present  argument 

wc  will  treat  the  declaration  as  if  it  averred  a  aeisin   in 

fee*  whVfc  had  been  uaiersed  by  the  defendant^ — Thirdly. 

<*>  15  M  *  W  *M>  xi\  S  Rb»£,  X.  C.  411. 

k  v;.  ro:  Ti^  L^  :i  MvC  it*. 

,.-s  T  XU:    4  ti  701. 
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If  the  lessor  had  any  legal  interest  by  way  of  estoppel,  he        i860, 
has  not  assigned  it,  and  such  estate  remains  in  him.     He  „  v-^y     ' 

c  ...  CUTHBKBT80M 

has  assigned  the  equity  of  redemption,  which  is  a  mere  con-  ». 

.  ISVIKQ. 

tract.  If,  after  the  assignment  of  the  equity  of  redemption 
to  the  plaintiff,  the  lessor  had  acquired  the  legal  estate,  the 
estoppel  would  have  been  fed.  The  reversion  could  only 
pass  by  surrender  and  admittance.  Therefore,  even  if  the 
reversion  by  estoppel  could,  under  any  circumstances,  have 
been  assigned,  it  has  not,  in  fact,  been  assigned  here. — He 
also  referred  to  Doe  d.  Prior  v.  Ongley  (a). 

Crompton  Hutton  (with  whom  was  Edward  James),  appeared 
to  argue  for  the  plaintiff,  but  was  not  called  upon. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wightman,  J. — The  lessor  in  this  case,  being  a  mort- 
gagor in  possession  at  the  time  of  the  granting  of  the 
lease,  had  no  legal  title  to  the  premises,  but  only  an  equity 
of  redemption.  His  title,  therefore,  as  between  him  and  his 
lessee  is  only  by  estoppel,  and  if  the  lessor  assign,  as  he  can 
only  assign  that  which  he  had,  his  assignee  will  cither  have 
a  title  by  estoppel  as  against  the  lessee,  or  no  title  at  all. 
In  this  case,  if  the  plaintiff  bad  declared  in  the  old  form  he 
would  have  stated  the  lessor  to  have  been  seised  in  fee, 
which  according  to  the  cases  might  have  been  traversed, 
and  if  it  had,  and  it  had  appeared  upon  the  evidence  that 
the  lessor  had  no  legal  estate  or  interest  whatever  in  the 
premises,  but  only  an  equity  of  redemption,  the  question  is, 
how  ought  the  issue  upon  the  traverse  to  be  found  ?  The 
answer  is,  for  the  plaintiff,  because  the  lessee  is  estopped 
from  denying  that  the  plaintiff  had  such  a  legal  estate  as 
would  warrant  the  lease ;  and  as  no  other  legal  estate  or 

(a)  IOC.  B.  25. 
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interest  is  shewn  to  have  been  in  the  lessor,  it  must  be 
taken  as  against  the  lessee,  by  estoppel,  that  the  lessor  had 
an  estate  in  fee.  It  may  be  difficult  to  reconcile  all  the 
cases  upon  the  point,  but  they  are  all  discussed  in  the  notes 
to  Spencer's  Case,  in  the  1st  volume  of  Smiths  Leading 
Cases,  p.  66,  and  in  the  judgment  in  this  case,  delivered 
by  my  brother  Martin  in  the  Court  below  ;  and  the  result 
appears  to  be,  that  there  is  no  sound  reason  why  the 
assignee  of  the  reversion  should  not  establish  his  title  by 
way  of  estoppel.  We,  therefore,  think  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Court  of  Exchequer.) 


June  19. 


Russell  v.  Thornton. 


X  HIS  was  a  proceeding  in  error  on  the  judgment  of  the 
Court  of  Exchequer  for  the  defendant  upon  a  special  case 


The  plaintiff, 
who  was  agent 
in  London  of 
the  foreign 

owners  of  a  steam-ship,  "  B.,''  being  instructed  by  them  to  cause  the  ship  to  be  insured  for  a 
year,  from  the  21st  of  January,  1857,  employed  H.  and  Co.,  insurance  brokers,  to  effect  the 
insurance.  On  the  15th  of  January,  H.  and  Co.  applied  to  the  defendant  to  become  an  insurer. 
On  that  day  the  plaintiff  received  a  letter  from  the  captain  of  the  ship  informing  him  that 
the  vessel  had  been  aground  and  had  received  some  heavy  blows,  and  had  made  ner  way  in 
a  sinking  state  to  the  port  of  Carthagena,  where  she  then  was.  On  the  same  day  the  plain- 
tiff communicated  this  letter  to  H.  and  Co.,  but  they  did  not  communicate  it  to  the  defendant. 
On  the  16th  the  defendant  agreed  to  become  an  insurer  for  9000?.,  and  debited  H.  and  Co. 
with  the  premiums.  On  the  22nd  the  plaintiff  sent  an  extract  from  the  captain's  letter  to 
Lloyd's.  The  defendant,  who  was  then  for  the  first  time  informed  of  the  fact  that  the  ship 
had  been  ashore,  wrote  to  H.  and  Co.  as  follows : — "  Understanding  that  the  ship  *  B.'  has 
been  on  shore,  I  do  not  consider  that  my  risk  commences  until  the  vessel  has  been  surveyed 
and  repaired.  This  letter  was  not  answered  by  H.  and  Co.  The  debit  of  H.  and  Co.  in  the 
books  of  the  defendant  remained  until  after  the  loss.  On  the  2nd  April,  the  Teasel  was 
surveyed  and  reported  to  be  perfectly  tight  and  in  a  condition  to  undertake  a  voyage  of  any 
description.  After  several  intermediate  voyages  she  was  totally  lost  on  the  9th  of  October, 
1857. — Held,  in  the  Exchequer  Chamber:  First,  that  there  was  no  waiver  of  the  objection 
to  the  policy  by  reason  of  the  concealment  of  the  information  that  the  vessel  had  been  ashore. 
»SeconcUy,  that  there  was  no  evidence  of  a  new  contract  founded  on  the  defendant's  letter  of 
the  22nd  of  January. 

Setnhlc,  that  the  letter,  even  if  answered  by  H.  and  Co.,  would  not  have  amounted  to  a  new 
contract. 
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18G0.        offer  to  insure  on  tbc  terms  mentioned.     Besides,  the  dc- 

^"^     '       fendant  retained  the  premium.     There  was  either  a  waiver 
Russell  r 

••  or  a  new  contract     \WWiamsf  J. — When  do  you  say  the 

Thornton.       #  u  r 

risk  ceased  under  the  new  contract  ?]     At  the  end  of  the 

original  year,  the  19th  January,  1858.  The  defendant  in 
effect  says,  "  I  will  be  bound  by  the  original  contract 
from  the  time  the  vessel  is  surveyed  and  repaired."  It  is 
immaterial  whether  there  was  a  waiver  or  a  new  contract. 
If  a  new  contract,  was  it  assented  to  by  the  plaintiff? 
There  is  sufficient  evidence  of  assent.  The  letter  was  re- 
ceived by  the  brokers  on  the  same  day,  and  their  silence  is 
equivalent  to  assent.  The  defendant  having  limited  the 
commencement  of  his  liability  to  the  period  when  the  ship 
should  be  repaired,  it  became  immaterial  to  him  whether 
there  was  a  previous  concealment ;  for  the  only  object  of 
the  communication  is  that  the  person  asked  to  subscribe 
the  policy  may  himself  judge  as  to  the  nature  of  the  risk. 
The  fact  of  the  defendant's  letter  not  having  been  answered 
is  no  proof  that  it  was  rejected,  whilst  an  assent  to  it  may 
be  inferred  from  silence  coupled  with  conduct  [Crompton, 
J. — The  letter  does  not  look  like  a  new  insurance:  it 
merely  says  that,  under  the  circumstances,  there  shall  be 
no  risk  until  the  vessel  has  been  repaired ;  that  is,  under 
the  old  contract.]  There  can  be  no  doubt  that  the  plaintiff 
received  the  proposal  and  acted  upon  it;  and,  moreover, 
the  defendant  intended  that  the  plaintiff  should  act  upon 
it,  to  his  detriment.  The  defendant,  having  placed  the 
plaintiff1  in  this  position,  cannot  now  be  heard  to  say  there 
was  no  waiver  of  the  non-communication.  It  is  evident  that 
the  plaintiff  acted  on  the  faith  of  the  letter,  for  he  took  no 
step  to  effect  any  other  insurance  of  the  ship.  The  repairs 
were  done,  and  after  the  ship  was  lost  the  defendant  turns 
round  and  says,  "although  you  have  abstained  from  effect- 
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ing  another  insurance  in  consequence  of  my  conduct,  I  will 
now  repudiate  the  risk."  The  plaintiff  relies  on  the  prin- 
ciple that,  if  one  person  by  his  words  or  conduct  wilfully  ». 
causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief  or  to  alter 
his  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time:  Pickard  v.  Sears  (a).  [Crompton,  J.— If 
the  parties  wished  to  enter  into  a  new  contract  of  insurance 
for  three  quarters  of  the  year,  I  should  have  thought  that 
there  would  have  been  a  demand  for  the  return  of  a  quar- 
ter's premium.  Wightman,  J. — My  difficulty  is  this — the 
plaintiff  is  silent;  he  does  nothing  until  the  loss  occurs 
and  makes  it  desirable  that  he  should  act.  His  silence 
may  be  interpreted  thus :  "  You  may  consider  what  you 
like,  but  you  are  bound  by  the  terms  of  the  policy.] 
The  defendant  does  not  demand  any  answer  to  his  letter. 
[Keating,  J. — It  is  the  brokers  who  are  debited,  and  the  case 
makes  no  mention  of  the  state  of  accounts  between  them 
and  the  plaintiff.]  The  usual  course  of  business  in  London 
amongst  insurance  brokers  is,  that  the  premiums  are  not  paid 
when  the  insurance  is  effected,  but  the  debit  is  considered 
by  both  parties  as  payment. 

Lush  (with  whom  were  Bovitt  and  C.  Pollock)  appeared 
to  argue  for  the  defendant,  but  was  not  called  upon. 

Wightman,  J. — As  to  the  first  count,  we  are  all  of 
opinion  that  there  was  no  waiver  of  the  omission  to  com- 
municate the  information  material  to  the  risk,  because  a 
person  cannot  waive  that  which  he  does  not  know ;  and  it 
was  not  until  after  the  policy  was  effected  that  the  defend- 

(a)  6  A.  &  £.  469. 
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ant  became  aware  of  the  state  of  the  ship.     Therefore  the 
whole  question  arises  on  the  second  count :  and  we  are  all 
••  of  opinion  that  there  was  no  evidence  of  a  new  contract. 

AH  that  appears  upon  the  evidence  is  this  (and  we  are  put 
in  the  place  of  a  jury):— On  the  22nd  January,  1857,  the 
defendant  thus  wrote  to  the  brokers  and  agents  of  the 
plaintiff— "  Understanding  that  the  steamer  Butjadingen 
has  been  on  shore,  I  do  not  consider  that  my  risk  com- 
mences until  the  vessel  has  been  surveyed  and  repaired.*9 
Therefore,  even  if  the  brokers  had  sent  an  instant  answer, 
saying  "We  think  so  ourselves,"  it  is  doubtful  whether 
that  would  have  amounted  to  a  new  contract.  But  no 
answer  whatever  is  sent.  The  only  evidence  as  to  a  change 
of  contract  is  that  the  defendant  uses  those  expressions  in 
a  letter  and  the  brokers  say  nothing.  There  is  no  evidence 
of  any  acceptance  of  those  terms,  even  supposing  they 
would  amount  to  a  new  contract,  and  consequently  there 
is  no  evidence  to  warrant  a  verdict  for  the  plaintiff  on 
the  second  count  For  these  reasons  we  think  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


<£xri)ceiuev  3KQ»*to* 
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Cbappell  v.  Bra*.  Aw.  a 


A 


.CTION  for  money  paid  by  the  plaintiff  for  the  use  of  The  plaintiff, 

part  owner  of 

the  defendant. — Plea :  Never  indebted.  a  ship,  and 

__  _^.  v^ho  actfid  as 

At  the  trial,  before  Bramwett,  B.,  at  the  Cornwall  Summer  ghipshusband. 
Assizes,  1859,  it  appeared  that  the  action  was  brought  to  Jz&lhy  the 
recover  from  the  defendant  contribution  in  respect  of  two  °!^ef  P*1* 

r  owners  (ol 

sums  of  200/.  and  HOi  16*.  9rf.  paid  by  the  plaintiff  as  whom  the  de- 

■  *  r  fendant  was 

ship's  husband  in  repairs  and  alterations  of  a  ship,  of  which  one),  to  repair 

and  lengthen 

the  plaintiff  and  defendant  were  part  owners.     There  was  the  ship,  gave 

verbal  orders 

no  evidence  of  any  formal  appointment  of  the  plaintiff  as  for  the  repairs, 
ship's  husband,  but  it  was  proved  that  he  had  acted  in  that  ^to  a  written 
capacity.     On  the  22nd  of  January,  1860,  there  was  a  ^shl^under 
meeting  of  the  owners  of  the  ship,  at  which  the  plaintiff  £r  ^f^ST 
and  defendant  were  present,  when  it  was  proposed  to  cut  ^e^w*r4* 

ceived  a  notice 
from  the  defendant  that  he  would  not  be  answerable  for  any  alterations  in  the  ship.  The 
work  was  completed  and  the  plaintiff  paid  for  it,  and  on  telling  the  defendant  the  amount,  he 
said  that  "  the  ship  had  better  have  been  sold."  The  plaintiff  haying  sued  the  defendant  for 
his  proportion  of  the  money  paid : 

add: — First,  that  the  fact  of  the  pi lintiff  having  acted  as  ship's  husband  was  sufficient 
evidence  of  his  appointment,  without  any  formal  proof. 

Secondly,  that  the  authority  to  make  the  alterations  could  not  be  revoked  after  it  was  acted 
on,  and  that  it  was  for  the  defendant  to  prove  that  his  notice  was  given  before  the  work  was 
commenced. 

Thirdly,  that  the  plaintiff  need  not  produce  the  written  contract,  since  the  work  was  done, 
the  money  paid  under  it,  and  the  defendant,  on  being  told  the  amount,  did  not  deny  his 
liability. 

VOL.  VI. — N.  8.  P  EXCH. 
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1860.        the  81"P  *n  two  *n<l  lengthen  as  well  as  repair  her.     The 
^^^^      defendant  at  first  said  he  would  rather  have  the  vessel  sold, 

t  HAPPELL 

_••_  but  afterwards  he  said  "he  would  not  stand  alone,"  and  the 
proposal  was  carried.  The  plaintiff  afterwards  gave  verbal 
orders  for  repairs,  and  also  entered  into  a  contract  in  writing 
with  a  shipbuilder,  and  the  ship  was  taken  into  dock  and 
the  works  commenced.  This  contract  was  not  produced  in 
evidence,  it  being  unstamped.  On  the  26th  of  January  the 
defendant  served  the  plaintiff  with  the  following  notice: — 
"  To  Mr.  Chappell,  part  owner  of  the  ship,  &c,  and  all 
whom  it  may  concern.  I,  William  Bray,  do  hereby  give 
notice  that  I  will  not  be  answerable  for  any  alterations  that 
may  be  effected  in  the  ship,  or  any  debts  which  may  be 
contracted  on  the  said  vessel  from  and  after  the  date  of  this 
action."  The  work  was  completed  and  paid  for  by  the 
plaintiff.  Afterwards  the  plaintiff  told  the  defendant  of  the 
amount  which  he  had  paid,  when  the  defendant  said, M  You 
had  better  have  sold  her." 

It  was  objected  on  the  part  of  the  defendant :  First,  that 
there  was  no  evidence  of  any  authority  to  the  plaintiff  to 
order  the  repairs  and  alterations:  Secondly,  that  the  work 
was  done  after  notice  from  the  defendant  that  he  would  not 
be  liable :  Thirdly,  that  the  written  contract  ought  to  have 
been  given  in  evidence.  The  learned  Judge  reserved  the 
points,  and  a  verdict  was  entered  for  the  plaintiff  with  25L 
damages;  the  defendant  to  be  at  liberty  to  move  to  enter 
a  nonsuit,  and  the  Court  to  have  power  to  deal  with  the 
facts. 

Coleridge,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

H.  T.  Cole  shewed  cause. — The  defendant  would  have 
been  liable  for  work  that  was  necessary,  although  he  was 
not  present  when  it  was  ordered,  and  bad  not  assented  to 
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its  being  done.  The  law  is  thus  stated  in  Abbott  on  Ship- 
ping, p.  105,  8th  ed. :  "  With  regard  to  the  repairs  of  a 
ship  and  other  necessaries  for  the  employment  of  it,  one 
part  owner  may,  by  ordering  these  things  on  credit,  render 
his  companions  liable  to  be  sued  for  the  price  of  them, 
unless  their  liability  be  expressly  provided  against."  It  is 
sufficient  if  the  necessaries  are  furnished  to  the  ship  by 
order  of  the  ship's  husband,  being  himself  a  part  owner : 
Hehne  v.  Smith  (a),  WhitweU  ▼.  Perrin  (&).  Then  could 
the  plaintiff  bind  the  defendant  in  respect  of  the  work  not 
necessary  ?  A  special  authority  was  given  to  him  as  ship's 
husband,  in  pursuance  of  which  he  entered  into  a  contract 
with  a  shipbuilder  and  rendered  himself  liable  for  the  work 
done  under  it.  The  defendant  relies  on  his  notice  that  he 
would  not  be  answerable  for  any  alterations  to  the  ship; 
but  he  was  not  at  liberty  to  revoke  his  authority  after  the 
work  was  commenced  and  the  plaintiff  became  liable  to 
the  shipbuilder.  Then,  with  respect  to  the  written  con- 
tract, it  was  not  necessary  to  give  it  in  evidence  in  order 
to  shew  the  amount  of  contribution  for  which  the  defend* 
ant  was  liable;  it  was  enough  for  the  plaintiff  to  prove 
that  the  work  was  done  and  the  price  of  it  paid  by  him. 
The  defendant  relies  on  Vincent  v.  Cole  (c) ;  but  Reid  v. 
Batte  (d)  shews  that  it  is  not  in  all  cases  imperative  on  the 
plaintiff  to  produce  the  written  contract  under  which  work 
is  done.  Lord  Tenterden  there  said,  "  So  much  injustice 
has  frequently  been  done  by  a  rigid  adherence  to  this  rule, 
that  I  should  be  reluctant  to  carry  it  into  strict  execution." 

Coleridge,  in  support  of  the  rule. — There  was  no  evidence 
that  the  plaintiff  was  ship's  husband.  Although  the  ap- 
pointment need  not  be  in  writing,  there  must  be  some 

(a)  7  Bing.  709.  (e)  3  C.  &  P.  481 ;  Moo.  &  M.  257. 

(6)  4  C.  B.  N.  S.  412.        (<*)  Moo.  &  M.  413. 
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1860.        formal  act  of  appointment.     \Wilde,  B. — If  a  person  acts 
v-^r^^      as  ship's  husband  without  any  appointment,  and  the  owners 

\jYL  APPKLZi 

v.  of  the  ship  acquiesce  in  it,  that  is  enough.]     A  ship's  hus- 

Sra1t. 

band  has  no  authority  to  pledge  the  credit  of  the  owners 

for  lengthening  the  ship,  but  only  for  necessary  repairs. 
Moreover,  before  the  greater  portion  of  the  work  was  done, 
the  authority  from  the  defendant  was  revoked  by  his  notice. 
The  contract  ought  to  have  been  given  in  evidence ;  the 
defendant  was  entitled  to  know  what  portion  of  the  work 
was  done  under  it.  Besides,  it  was  material  for  the  plain- 
tiff to  prove  that  the  work  was  commenced  before  the 
defendant  revoked  his  authority,  and  that  would  appear 
by  the  date  of  the  contract  If  the  shipbuilder  had  sued 
the  plaintiff  for  the  work,  the  former  must  have  produced 
the  contract,  and  this  action  equally  depends  upon  it.  The 
defendant  is  not  liable  for  the  money  paid  by  the  plaintiff 
unless  it  was  the  plaintiff's  duty  to  pay  it,  and  that  can 
only  be  ascertained  from  the  contract.  [Cliannell,  B. — The 
liability  of  the  defendant  depends  on  the  facts  that  the 
plaintiff  has  exercised  the  authority  to  order  the  work,  and 
has  paid  for  it.]  Suppose  the  plaintiff  paid  more  than  the 
contract  price,  the  defendant  would  not  be  liable  for  the 
excess :  that  shews  that  the  contract  ought  to  be  produced, 
in  order  that  the  defendant  may  see  that  he  is  not  charged 
with  more  than  the  plaintiff  was  bound  to  pay.  Buxton 
v.  Cornish  (a)  and  Vincent  v.  Cole  (b)  are  authorities  in 
point. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  The  first  objection  is,  that  the 
plaintiff  had  no  authority  to  order  the  repairs  and  altera* 
tions  of  the  ship.  It  appears  to  me  that  the  conduct  of  the 
defendant  at  the  meeting  of  the  owners,  when  he  said  that 

(a)  12  M.  &  W.  426.  (b)  3  C.  &  P.  481 ;  Moo.  &  M.  257. 
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"  he  would  not  stand  alone/'  amounted  to  an  agreement  to 
join  the  others  in  giving  the  order,  and  therefore  he  cannot     „ 
now  say  that  the  plaintiff  had  no  authority.   In  considering  »• 

the  whole  case,  we  ought  to  bear  in  mind  what  was  pointed 
out  by  my  brother  Bramwelly  that  the  plaintiff  was  not 
merely  an  agent  but  a  part  owner  of  the  ship.  The  second 
objection  is,  that  the  work  was  done  after  notice  by  the 
defendant  that  he  could  no  longer  be  liable.  It  may  be 
conceded  that  an  owner  of  a  vessel  has  a  right  to  say  to 
the  other  owners  that  he  will  not  expend  money  in  repair- 
ing her,  and  that  if  they  choose  to  order  repairs  it  must  be 
on  their  own  responsibility.  But  here  the  defendant  had 
authorized  the  work,  and  it  was  for  him  to  shew  that  the 
notice  was  given  before  the  work  was  commenced.  The 
third  objection  is,  that  the  contract  ought  to  have  been 
given  in  evidence.  I  am  not  prepared  to  decide  whether 
it  ought  or  ought  not,  for  on  the  present  occasion  it  is 
unnecessary,  because  when  the  work  was  done  and  the  de- 
fendant was  told  the  amount  he  made  no  complaint  that 
the  sum  with  which  be  was  charged  was  not  strictly  correct, 
nor  did  he  make  any  inquiry  about  it,  but  merely  said  that 
it  would  have  been  better  to  have  sold  the  vessel.  His 
conduct  is  evidence  from  which  a  jury  might  come  to  the 
conclusion  that  the  claim  was  correct,  and  it  is  now  too 
late  for  him  to  dispute  it.  For  these  reasons  it  appears  to 
me  that  all  the  grounds  of  the  rule  fail. 

Bramwsll,  B. — I  am  of  the  same  opinion.  The  plaintiff 
seeks  to  recover  from  the  defendant  a  proportion  of  two 
sums  of  200£  and  \10L  16«.  9rf.,  paid  by  the  plaintiff,  as 
ship's  husband,  for  the  repairs  and  alterations  of  a  ship  of 
which  the  defendant  was  a  part  owner;  and  the  question 
is,  whether  the  plaintiff  has  made  out  his  case  in  respect 
of  cither  or  both  of  those  sums.     Now  there  is  no  doubt 
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the  defendant  did  agree  that  the  vessel  should  be  length- 
ened, and  that,  in  point  of  fact,  it  was  lengthened  under  a 
written  contract  It  was  argued,  on  the  part  of  the  de- 
fendant, that  his  obligation  was  to  pay  a  proportion  of  that 
money  for  which  he  was  liable  under  the  contract,  and  since 
the  contract  was  in  writing  it  must  be  produced.  But  Slat- 
terk  v.  PooUy  (a)  established  that  the  necessity  of  proving  a 
written  agreement  may  be  superseded  by  an  admission  of 
the  defendant  Then  the  question  is,  whether  there  was 
any  evidence  of  such  an  admission.  The  plaintiff  says  to 
the  defendant,  "I  have  paid  200t  for  alterations  of  the 
ship,"  and  the  defendant  does  not  deny  his  liability  to  pay 
his  share  of  it.  In  my  opinion  it  cannot  be  said  that  the 
defendant's  conduct  and  demeanour  is  not  an  admission  by 
him  that  the  money  has  been  paid.  If  the  defendant  relies 
on  a  revocation  of  his  authority  before  the  agreement  was 
acted  on,  he  was  bound  to  prove  it  It  was  argued  that 
the  plaintiff  could  not  recover  for  the  extras  if  he  could  not 
recover  for  the  work  done  under  the  contract;  but  as  he  is 
entitled  to  recover  that  work  the  argument  altogether  fails. 

Channell,B. — In  the  course  of  the  argument  I  entertained 
some  doubt,  but  I  am  now  satisfied  that  the  rule  ought  to  be 
discharged.  The  plaintiff,  part  owner  of  a  ship  and  also  ship's 
husband,  seeks  to  recover  from  the  defendant,  another  part 
owner,  a  sum  which,  it  is  alleged,  he  is  liable  to  pay,  as  bis  pro- 
portion of  the  repairs  and  alterations  of  the  ship.  No  question 
of  fact  was  left  to  the  jury ;  and,  so  far  as  it  is  necessary  for 
us  to  discharge  the  functions  of  a  jury,  the  parties  have  given 
us  the  power.  The  first  objection  is,  that  there  was  no  proof 
that  the  plaintiff  was  ship's  husband,  but  there  was  abund- 
ant evidence  of  his  having  acted  in  that  capacity,  and  that  is 

sufficient.     Then  the  question  arises,  what  is  the  position  of 

(a)  6  M.  &  W.  664. 
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a  ship's  husband  ?    And  what  authority  has  he  to  bind  the        1860. 
owners  in  respect  of  the  ship?    It  is  not  necessary  to  de-      ^^^ 

r  r  J  Chappell 

termine  whether  he  has  authority  to  lengthen  the  ship,  be*  »• 

Brat. 

cause  in  this  case,  when  it  was  proposed  to  do  so  there  was 
a  special  authority  *  which  would  supply  the  place  of  any 
want  of  authority  which  the  law  might  imply.  Therefore, 
the  ship  was  lengthened  by  order  of  the  plaintiff,  acting 
under  a  special  authority.  Thenit  is  said  that  the  order  was 
given  by  a  written  agreement,  which  ought  to  have  been 
produced.  No  doubt  its  production  would  have  been  one 
mode,  and  the  most  convenient  mode,  of  proving  the 
plaintiff's  claim ;  but  I  am  not  prepared  to  admit  that  it 
is  the  only  mode.  It  Was  objected  that  no  question  as  to 
the  written  agreement  could  be  asked  without  producing 
it ;  but  I  think  the  agreement  was  not  a  necessary  element 
in  the  plaintiff's  case,  for  there  was  proof  that  the  work 
was  done  under  it,  the  amount  paid,  and  that  it  was  not 
tonreasonable ;  and  there  were  circumstances  from  which 
(he  Court,  sitting  as  a  jury,  might  infer  that  the  defendant 
adopted  the  payment  Then,  did  the  defendant  so  act  as  to 
warrant  the  Court  in  drawing  that  inference  ?  He  was  part 
owner  of  the  ship,  and  the  work  was  done  while  the  ship 
was  in  dock ;  and  taking  the  notice  that  he  would  be  no 
longer  answerable,  to  have  been  given  on  the  26th  January, 
the  defendant  does  not  deny  that  he  authorized  what  was 
done,  nor  does  he  contend  that  any  work  was  done  beyond 
what  he  ordered.  Moreover,  the  expression  of  the  defend- 
ant when  he  was  told  the  amount,  "that  the  ship  had 
better  have  been  sold,"  is  evidence  to  shew  that  work  was 
done  which  he  had  authorized.  The  only  remaining  ques- 
tion is  as  to  the  revocation  of  the  plaintiff's  authority. 
The  agreement  was  not  put  in,  and  there  was  no  evidence 
of  the  date ;  but  the  plaintiff  having  made  out  a  priraS. 
facie  case,  it  was  for  the  defendant  to  rebut  it  by  setting  up 
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1860.       the  agreement     The  defendant  merely  put  in  the  notice ; 
Chappell     but  it  is  evident  that  the  notice  was  given  after  some  of 
B^T        the  work  had  been  done. 

Wilde,  B. — I  am  of  the  same  opinion.  The  question  of 
fact  for  the  Court  to  determine  is,  whether  there  was  any 
agreement  on  the  part  of  the  defendant  that  the  vessel 
should  be  lengthened.  There  is  no  doubt  the  plaintiff 
made  out  a  prima  facie  case.  It  appeared  that  the  work 
was  done  and  had  been  pud  for,  and  when  the  plaintiff 
told  the  defendant  what  it  cost  he  did  not  make  any  objec- 
tion, but  merely  said,  "  the  vessel  had  better  have  been 
sold.'*  If  the  question  had  arisen,  whether  independently 
of  that  conversation  it  was  necessary  to  put  in  the  written 
agreement,  I  should  not  be  prepared  to  hold  that  the  plain- 
tiff was  bound  to  do  so,  seeing  that  there  was  evidence  of  an 
authority  to  enter  into  the  agreement,  and  that  it  was 
executed.  Upon  that,  however,  it  is  not  necessary  to  give 
an  opinion,  for  the  point  does  not  arise.  Then,  the  plaintiff 
having  made  out  a  prima  facie  case,  the  remaining  question 
is,  whether  there  is  evidence  that  his  authority  was  revoked. 
The  proof  of  that  ought  to  have  come  from  the  defendant. 
An  authority  cannot  be  revoked  if  it  has  passed  an  interest 
and  has  been  executed.  Here  it  had  been  executed;  for  the 
work  was  commenced,  and  consequently  there  was  no  power 
of  revocation. 

Rule  discharged. 
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T 


Woodall  t?.  Voigt  and  Another.  Nov.. 15. 


HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  86th  sec- 
why  the  defendants  should  not  be  allowed  their  costs  of  Bankrupt  Law 
this  action,  pursuant  to  the  86th  section  of  the  Bankrupt  ActTvrhich°n 
Law  Consolidation  Act,  1849,  Stot to* 

The  plaintiff  had  filed  in  the  Court  of  Bankruptcy  at  gf  j^JSr 
Leeds  an  affidavit  of  debt,  under  the  78th  section,  in  &&  to  recover 

the  amount 

which  he  deposed  that  the  defendants  were  indebted  to  for  which  he 

has  filed  an 

him  in  the  sum  of  168/1  6s.  lid.  for  goods  sold  and  deli-  affidavit  of 
▼ered.     The  plaintiff  afterwards  brought  an  action  against  appiy  to°case8 
the  defendants  for  that  amount  in  the  Court  of  Record  of  a^tSJ^been 
Kingston-upon-Hull.     The  defendants  removed  the  cause  Sbe^e^Sant 
by  certiorari  into  this  Court,  and  the  plaintiff  recovered  ?°,m.a" 

*  *  inferior  Court. 

132/.  11*.  2d.  only. 


D*ffty  Seymour  shewed  cause. — This  case  is  not  within 
the  86th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  That  section  provides  "that  in  every  action  &c. 
wherein  any  such  creditor  is  plaintiff  and  any  such  trader 
is  defendant,  and  wherein  the  plaintiff  shall  not  recover 
the  full  amount  of  the  sum  for  which  he  shall  have  filed  an 
affidavit  of  debt  as  aforesaid,  such  defendant  shall  be  en- 
titled to  costs  of  suit,  to  be  taxed  according  to  the  custom 
of  the  Court  in  which  such  action  shall  have  been  brought* 
provided  that  it  shall  be  made  appear  to  the  satisfaction  of 
the  Court  in  which  such  action  is  brought,  upon  motion  to 
be  made  in  Court  for  that  purpose,  and  upon  hearing  the 
parties  by  affidavit,  that  the  plaintiff  in  such  action  had 
not  any  reasonable  or  probable  cause  for  making  such  affi- 
davit of  debt  as  aforesaid,  and  provided  such  Court  shall 
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thereupon,  by  rule  or  order,  direct  that  such  costs  shall  be 
allowed  to  the  defendant/  &c.  The  43  Geo.  3,  c.  46,  s.  3, 
was  in  similar  terms,  and  the  words  "  in  which  such  action 
is  brought"  were  construed  to  mean  "in  which  such  action 
is  originally  commenced :"  Connel  v.  Watson  (a),  James  v. 
Dawson  (i),  Costello  v.  Corlett  (c).  There  is  no  reason  why 
the  86th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  should  not  receive  the  same  construction.  It  is  no 
hardship  on  the  defendant,  for  he  removed  the  cause  from 
the  original  Court. 

P.  Thompson,  in  support  of  the  rule. — There  has  been 
no  decision  on  the  present  Bankrupt  Act  In  James  v. 
Dawson  (b)  the  Court  doubted  whether  the  proper  con- 
struction had  been  put  on  the  43  Geo.  3,  c.  46,  s.  3,  but 
felt  bound  by  the  authorities.  [Pollock,  C.  B.— This  is  not 
a  remedial  but  a  penal  enactment :  it  says  that  the  defend- 
ant's costs  shall  be  paid  by  the  plaintiff  if  he  shall  not 
recover  the  full  amount  of  the  sum  for  which  he  has  filed 
an  affidavit  of  debt,  thereby  imposing  the  same  penalty 
whether  the  deficiency  is  10£  or  300/.  or  any  other  sum. 
To  extend  the  construction  of  such  an  enactment  may  in 
many  instances  be  productive  of  injustice,  since  the  penally 
is  not  commensurate  with  the  offence.] 

Per  Curiam  (d). — The  rule  must  be  discharged. 

Rule  discharged. 


(a)  2  Dowl.  P.  C.  139.  (d)  Pollock,  C.  R, 

(6)  1  Dowl.  P.  0.  341.  B.,  ChamuO,  Bn  and  WiUe,  B. 

(c)  4  Bing.  474. 
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Wheeler  and  Wife  v.  Stevenson  and  Hagger.  Nov.  25. 

JCjJECTMENT  to  recover  possession  of  two  dwelling-  In  ejectment 
booses,  Noe.  13  and  14,  Portsmouth  Street,  in  the  parish  feiture,  under 
of  St  Giles  in  the  Fields.     The  defendant  Stevenson  did  j^w  Fro- 
not  appear  to  the  writ,  and  judgment  was  signed  against  jgo^s.  lib, 
him.     The  defendant  Hagger  defended  for  the  whole  of  ^gj^. 
the  premises.  tiff  sought 

*  to  recover 

The  cause  was  tried  before  Channel!,  B.,  at  the  Middle-  possession  of 

«  i         ti  m  i  it        two  houses, 

sex  Sittings  in  last  Easter  Term,  when  it  was  agreed  that  numbered  13 

and  14.  which* 

a  verdict  should  be  entered  for  the  plaintiffs,  with  liberty  ^  August, 

to  the  defendants  to  move  to  enter  a  nonsuit  or  verdict  for  other  houses,0 

the  defendants,  if  the  Court  should  be  of  opinion  that  there  ™^^ 

was  no  evidence  that  there  was  no  sufficient  distress  on  the  demised  by 

the  plaintiff 

demised  premises,  or  of  a  sufficient  search.  to  L.  for 

*  twenty-one 

years  at  an 
annual  rent 

West  shewed  cause  in  last  Trinity  Vacation  (June  20) ;  of  73/.  10*. 
but,  at  the  commencement  of  his  argument,  the  Court  quarterly. 
called  on  G.  Browne  to  support  the  rule.    The  facts  of  ufoSfih™*' 
the  case,  and  the  points,  are  so  folly  stated  in  the  judgment  JS^tISSyod 

nonpayment 
of  rent.  At  Midsummer  1858,  a  year's  rent  was  due,  and  in  July,  1858,  the  houses,  No.  15 
aod  16,  were  deserted  and  a  police  constable  entered  and  for  some  time  kept  possession  of 
them,  but  afterwards,  by  the  direction  of  the  plaintiff's  agent,  gave  possession  to  T.  to  take 
eare  of  them  for  the  plaintiff;  but  upon  a  verbal  understanding  that  if  the  plaintiff 
could  get  possession  of  No.  13  and  14,  the  four  houses  should  be  let  to  T.  In  December, 
1869,  a  distress  for  73/.,  one  year's  rent,  due  Michaelmas  1858,  was  put  in  on  No.  13  and  14, 
which  were  then  occupied  by  the  defendants.  At  that  time  the  property  on  the  premises 
was  only  worth  a  few  shillings,  and  there  never  was,  up  to  the  commencement  of  the  action, 
a  sufficient  distress  to  satisfy  the  arrears  of  rent.  No  distress  or  search  was  made  on 
No.  15  and  16  after  T.  took  possession,  and  it  was  uncertain  whether,  at  the  time  of  the 
service  of  the  declaration,  there  were  or  were  not  goods  on  those  premises  sufficient  in  value, 
if  distrainable,  to  satisfy  the  arrears  of  rent. 

Held. — First,  that  there  was  no  evidence  for  the  jury  of  an  eviction  by  the  plaintiff  in 
respect  of  the  houses  No.  15  and  16. 

secondly,  that  there  was  evidence  of  no  sufficient  distress,  since  the  plaintiff  was  not  bound 
to  shew  that  there  were  no  goods  of  sufficient  value  in  No.  15  and  16,  inasmuch  as  the  posses- 
sion of  T.  must  be  considered  as  the  plaintiff's  possession  and,  under  the  circumstances, 
justifiable. 
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I860.        that  any  further  report  of  them  is  rendered  unnecessary. 
J^^^      Doe,  Lessee  of  Smelt,  v.  Fuchau(a)  was  referred  to. 

p-  Cur.  adv.  vulL 

Stevenson. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  ejectment,  tried 
before  my  brother  Channell,  at  the  Sittings  in  last  Easter 
Term.  It  was  brought  to  recover  possession  of  premises 
Nos.  13  and  14,  Portsmouth  Street,  St.  Giles  in  the  Fields. 

Judgment  for  non-appearance  was  signed  against  the  de- 
fendant Stevenson.  The  defendant  Hagger  defended  for 
both  houses. 

The  premises  sought  to  be  recovered  were,  with  two 
other  houses  numbered  15  and  16  in  the  same  street,  by 
lease  dated  the  27th  August,  1849,  demised  by  the  plaintiff 
Wheeler  to  one  Leary  for  a  term  of  twenty-one  years,  at 
an  annual  rent  of  73/.  10*.,  payable  quarterly.  The  lease 
contained  a  proviso,  which  was  in  the  ordinary  form,  for 
re-entry  on  non-payment  of  rent  The  action  was  brought 
under  the  Common  Law  Procedure  Act,  1852,  8.  210,  for 
a  forfeiture,  by  non-payment  of  half  a  year's  rent 

The  plaintiffs  proved  a  clear  title  to  recover,  provided  a 
forfeiture  was  established,  and  insufficiency  of  distress  shewn. 
Rent  was  received  under  the  lease  up  to  Midsummer,  1857, 
leaving  at  Midsummer,  1858,  a  year's  rent  due.  It  was 
proved  that  in  July,  1858,  the  houses  numbered  15  and  16 
were  unoccupied  and  deserted.  Nothing  whatever  avail- 
able for  the  rent  was  left  upon  them.  A  police  constable 
entered  upon  them  and  kept  possession  for  some  time.  He 
did  so  to  prevent  any  nuisance  which  might  arise  by  reason 
of  their  unoccupied  and  deserted  state.     He  afterwards,  by 

(a)  15  East,  286. 
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the  direction  of  Francis  Wigg,  acting  as  the  agent  and  by        1860. 
the  authority  of  the  plaintiff  Wheeler,  gave  possession  of     ^H11L1B 
these  two  houses  to  one  Tempany.     Tempany  was  let  into    „  MJ!lM90M 
possession  in  order  to  take  care  of  them  for  the  plaintiff, 
Wheeler;  but  upon  a  verbal  understanding  that  if,   and 
when,  the  plaintiff  could  get  possession  of  the  premises 
13  and  14,  the  four  houses  would  be  let  to  him.     Tempany 
had  no  interest  in  the  premises,  save  such  as  might  arise 
under  this  verbal  agreement. 

In  December,  1859,  a  distress  for  73/.,  for  one  year's 
rent,  due  Midsummer,  1858,  was  put  in  upon  the  premises 
numbered  13  and  14.  They  were  then  respectively  occu- 
pied by  the  defendants  Stevenson  and  Hagger — Hagger 
occupying  No.  14.  The  property  on  those  premises  at 
that  time  was  worth  but  a  few  shillings — wholly  insufficient 
to  meet  the  arrears  of  rent  reserved  under  the  lease. 

On  the  5th  of  January,  1860,  a  notice  was  affixed  on 
the  door  of  the  premises  No.  14,  demanding  possession  of 
13  and  14.  The  doors  of  those  houses  were  then  closed, 
and  kept  closed,  so  that  no  distress  could  be  made  thereon. 
There  was  not,  at  any  time  between  the  time  of  the  distress 
in  December,  1859,  and  the  commencement  of  the  present 
action,  any  sufficient  distress  on  the  premises  to  countervail 
the  arrears  of  rent  reserved  by  the  lease.  Tempany,  after 
the  time  he  was  let  into  possession  of  Nos.  15  and  16,  as 
before  stated,  permitted  another  person  to  occupy  one  of 
such  two  houses,  viz.  No.  15.  No  distress  or  search  was, 
at  any  time  after  Tempany  took  possession,  made  on  the 
premises  Nos.  15  and  16 ;  and  it  was  left  at  the  trial  un- 
certain whether,  at  the  time  of  the  service  of  the  declaration, 
there  were  or  were  not  goods  on  those  premises  sufficient 
in  value,  if  distrainable,  to  meet  the  arrears  of  rent  reserved 
by  the  lease. 

It  was  objected,  on  the  part  of  the  defendant  Hagger, 
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that  there  had  been  an  eviction  by  the  plaintiff,  Wheeler, 
in  respect  of  the  premises  15  and  16 ;  that,  by  reason 
g     ••  thereof,  the  rent  reserved  by  the  lease  ought  to  be  appor- 

tioned ;  that  the  condition  or  proviso  in  the  lease  for  re- 
entry was  entire  and  gone  by  the  act  of  the  lessor ;  and 
that  without  a  right  to  re-enter  under  the  lease  there  was 
no  remedy  under  the  statute. 

It  was  further  objected  that,  if  the  right  of  re-entry  re- 
mained, yet,  to  entitle  the  plaintiffs  to  recover  under  the 
statute,  they  must  shew  an  insufficiency  of  distress  with 
reference  to  every  part  of  the  premises  included  in  the 
demise  out  of  which  the  rent  issued,  and  that,  as  to  15  and 
16,  no  such  evidence  was  given.  There  was  no  dispute  at 
the  trial  as  to  the  facts ;  no  evidence  was  offered  on  the 
part  of  the  defendant ;  and  it  was  agreed  that  a  verdict 
should  be  entered  for  the  plaintifls,  with  liberty  to  the 
defendant  to  move  to  set  the  verdict  aside,  and  to  enter  a 
nonsuit  or  verdict  for  the  defendant,  provided  the  Court 
should  be  of  opinion  there  was  no  evidence  that  ought  to 
be  left  to  the  jury  in  support  of  the  plaintiffs'  right  to  recover. 
It  was  further  agreed  that  there  should  be  no  appeal. 

A  rule  to  shew  cause  was  accordingly  obtained.  This 
rule  came  on  to  be  argued  before  us  (a)  in  last  Trinity 
Vacation.    The  Court  took  time  to  consider  its  judgment. 

It  appears  to  us  unnecessary  to  give  any  opinion  on  the 
point,  what  would  have  been  the  effect  on  the  condition  for 
re-entry  reserved  by  the  lease,  with  reference  to  a  right  to 
recover  under  the  statute,  if  a  dear  and  undoubted  eviction 
by  Wheeler  had  been  proved.  We  think  there  was  no 
evidence  on  which  the  jury  ought  to  have  found,  certainly 
none  on  which  they  were  bound  to  find,  the  fact  of  an  eviction. 
The  authorities  upon  this  subject  are  collected  in  the  notes 

(«)  P*ZfodLC  B„  CkexmtJL  R,      was  present  only  a  part  of  the 
ami    Wlta,   B      Br*m*rH    B ,      tine. 
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to  the  case  of  Salmon  v.  Smith  (a).     But,  assuming  their       I860, 
view  to  be  correct,  it  was  then  argued  that  the  plaintiffs     <^0~>r*~/ 

ought  to  have  shewn  that  there  was  not,  on  any  part  of  the  ». 

.  #  Stevenson. 

premises  demised,  including  15  and  16  as  well  as  13  and  14, 
any  sufficient  distress  to  countervail  the  arrears  of  rent. 
We  think  the  present  case  must  be  considered  as  if  the 
premises  15  and  16,  having  been  wholly  deserted  by  the 
lessee  and  all  parties  claiming  under  him,  Wheeler,  the 
landlord  (being  in  no  default  himself),  had  put  Tempany 
into  possession,  but  only  for  security  of  the  premises ;  that 
Tempany's  possession  must  be  considered  as  the  possession 
of  Wheeler,  justified  under  the  circumstances,  and  that 
upon  the  goods  of  Tempany,  Wheeler  would  not,  having 
regard  to  these  facts,  have  had  any  right  to  distrain  for  the 
arrears  of  rent  due  under  the  lease.  We  think,  also,  that 
this  view  equally  applies  to  the  goods  of  any  person  whom 
Tempany  may  have  let  into  temporary  possession  under 
himself. 

It  is  enough,  however,  to  state  that,  whatever  may  be  the 
weight  due  to  the  objections  made  by  the  defendants,  there 
was  yet  some  evidence  to  go  to  the  jury  of  an  insufficiency 
of  distress  on  the  premises:  if  so,  by  the  agreement  of  the 
parties,  the  rule  ought  to  be  discharged. 

The  rule  will  therefore  be  discharged. 

Rule  discharged. 

(a)  1  Wins.  Saand.  204,  note  (2). 
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1860. 


In  the  Matter  of  a  Plaint  in  the  County  Court  of  North- 
amptonshire, holden  at  Towcester,  wherein  J.  Abis  is 
Plaintiff  and  J.  Orchard  Defendant 

(jrRIFFITS,  on  behalf  of  the  defendant,  had  obtained  a 

rule  calling  on  the  judge  of  the  County  Court  of  North- 

amptonshire,  holden  at  Towcester,  and  the  plaintiff,  to  shew 

cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit 

Comi^Court,    the  ^d  County  Court  from  further  proceeding  in   the 

and  there  nloint 

verballyagreed  Piainr- 

It  appeared  from  the  affidavits,  that  the  defendant  resided 
and  carried  on  his  business  at  Biddlesden,  which  is  within 
the  district  of  the  County  Court  of  Northampton,  holden  at 
Brackley ;  and  that,  on  the  14th  of  August,  1860,  the  plain- 
tiff called  at  the  defendant's  residence  and  verbally  agreed 


Nov.  21. 


The  plaintiff 
went  to  the 
defendant's 
residence, 
which  was 
beyond  the 
jurisdiction 


Dally  s 
to  purchase 
of  nim  a  horse 
for  28/.,  to  be 
delivered  on 
the  following 
day  at  the 
plaintiff's 
residence 
which  was 

jurisdiction  of    to  purchase  of  him  a  mare  for  28/.     The  mare  was  to  be 
Co^t  OJOn       deli*ered  on  the  following  day  at  the  plaintiff's  residence  at 

that  day  the      j^fe  Weedon,  which  is  within  the  jurisdiction  of  the  Tow- 
defendant  • 

brought  the      cester  County  Court     Accordingly,  on  the  15th  of  August, 
plaintiff's         the  defendant  brought  the  mare  to  the  plaintiff's  residence 

at  Leis  Weedon,  when  the  plaintiff  required  a  warranty  of 
soundness.  The  defendant  gave  the  warranty,  and  there- 
upon the  plaintiff  paid  him  the  28£  The  plaintiff  after- 
wards entered  a  plaint  in  the  Towcester  County  Court  for 
a  breach  of  the  warranty.  At  the  trial  of  the  plaint,  it  was 
objected  on  the  part  of  the  defendant  that  the  Court  had 
no  jurisdiction,  as  the  whole  cause  of  action  did  not  arise 
within  the  Towcester  County  Court.    The  judge  overruled 


residence, 
when  he 
required  a 
warranty 
which  was 
given  and  the 
price  paid. 
The  plaintiff 
afterwards 
sued  the  de- 
fendant in 
the  County 
Court  for  a 
breach  of  the 
warranty : — 
Held,  that 


there  was  no 

complete  contract  until  the  warranty  was  given,  and  consequently  the  "whole  cause  of  action" 

arose  within  the  jurisdiction  of  the  County  Court 
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the  objection,  on  the  ground  that  there  was  no  binding        IF 60. 
contract  out  of  the  district,  inasmuch  as  there  was  no  agree- 
ment in  writing  or  part  payment  of  the  price;  and  a  verdict 
was  found  for  the  plaintiff  for  12/.  &*.  6d. 

C.  Pollock  shewed  cause.— By  the  9  &  10  Vict.  c.  95,  s.  60, 
a  County  Court  summons  may  issue  in  any  district  "in 
which  the  cause  of  action  arose."  No  doubt  that  means 
"  the  whole  cause  of  action ;"  and  the  defendant  contends 
that  in  this  case  the  whole  cause  of  action  did  not  arise 
within  the  jurisdiction,  because  the  contract  for  the  purchase 
of  the  horse  was  not  made  within  it  But  there  was  no 
binding  contract  until  the  horse  was  delivered  and  the 
warranty  given.  [Martin,  B. — There  cannot  be  two  con- 
tracts: if  there  was  a  complete  contract  at  common  law, 
the  Statute  of  Frauds  does  not  make  a  new  contract  because 
its  requisites  are  afterwards  satisfied.  The  words  of  the 
17th  section  are  that  no  contract  for  the  sale  of  any  goods, 
&c,  "shall  be  allowed  to  be  good."  Pollock,  C.  B.— A 
"cause  of  action"  must  arise  out  of  a  contract  upon  which 
an  action  can  be  brought.]  On  the  14th  of  August  there 
was  a  mere  preliminary  bargain,  and  if  nothing  more  had 
taken  place  the  defendant  could  not  have  compelled  the 
plaintiff  to  accept  the  horse.  On  the  15th  the  bargain  was 
completed.  The  cause  of  action  was  the  breach  of  the 
warranty,  which  was  given  within  the  jurisdiction.  Blott- 
tome  v.  Williams  (a)  is  an  authority  that  there  was  no  com- 
plete contract  until  the  horse  was  delivered  and  the  warranty 
given.  Borthwick  v.  Walton  (b)  will  be  relied  on  by  the  de- 
fendant ;  but  that  case  is  at  variance  with  Newcombe  v.  De 
Root  (c),  where  the  defendant,  by  letter  written  and  posted 
out  of  the  district  of  a  particular  County  Court,  ordered  the 

(a)  S  B.  &  C.  232.  (6)  15  C.  B.  501. 

(c)  29  L.  Jh  Q.  B.  4. 

VOL.  VI. — N-  S.  Q  KXCH. 
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I860.  plaintiff  to  do  certain  work:  the  letter  was  received  and 
the  work  done  within  the  district ;  and  it  was  held  that  the 
whole  cause  of  action  arose  within  the  district. 

Griffits,  in  support  of  the  rule.— On  the  14  th  of  August 
there  was  a  contract  binding  at  common  law ;  and  the  price 
was  paid  and  the  warranty  given  in  pursuance  of  that  con- 
tract. [Channcll,  B. — If  there  was  a  sale  before  the  warranty, 
the  consideration,  being  executed,  would  not  support  it : 
Roscorla  v.  Thomas  (a).]  If  any  part  of  the  cause  of  action 
arose  in  the  district  where  the  defendant  dwelt,  the  County 
Court  has  no  jurisdiction.  In  an  action  against  an  adminis- 
trator, the  grant  of  letters  of  administration  are  part  of  the 
cause  of  action :  In  re  Fuller  (b\,  Here  a  combination  of 
various  matters  constitutes  the  cause  of  action,  viz.,  the 
bargain  for  the  sale  of  the  horse,  the  delivery,  the  accept- 
ance, the  payment  of  the  price  and  the  warranty.  [Wilde, 
R — Was-  it  necessary  for  the  plaintiff  to  give  any  evidence 
of  what  took  place  on  the  14th?]  Borthwick  v.  Walton  (c) 
decided  that  upon  a  sale  of  goods  the  order  for  the  goods  is 
part  of  the  cause  of  action.  [Pollock,  C.  B. — There  the 
goods  were  sent  in  consequence  of  the  order,  so  that  the 
order  and  delivery  constituted  the  cause  of  action.]  The 
warranty  given  on  the  15th  was  annexed  to  and  became 
part  of  the  contract  made  on  the  14th.  [FbBock,  C  R— 
The  cause  of  action  was  not  complete  until  the  15th. 
MiMr,  R — It  may  be  that  several  events  are  necessary  Id 
entitle  a  party  to  sue,  but  it  is  not  until  the  last  has 
that  there  is  w  a  cause  of  action.*]  Where  a  reward 
for  the  apprehension  and  prosecution  of  certain 
such  reward  to  be  paid  on  conviction,  and  the  plaintiff  appro* 
bended  an  c&nder  within  the  district  of  a  certain  County 

(a)  3  ^  R  »4.  {})  2  R  4  R  573. 

<y)   15  C.  R  501. 
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Court,  but  the  conviction  took  place  in  another  district,  it 
was  held  that  the  conviction  was  part  of  the  cause  of  action, 
and  that  the  County  Court  had  no  jurisdiction :  Hernaman  _  »• 
v.  Smith  (a).  Here,  the  terms  on  which  the  contract  was 
made  are  part  of  the  cause  of  action. — He  also  relied  on 
an  affidavit  that  some  representation  as  to  the  soundness  of 
the  horse  was  made  on  the  14th  of  August. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
should  be  discharged.  It  is  said  that  some  representation 
was  made  on  the  14th  of  August,  but  we  must  decide  on 
the  facts  proved  before  the  County  Court  judge.  On  the 
14th  of  August  there  was  a  bargain  between  the  plaintiff 
and  the  defendant  for  the  purchase  of  the  horse,  and  the 
price  was  named,  and  the  time  and  place  of  delivery ;  but 
nothing  was  said  about  a  warranty.  On  the  following  day 
a  warranty  was  given,  the  price  was  paid  and  the  horse  de- 
livered, and  the  whole  cause  of  action  became  complete.  It 
cannot  be  contended  that  the  contract  took  place  on  two 
different  days.  It  seems  to  me  that  where  there  is  a  con- 
tract for  the  sale  and  delivery  of  a  horse,  the  price  and 
every  other  matter  being  agreed  on  except  the  warranty, 
and  when  the  parties  come  to  complete  the  purchase  the 
one  refuses  to  pay  unless  a  warranty  is  given,  whereupon 
the  other  gives  the  warranty,  then  for  the  first  time  the 
transaction  is  complete.  Here,  upon  the  14th,  there  was 
an  agreement  to  buy  the  horse,  and  upon  the  15th  that 
was  rescinded  and  a  new  contract  made  for  the  pur- 
chase with  a  warranty.  The  addition  of  a  new  term  to 
a  contract  does  not  make  it  two  contracts,  but  one  entire 
contract  Lord  Wensleydale  frequently  pointed  out,  with 
respect  to  the  affirmance  of  a  contract  incapable  of  being 
enforced,  that  it  is  not  so  much  an  affirmance  of  the  old 

(a)  10Exch.659. 
Q  2 
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there  was  do  contract  on  the  14th,  and  the  purchaser  might        I860. 

have  refused  to  receive  the  horse.     Then  on  the  15th  the 

parties  met,  and  the  purchaser  required  a  warranty,  which 

was  given,  and  the  price  was  paid.     It  seems  to  me  that 

was  a  renunciation  of  any  terms  agreed  upon  on  the  14th, 

and  that  the  whole  cause  of  action  arose  upon  the  15  th, 

and  within  the  jurisdiction. 

Wh.de,  B.— I  am  also  of  opinion  that  the  rule  should 
be  discharged.  The  term  "whole  cause  of  action"  has 
received  a  judicial  interpretation.  All  those  matters  which 
are  necessary  to  enable  a  plaintiff  to  sue  constitute  part  of 
the  cause  of  action.  Then,  was  it  essential  for  the  plaintiff 
to  prove  what  took  place  on  the  14th?  I  do  not  think 
that  any  part  of  the  cause  of  action  arose  on  the  14th.  To 
hold  that  it  did  would  be  carrying  the  matter  further,  by 
way  of  the  division  of  a  contract,  than  any  case  has  yet 
gone.  A  cause  of  action  must  be  something  entire  and 
indivisible,  and  I  am  satisfied  that  in  this  case  the  whole 
contract  was  made  on  the  15th. 

Rule  discharged. 


Legh  v.  Lillie.  Nov.  9. 
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ECLARATION.— That  the  plaintiff,  by  deed,  let  to  Declaration, 
the  defendant  "  The  Marl  Fields  Farm,"  to  hold  for  twenty-  fendan^co- 
one  years,  from  the  25th  day  of  March,  1851,  and  the  de-  2£ ^^ 
fendant  covenanted  with  the  plaintiff  that  he  would  at  all  not  to  fleU  or 

r  carry  away 

from  the 
demised  premises  any  manure,  made  &c.  on  the  premises,  without  the  consent  of  the  plaintiff) 
.  under  the  increased  rent  of  10/.  for  every  ton  so  given,  sold  or  carried  away ;  and  further  cove- 
nanted that  he  would  pay  all  the  increased  rents.  Breach :  that  defendant  sold  a  large  quantity 
of  manure  made  on  the  premises,  to  wit  160  tons,  and  did  allow  the  same  to  be  carried  away 
from  the  premises ;  and  the  plaintiff  claims  2000/.  Plea :  that  the  defendant  brought  upon 
the  premises  a  quantity  of  manure  larger  and  better  in  quality  than  that  carried  away. — Held, 
first,  that  the  plea  was  bad ;  secondly,  that  the  declaration  was  bad  for  not  alleging  that  the 
increased  rent  was  due  or  that  ft  was  unpaid. 
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1860.        times,  during  the  continuance  of  the  said  term,  have  and 
v^^/      keep  a  sufficient  stock  of  cattle  &c,  and  that  he  would  not 
»•  sell  or  carry  away  from  the  demised  premises  any  hay,  straw, 

clover,  or  fodder,  or  any  dung,  compost,  or  manure,  which 
should  be  grown  or  produced,  made,  gathered  or  gotten  on 
the  demised  premises,  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  under  the  increased  rent  of 
10/.  for  every  ton  so  given,  sold,  or  carried  away,  and  so  in 
proportion  for  any  greater  or  less  quantity,  but  that  the  de- 
fendant would  eat  and  consume,  or  cause  to  be  eaten  and 
consumed,  the  hay  and  straw,  fodder  and  clover,  by  his  own 
cattle,  on  the  demised  premises;  and  the  plaintiff  covenanted 
with  the  defendant  that  the  above  restriction  should  not  apply 
in  the  case  of  hay  and  straw,  provided  that  the  defendant 
should,  for  every  ton  thereof  which  he  should  take  from  the 
premises,  bring  thereon,  in  lieu  thereof,  two  tons  of  good 
rotten  dung;  and  the  defendant  further  covenanted  with 
the  plaintiff  that  he  would  duly  pay  all  the  increased  rents, 
whereof  mention  was  made  in  the  deed.  Yet  the  defendant, 
without  the  consent  of  the  plaintiff,  &c,  did,  on  the  23rd  of 
March,  1858,  sell  hay  and  straw,  grown  and  produced  on  the 
demised  premises,  to  wit,  six  stacks  of  hay,  containing  thirty 
tons  of  hay,  and  ten  tons  of  straw,  and  allowed  the  same  to 
be  carried  away  from  the  demised  premises  and  did  not  in 
lieu  thereof,  bring  back,  upon  the  demised  premises,  two 
tons  of  good  rotten  dung  for  every  ton  of  hay  and  straw  so 
given,  sold,  and  carried  away ;  and  did,  without  such  consent 
as  aforesaid,  on  the  day  and  year  aforesaid,  sell  a  large 
quantity  of  farm  yard  manure,  made  and  gathered  and  gotten 
on  the  premises,  to  wit,  160  tons  of  manure,  and  did  allow 
the  same  to  be  carried  away  from  the  said  premises*  And 
the  plaintiff  claims  2000/1 

The  defendant  pleaded ;  fifthly,  as  to  so  much  of  the  de- 
claration as  relates  to  the  sale  and  removal  from  the  demised 
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premises  of  the  manure  made,  gathered  and  gotten  on  the        I860, 
premises,  that  the  defendant  did,  in  place  of  the  said  manure,       VT°^ 
and  by  way  of  substitution  thereof,  bring  on,  to,  and  upon,  »• 

and  spread  upon  the  said  premises  a  certain  other  quantity 
of  manure,  larger  and  better  in  quality  than  that  sold  and 
carried  away  by  him  as  in  the  declaration  mentioned. 

The  plaintiff  took  issue  on  the  plea. 

At  the  trial  before  the  Recorder  of  London,  at  the  Spring 
Assizes  at  Chester,  the  jury  found  a  verdict  for  the  defend- 
ant on  the  fifth  plea. 

Webby,  in  Easter  Term,  obtained  a  rule  nisi  to  enter 
judgment  for  the  plaintiff  on  the  issue  on  the  fifth  plea, 
notwithstanding  the  verdict  found  for  the  defendant;  against 
which 

Grove  and  Brandt  now  shewed  cause. — First,  the  plea  is 
an  answer  to  the  breach  to  which  it  is  pleaded.  The  meaning 
of  the  covenant,  not  "  to  sell  or  carry  away"  any  manure, 
is  that  the  defendant  shall  not  remove  it  so  as  to  deprive 
the  land  of  the  benefit  of  it  A  mere  temporary  removal  of 
manure  is  not  a  breach  of  the  covenant.  But,  secondly,  the 
declaration  is  bad.  It  does  not  shew  that  the  increased  rent 
has  become  due.  It  is  also  consistent  with  the  allegations 
contained  in  it,  that  the  increased  rent  has  been  paid.  [Chan- 
nel!, B. — If  the  meaning  of  the  covenant  is  that  the  defendant 
shall  not  take  away  the  manure  unless  he  pays  the  penal 
rent,  the  breach  is  bad  for  not  averring  non-payment  of  such 
rent.]  In  an  Anonymous  Case  (a),  which  was  an  action  on  a 
promise  to  redeliver  some  rings  to  the  plaintiff,  or  else  pay 
him  18/.  in  money,  the  plaintiff  averred  that  the  defendant 
had  not  redelivered  to  him  the  rings,  but  omitted  to  say 
"nor  paid  him  the  18/.  in  money."  And  this  was  held  to 
be  naught,  though  after  verdict  on  not  guilty  found  for  the 
plaintiff,  because  it  may  well  be  that  the  18/.  was  paid,  and 

(a)  Hardrcs,  320. 
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then  the  plaintiff  had  do  cause  of  action.  If  this  declaration 
be  treated  as  claiming  the  increased  rent,  it  is  uncertain  and 
bad  for  not  shewing  when  it  accrued:  Piltarfev.  Darby  (a). 
Under  the  declaration  in  its  present  form,  the  plaintiff  is  not 
entitled  to  the  10/.,  for  every  ton  of  manure  sold,  as  liqui- 
dated damages,  but  at  most  to  nominal  damages :  Hunt  v. 
Hurst  (J). 

JVelsby  and  Coxon,  in  support  of  the  rule. — First,  the  de- 
claration is  good  for  the  increased  rent  [Pollock,  C.  8. — 
Is  not  the  provision  as  to  the  rent  void  for  uncertainty? 
Bramwell,  B. — If  so,  the  declaration  may  be  good,  the 
covenant  being  a  prohibition  with  an  unmeaning  qualifi- 
cation.] There  is  a  covenant  not  to  sell  manure,  under  a 
penalty  which  attaches  at  once  upon  the  sale.  [Pollock, 
C.  B, — If  land  is  let  at  a  rent  of  10/.  a  year,  the  lessor 
cannot  distrain  immediately.  To  what  is  the  "  increased 
rent"  to  be  added?]  It  is  an  agreed  payment  in  the  nature 
of  a  reservation  upon  the  doing  of  the  act  stipulated  against. 
There  is  a  positive  covenant  that  the  defendant  will  not  sell 
manure;  against  which  no  permission  to  do  so  can  be 
implied.  The  cases  all  shew  that,  where  a  particular  sum  is 
stipulated  to  be  paid  on  the  doing  of  a  prohibited  act,  the 
amount  is  recoverable  as  liquidated  damages  if  the  act  is 
done.  The  case  of  Hurst  v.  Hurst  (b)  is  not  intelligible. 
Secondly,  if  the  Court  is  of  opinion  that  the  second  breach 
is  bad,  they  will  make  the  rule  absolute,  and  the  defendant 
can  then  apply  to  arrest  the  judgment.  The  issue  on  the 
plea  becomes  immaterial,  and  the  defendant  is  not  entitled 
to  any  judgment  in  respect  of  it.  [Bramwell,  B. — The  case 
is  similar  to  that  of  a  demurrer  to  a  plea  to  a  bad  declara- 
tion (c).  Wilde,  B. — The  plaintiff  cannot  have  judgment 
unless  he  is  entitled  to  it  upon  the  whole  record.] 

(a)  1  Show.  9.  of  judgment  non  obstante  vere- 

(b)  4  Exch.  579.  dicto  in  Chitty's  Forms,  p.  828, 
(<?)  He  also  referred  to  the  form     7th  ed. 
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Pollock,  C.  B. — The  question  is,  whether  the  plaintiff 
is  entitled  to  judgment  non  obstante  veredicto.  The  plea  is 
clearly  bad.     In  answer  to  a  complaint  that  the  defendant  »• 

tit.  LlLLIE. 

has  broken  his  covenant,  the  plea  alleges  that  the  defendant 
has  done  something  which  is  as  advantageous  to  the  plain* 
tiff  as  if  the  defendant  had  observed  his  covenant.  The 
defendant  has  no  right  to  substitute  something  else  for  that 
which  he  agreed  to  observe.  But,  in  order  to  determine 
whether  the  plaintiff  is  entitled  to  judgment,  it  is  necessary 
to  consider  the  true  meaning  of  the  covenant  upon  which 
the  action  is  brought.  I  have  considerable  difficulty  in 
saying  what,  in  point  of  law,  is  the  meaning  of  a  covenant 
not  to  do  a  particular  thing  "under  the  increased  rent 
of  10/1;"  not  saying  what  is  to  be  increased,  whether  it 
is  the  rent  from  year  to  year,  or  the  quarterly  rent,  or 
whether  it  is  an  additional  rent  or  sum  of  10/.  to  be  paid 
immediately  on  the  act  being  done.  But  the  result  is  that, 
although  the  defendant  covenants  that  he  will  not  sell  or 
carry  away  any  manure,  it  is  "  under9'  certain  conditions, 
viz.  not  unless  he  pays  an  "  increased  rent  of  10£  for  every  ton 
so  given,  sold  or  carried  away."  The  word  "  unless"  would 
give  the  defendant  a  permission  to  remove  manure  if  he  paid 
the  increased  rent.  And  it  appears  to  me  that,  although 
the  covenant  is  in  form  absolute,  yet  its  meaning  is  that  the 
defendant  is  not  permitted  to  take  away  manure  except  on 
paying  a  certain  price,  and  if  he  is  willing  to  pay  that  price 
he  may  remove  it.  Therefore  the  defendant  can  justify 
the  removal  provided  he  pays  the  increased  rent.  The 
cases  of  Lowe  v.  Peers  (a),  Anonymous  (b),  and  Hurst  v. 
Hurst  (c)  shew  that,  in  suing  on  such  a  covenant,  the  plain- 
tiff must  allege  that  the  defendant  has  not  paid  the  sum 
which  he  has  the  option  of  paying. 

(a)  4  Burr.  2225.  (b)  Hardres,  320. 

(c)  4  Exch.  579.     * 
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With  respect  to  the  case  of  Hurst  v.  Hurst  (a),  my  brother 
Channell  has  referred  me  to  the  report  in  the  19  Law 
Journal,  Exch.,  p.  413,  which  seems  to  remove  the  diffi- 
culty as  to  that  case.  The  Court  meant  to  say, — that 
the  20£  was  not  a  penalty,  but  liquidated  damages,  but 
if  the  plaintiff  meant  to  sue  for  liquidated  damages,  be 
should  have  alleged  that  the  20/.  was  not  paid,  according 
to  the  case  of  Lowe  v.  Peers  (i).  In  Hurst  v.  Hunt  (e) 
the  payment  of  the  202.  was  not  negatived  What 
passing  in  my  brother  Parke's  mind  was  that,  as  the 
tiff  had,  in  his  declaration,  blended  together  the  202.  and 
the  value  of  the  trees,  the  only  way  to  make  sense  of  it  was 
to  treat  it  as  a  claim  for  unliquidated  damages  only. 

Bramwell,  B.—  I  am  of  the  same  opinion.  The  firat 
question  is,  whether  the  plea  is  bad.  As  my  Lord  has 
stated,  the  defendant  attempts  to  say  that  by  breaking  his 
covenant  he  has  conferred  a  benefit  on  the  plaintiff.  The 
plain  meaning  of  the  covenant  is  that  the  covenantor  shall 
not  take  away  manure.  Having  broken  his  covenant  in 
that  respect,  it  is  no  answer  that  he  has  brought  back  an 
equivalent  But  it  was  contended  by  Mr.  Grove  that,  if 
the  declaration  shewed  no  cause  of  action,  there  could  be 
no  judgment  non  obstante  veredicto,  because  in  order  to 
entitle  the  plaintiff  to  such  judgment  the  declaration  moat 
be  good.  In  Dr.  BonharrCs  Case  (d)  it  is  said,  "  if  it  appeals 
upon  the  whole  record  that  the  plaintiff  has  no  cause  of 
action,  he  shall  never  have  judgment  though  the  bar  or 

(a)  4  Exch.  579.  "  liquidated,'*  and  insert  after  the 

(b)  4  Burr.  2225.  word  "damage,"  "but  the  action 

(c)  In  the  copy  belonging  to  being  brought  for  the  penalty  phis 
the  Court  of  Exchequer  the  re-  the  value  of  the  tree,  the  action  is 
port  has  been  corrected  by  Pol-  for  unliquidated  damages.** 

lock,  C.B.,  as  follows:— Page  579,         (d)  8   Rep.    120  J;    see    also 
line  7,  for  "unliquidated"  read      Tumor's  Case,  8  Rep.  133  6. 
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rejoinder,  Ac.,  be  insufficient."  Indeed  it  would  be  a 
contradiction  in  terms  to  say  that  the  plaintiff  shall  have 
judgment  non  obstante  veredicto,  when  the  defendant 
would  have  a  right  immediately  afterwards  to  ask  that  the 
judgment  should  be  arrested.  I  think  that  the  declaration 
is  bad.  There  are  three  classes  of  covenants :  first,  cove- 
nants not  to  do  particular  acts,  with  a  penalty  for  doing 
them,  which  are  within  the  statute  8  &  9  Win.  3,  c.  1 1 ; 
secondly,  covenants  not  to  do  an  act,  with  liquidated 
damages  to  be  paid  if  the  act  is  done,  which  are  not  within 
the  statute ;  and,  thirdly,  covenants  that  acts  shall  not  be 
done,  unless  subject  to  a  certain  payment.  I  think  that 
the  meaning  of  the  covenant  "  not  to  sell  or  carry  away 
manure  under  an  increased  rent  of  10£  for  every  ton"  &c 
is  that  the  covenantor  may  do  so  on  paying  that  rent.  If 
that  is  the  true  construction  of  the  covenant,  the  declaration 
ought  to  have  alleged  that  the  increased  rent  was  due  and 
not  paid.  I  cannot  help  observing  that  the  case  of  Hurst 
v.  Hurst  (a)  seems  to  me  to  have  been  rightly  decided. 
There  the  Court  held  the  covenant  to  be  within  the  second 
class  of  covenants  to  which  I  have  alluded,  viz.  that  the  cove- 
nantor should  not  do  the  act  stipulated  against,  with  a  pro* 
vision  for  the  payment  of  liquidated  damages  which  was 
introduced  for  the  benefit,  not  of  the  covenantor,  but  of  the 
covenantee.  Suppose  a  man  covenants  not  to  remove  manure, 
and  further  covenants  that  if  he  does  he  will  pay  10/.,  he 
may  do  damage  to  the  amount  of  100/.  But  I  think  that 
there,  the  second  covenant  may  be  taken  to  be  one  for 
the  benefit  of  the  covenantee.  That  would  be  the  only 
way  to  make  both  covenants  intelligible;  the  other  con- 
struction would  treat  the  whole  as  one  covenant  It  seems 
to  me  that  on  this  ground  Hurst  v.  Hurst  was  well  decided. 

(a)  4  Exch.  579. 
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I860.  There  Parke,  B.,  said,  that  the  breach  was  capable  of  two 
constructions — the  plaintiff  might  be  seeking  to  recover 
-  damages  for  the  breach  of  covenant  in  cutting  the  trees,  or 
he  might  be  suing  for  the  penalty.  Therefore  he  treated  it 
as  if  there  were  two  covenants,  one  an  absolute  covenant 
not  to  cut  the  trees,  the  other  to  pay  the  penalty  if  that  was 
done,  and  that  the  plaintiff  was  suing  on  the  first  covenant. 
But  we  decide  this  case  on  the  ground  that  here  there  is 
only  one  covenant — a  complex  one,  and  that  the  plaintiff 
can  only  recover  the  agreed  102.  for  each  ton  of  manure  sold. 
Therefore  the  plaintiff  should  have  alleged,  as  a  breach,  that 
the  increased  rent  had  become  due  and  that  it  was  not 
paid,  and,  not  having  done  so,  the  declaration  is  bad, 
I  have  had  some  doubt  whether  the  declaration  might  not 
be  taken  to  allege,  by  implication,  that  this  increased  rent 
is  unpaid;  but,  on  consideration,  I  think  that  is  not  so: 
and  the  test  is  that  it  would  be  impossible  to  plead  payment 
into  Court  of  the  increased  rent. 

Channell,  B. — I  agree  that  the  rule  must  be  discharged. 
The  rule  asks  for  judgment  for  the  plaintiff  notwithstanding 
the  finding  on  the  fifth  issue.  That  involves  the  question 
whether  the  plea  is  good  or  bad.  If  that  had  been  the  only 
question  there  would  have  been  no  difficulty;  but  it  is  not 
enough  for  the  plaintiff  to  establish  that  the  plea  is  bad,  unless 
he  can  shew  that  he  is  entitled  to  judgment  upon  the  whole 
record,  or  rather  upon  that  part  of  the  declaration  to  which 
the  plea  is  pleaded.  But  in  my  opinion  the  last  breach  is 
badly  assigned,  and  shews  no  cause  of  action.  There  is  no 
case  in  point  I  do  not  rely  on  the  case  of  Hurst  v.  Hurst  (a), 
which  is  distinguishable  on  the  ground  stated  by  my  brother 
BramwelL     That  decision  is  explained  on  referring  to  the 

(a)  4  Exch.  579. 


Legh 
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report  in  the  Law  Journal,  though  the  variance  between 

the  language  of  the  two  reports  appears  at  first  very  slight. 

We  are  therefore  called  upon  to  put  the  best  construction  *• 

we  can  upon  the  covenant  as  set  out  in  the  declaration.     I 

am  of  opinion  that  the  covenant  is  not  an  absolute  covenant 

on  the  part  of  the  defendant  not  to  remove  the  manure,  that 

the  breach  is  bad  for  not  averring  that  the  10/.  was  not  paid, 

and  that  there  is  no  breach  of  covenant  if  the  defendant  has 

paid  the  penal  rent  of  10/.  for  every  ton  taken  away. 

Wilde,  B. — I  am  of  the  same  opinion.  The  plea  is 
clearly  bad,  and  the  only  question  is  whether  the  declaration 
is  good.  The  declaration  sets  out  a  covenant  by  the  defend- 
ant that  he  will  not  sell  or  carry  away  from  the  demised 
premises,  any  manure,  &c,  without  the  consent  in  writing 
of  the  plaintiff,  under  the  increased  rent  of  10/.  for  every 
ton  so  carried  away.  Now  there  are  various  forms  in  which 
a  covenant  of  this  sort  may  be  expressed;  a  man  may 
covenant  simply  that  he  will  not  do  such  an  act,  or  that  if 
he  does  he  shall  pay  a  penalty,  or  that  if  he  does  any  such 
act  he  shall  pay  liquidated  damages.  Had  the  covenant 
been  in  either  of  those  forms,  it  would  have  been  substan- 
tially a  covenant  not  to  do  the  act,  with  a  subsequent  cove- 
ant  that  if  he  did  it  he  should  pay  a  penalty  or  liquidated 
damages.  But  the  covenant  in  this  case  is  not  in  either  of 
these  forms.  It  is  a  single  covenant,  not  two  covenants, 
that  the  covenantor  will  not  remove  manure,  under  an 
increased  rent  of  10/.  for  every  ton  carried  away.  The 
word  rent  points  not  only  to  the  injury  to  the  covenantee, 
but  to  the  benefit  the  covenantor  may  derive  from  doing 
the  act  which  is  prohibited.  It  is  on  that  ground,  amongst 
other  reasons,  that  I  think  that  the  meaning  is  that  the 
covenantor  may  remove  manure  if  he  chooses  to  pay  the 
increased  rent.     It  is  a  mere  question  of  the  construction  of 
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the  covenant,  which  is  to  be  determined  by  considering  the 
ordinary  and  natural  meaning  of  the  words.  The  declara- 
tion is  bad  for  not  alleging  that  the  increased  rent  was  due, 
and  that  it  was  not  paid. 

Rule  discharged. 


Nov.  16. 


The  Anglo-Californian  Gold  Mining  Company  v. 

Lewis. 

DECLARATION.— That  before  and  at  the  time  of  the 
passing  of  the  "Joint  Stock  Companies  Act,  1856,"  and  after 
passing  of  the  7  &  8  Vict.  c.  1 10,  the  plaintiffs  had  become  and 
were  a  completely  registered  incorporated  Joint  Stock  Com- 
pany, for  the  purpose  of  working  certain  mines,  &c.  That  after 

^thlf  *  °1th8e  ^e  Pass^n8  °f tne  ^ret  mentioned  Act,  the  plaintiffs  obtained  a 
business  shall    certificate  of  registration  and  incorporation  as  a  Joint  Stock 

be  transacted  . 

at  a  special       Company,  &c«    That  after  the  passing  of  the  first  mentioned 

general  meet- 
ing than  the      Act,  and  after  the  plaintiffs  had  become  a  registered,  incorpo- 

which  it  shall    rated  Joint  Stock  Company,  &c,  the  said  Company,  in  general 

aV6  rcalled.""  meeting  duly  held  under  and  according  to  the  provisions  of 


The  deed  of 
settlement  of 
a  Joint  Stock 
Company, 
completely 
registered 
under  the 
7&8Vict. 
c  1 10,  con- 


pressly< 
The  Co 


requiring  the  said  Company  to  be  wound  up  voluntarily  (a). 


wasaterwtiSs  tne  ^"^  ®r8t  men^one^  Act,  duly  passed  a  special  resolution 

registered 
under  the 
19  &  20  Vict 

c.  47.  After  the  passing  of  the  20  &  21  Vict  c  14,  at  a  general  meeting  it  was  resolved  that 
the  Company  should  be  wound  up  voluntarily,  and  liquidators  were  appointed.  The  meeting 
was  held  in  pursuance  of  a  notice,  which  however  did  not  state  the  intention  of  the  Company 
to  appoint  liquidators  at  that  meeting.  In  an  action  to  recover  calls  made  by  the  liquidators 
so  appointed : — Held,  that  the  above  clause  applied  to  a  meeting  held  for  the  purpose  of 
appointing  liquidators,  and  that,  no  notice  of  the  intention  to  appoint  liquidators  naving 
been  given,  their  appointment  was  invalid. 


(a)  There  was  a  demurrer  to 
some  of  the  pleas,  and  amongst 
the  defendants'  points  was  one 
"that  it  is  neither  expressly  or 
impliedly  averred,  that  the  first 
meeting  at  which  the  special  re- 


solution was  passed  was  duly  con- 
vened, or  that  notice  of  the  in- 
tention to  propose  such  a  resolu- 
tion was  duly  given  within  the 
34th  section  of  the  Joint  Stock 
Companies  Act,  1856." 
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That  at  a  subsequent  general  meeting  of  the  said  Company,  i860, 
of  which  notice  was  duly  given,  and  which  was  duly  held  Vrv^"' 
according  to  the  provisions  of  the  said  first  mentioned  Act,  California 
at  an  interval  of  not  less  than  one  month  nor  more  than  three  Mihihg  Co. 
months  from  the  date  of  the  meeting  at  which  such  special  Lewis. 
resolution  was  first  passed,  the  special  resolution  passed 
at  the  first  mentioned  meeting  was  duly  confirmed,  at  the 
said  second  or  subsequent  meeting,  by  a  majority  of  such 
shareholders,  for  the  time  being  entitled  to  vote,  as  were 
present  in  person  or  by  proxy  at  such  subsequent  meeting. 
That  notice  of  the  said  special  general  meeting  and  confir- 
mation was  duly  given  in  the  London  Gazette,  &c.  That 
after  the  passing  of  the  special  resolution,  and  after  the  con- 
firmation thereof  in  pursuance  of  such  special  resolution, 
the  Company,  in  general  meeting  duly  held  &c,  duly 
appointed  certain  persons  as  liquidators  for  the  purpose  of 
winding  up  the  affairs  of  the  Company,  and  distributing  the 
property  &c.  That  the  liquidators  duly  accepted  the  appoint- 
ment That  the  defendant  was  &c.  and  is  a  shareholder, 
add  possessed  of  366  shares  of  10*.  each  in  the  said  Com- 
pany, and  at  the  time  of  making  the  call  was  a  contributory, 
within  the  true  intent  and  meaning  of  the  Joint  Stock 
Companies  Acts  then  in  force,  as  a  shareholder  in  respect  of 
the  said  shares,  and,  as  such,  a  shareholder  and  a  contribu- 
tory liable  to  the  call  hereinbefore  mentioned,  under  and 
by  virtue  of  the  provisions  of  the  said  first  mentioned 
Act*  That  after  the  passing  of  the  said  special  resolution 
and  the  confirmation  thereof,  and  after  the  appointment 
of  the  liquidators,  and  their  acceptance  of  such  appoint- 
ment, and  before  the  liquidators  had  ascertained  the 
sufficiency  of  the  assets  of  the  Company,  or  the  debts  in 
respect  of  which  the  several  classes  of  contributories  were 
liable,  the  liquidators,  under  and  according  to  the  provisions 
of  the  Joint  Stock  Companies  Acts  then  in  force,  duly 
called  on  the  defendant,  as  such  shareholder  and  contribu- 
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1860.        tory>  to  pay  on  a  certain  day,  which  elapsed  before  this  suit, 

VT~V^-'      54/.  18*.,  being  a  call  of  3*.  on  each  of  the   defendant's 

California*   shares ;  which  sums  did  not  exceed  the  extent  of  the  liability 

Gold  ^  - 

Minino  Co.  of  the  defendant  as  such  contributory,  and  which  sums  the 
Lewis.  liquidators  deemed,  and  which  were  in  fact  necessary  to 
satisfy  the  debts  of  the  Company  and  the  costs  of  winding 
it  up ;  of  which  call  notice  was  duly  given  to  the  defendant, 
and  he  was  then  requested  by  the  liquidators,  and  by  the 
Company,  to  pay  the  same.  That  all  conditions  precedent, 
matters  and  things,  and  all  times  required  to  have  been 
performed  and  to  have  happened  and  existed,  and  to  have 
elapsed,  in  order  to  the  due  registration  and  incorporation 
of  the  plaintiffs  as  such  Company,  and  the  certifying  thereof, 
under  and  in  pursuance  of  the  provisions  of  the  several  Acts; 
and  in  order  to  the  defendant  being  such  shareholder  and 
contributory ;  and  in  order  to  the  passing  and  giving  notice 
of  the  special  resolution  for  the  winding  up  of  the  Company, 
and  the  confirmation  thereof;  and  in  order  to  the  valid 
appointment  of  the  liquidators,  and  to  their  acceptance 
of  such  appointment ;  and  in  order  to  the  valid  making  of 
the  call  by  the  liquidators,  and  to  the  notice  thereof;  and  to 
the  liability  of  the  defendant  to  pay  the  call,  were  performed 
and  happened  &c. :  and  the  defendant  thereupon  became 
and  was  liable  to  pay  the  said  call  &c,  yet  the  defendant 
has  never  at  any  time  paid  to  the  said  liquidators,  or  either 
of  them,  or  to  the  plaintiffs,  the  said  call  or  any  part 
thereof,  &c. 

The  defendant  pleaded: — Eighthly,  that  the  meeting  at 
which  the  said  liquidators  are  in  the  declaration  alleged  to 
have  been  appointed  was  not  duly  held  as  alleged.  Ninthly, 
that  no  notice  of  holding  the  said  meeting  for  the  appoint- 
ment of  the  said  liquidators  was  ever  given  to  him.  Tenthly, 
that  the  said  Company  did  not  duly  appoint  the  said  liqui- 
dators as  alleged* 

On  these  pleas  issues  were  joined. 
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At  the  trial,  before  Martin,  B.,  at  the  Sittings  in  London        i860, 
after  Trinity  Term,  it  appeared  that  the  Companj  had  been      ^T^^^ 

.ANGLO 

completely  registered  under  the  7  &  8  Vict.  c.  110.     The   California* 
deed  of  settlement  contained  the  following  clauses.  Mining  Co. 

"  14.  That  every  general  meeting,  whether  ordinary  or  Lbwis. 
extraordinary,  whether  original  or  adjourned  (provided  the 
day  fixed  for  holding  the  same  adjourned  meeting  be  more 
than  fourteen  days  after  the  meeting  from  which  the  ad- 
journment shall  take  place),  shall  be  called  by  the  board  of 
directors  or  the  shareholders  signing  such  requisition  and 
giving  such  notice  as  aforesaid,  as  the  case  may  be,  by  ad- 
vertising the  same  in  two  or  more  of  the  daily  newspapers 
published  in  London  or  Westminster,  or  by  such  advertise- 
ment and  other  means  as  the  directors  shall  deem  fit ;  and 
that  such  advertisement  shall,  in  the  case  of  an  original 
general  meeting,  whether  ordinary  or  extraordinary,  give 
at  least  three,  and  not  more  than  fourteen,  days'  notice  of 
such  meeting,  and  the  place,  day  and  hour  of  holding  the 
same ;  and  that  such  advertisement,  shall  express,  in  cases 
where  the  same  shall  be  required  by  any  of  the  provisions 
herein  contained,  the  object  or  objects  of  such  meeting,  or 
the  business  proposed  to  be  transacted  thereat. 

"20.  That  no  other  business  shall  be  transacted  at  an 
extraordinary  general  meeting  than  the  business  for  which 
it  shall  have  been  expressly  called,  and  no  other  business 
shall  be  transacted  at  an  adjourned  general  meeting,  or  suc- 
cessive adjourned  general  meetings,  than  the  business  left 
unfinished  at  the  original  general  meeting  whence  the  ad- 
journment, or  successive  adjournments,  took  place ;  and  every 
adjourned  meeting,  or  successive  adjourned  meeting,  shall 
be  considered  a  continuance  of  the  original  meeting  from 
which  the  adjournment  took  place,  and  be,  to  all  intents 
and  purposes,  the  same  meeting." 

The   Company  was  subsequently  registered  under  the 

VOL.  VI. — N.  S.  R  EXCU. 


178  EXCHEQUER  REPORTS. 

1860.        Joint  Slock  Companies  Act,  1856  (19  &  20  Vict  c  47). 

^^^       On  the  12th  of  June,  1857,  a  resolution  was  passed  that 

Califorkiah    the  Company  should  be  wound  up  voluntarily  and  dissolved. 

Miniho  Co.     Liquidators  were  then  appointed,  and  other  steps  taken  for 

Lewis.        that  purpose.     In  September,  1858,  it  was  discovered  that 

the  proceedings  were  informal;  and,  on  the  8th  of  that 

month,  an  advertisement  was  published  in  the  "  Times"  and 

other  newspapers  as  follows : — 

"  Anglo-Californian  Gold  Mining  Company,  Gresham 

House,  Old  Broad  Street,  Sept.  6,  1858. — Notice  is  hereby 

given,  that  a  special  general  meeting  of  the  shareholders  of 

this  Company  will  be  held  at  the  Company's  offices  on 

Wednesday,  the  29th  day  of   September  instant,  at   one 

o'clock  precisely,  when  a  special  resolution  will  be  proposed 

that  the  Company  be  wound  up  voluntarily.     And  it  will 

also  be  proposed  that  the  acts  of  the  liquidators  appointed 

on  the  12th  of  June,  1857,  be  confirmed  and  adopted. 

€t  By  order.     Signed.     G.  F.  Goodman,  Secy." 

The  following  resolutions  were  passed  at  the  meeting  held 

on  the29th  of  September. 

1st.  That  the  Company  be  wound  up  voluntarily. 

2nd.    That  the    gentlemen   appointed   at   the   special 

general  meeting,  held  on  the  12th  of  June,  1857,  liquida- 
te 

tors  to  wind  up  the  affairs  of  the  Company  be,  and  they 
are  hereby  appointed  liquidators  to  wind  up  the  affairs  of 
the  said  Company  under  the  foregoing  resolution,  and  that 
their  acts,  under  the  appointment  made  on  the  12th  of  June, 
1857,  be  and  they  are  hereby  adopted  and  confirmed." 

Notice  of  a  meeting  to  confirm  the  above  resolutions  was 
given,  and,  at  the  meeting  held  in  pursuance  of  such  notice 
on  the  1st  of  November,  1858,  the  above  resolutions  were 
confirmed,  and  liquidators  were  appointed,  who  afterwards 
made  the  call  in  respect  of  which  the  action  was  brought. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs,  leave 


MICHAELMAS   TERM,    24    VICT.  179 

being  reserved  to  the  defendant  to  move  to  enter  a  verdict        I860. 

upon  the  eighth,  ninth  and  tenth  pleas,  on  the  ground  that       v"*""     ' 

.Anglo 

the  notice  of  the  meeting  at  which  the  liquidators  were    California* 
appointed  did  not  state  that  their  appointment  was  one  of    Mining  Co. 
the  objects  of  the  meeting;  and  that  no  sufficient  notice  of       Lewis. 
such  meeting  was  given ;  and  that  the  meeting  was  not  duly 
convened  and  held. 
Knowles  having  obtained  a  rule  nisi  accordingly, 

Wdtkin  Williams  now  shewed  cause. — The  question  is, 
whether,  in  the  advertisement  of  the  meeting  called  for  the 
purpose  of  winding  up  the  Company,  it  was  necessary  to 
give  notice  of  the  intention  to  appoint  liquidators.  Resolu- 
tions for  winding  up  the  Company,  and  for  the  appointment 
of  liquidators,  must  be  passed  at  general  meetings :  19  &  20 
Vict.  c.  47,  ss.  102,  104.  The  resolution  for  appointing 
liquidators  was  passed  at  a  general  meeting  duly  held  pur- 
suant to  the  14th  clause  of  the  deed ;  and,  though  by  the 
102nd  section  the  resolution  for  winding  up  the  Company 
is  to  be  a  "special  resolution,'9  that  does  not  mean  that  it  is 
to  be  a  resolution  passed  at  an  extraordinary  general  meeting, 
bat  refers  to  the  majority  by  which  the  resolution  is  to  be 
passed:  19 &  20  Vict. c. 47, s.  34.  " Table  B." does  not  affect 
this  question.  The  1 13th  section  of  the  1 9  &  20  Vict,  has  been 
repealed  by  the  33rd  section  of  the  20  &  2 1  Vict.  c.  14.  The 
special  provisions  of  clause  20,  as  to  extraordinary  general 
meetings,  do  not  apply  to  a  meeting  for  the  winding  up  of  the 
Company,  because  that  was  a  matter  not  contemplated  or 
intended  to  be  provided  for  by  the  deed  of  settlement.  The 
appointment  of  liquidators  was  therefore  good,  under  the 
104th  section  of  the  19  &  20  Vict.  c.  47.  It  may  be  that 
notice  of  winding  up  the  Company  necessarily  implies  that 
liquidators  would  be  appointed,  because  a  Company  cannot 
be  wound  up  without  the  appointment  of  liquidators.     If 
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I860.  so,  in  any  view  of  the  case,  the  notice  was  sufficient.  [Chan- 

Ahqlo  ne^9  ^' — Liquidators  would  not  necessarily  be  appointed  at 

CAtQ°]un!IA*  the  time  of  the  passing  of  the  resolution  for  winding  up  the 

Mining  Co.  Company.    The  appointment  might  take  place  at  a  subse- 

Lewis.  quent  meeting.] 

Knowks  and  Beresford,  who  appeared  to  support  the  rale, 
were  not  called  upon. 

Pollock,  C.  B. — We  think  that  there  was  no  sufficient 
notice  of  the  business  to  be  transacted  at  the  meeting  at 
which  the  liquidators  were  appointed,  and  that  therefore 
the  appointment  was  invalid.  The  question  turns  on  the 
effect  of  the  19  &  20  Vict  c.  47,  ss.  9  and  113,  and  the 
20  &  21  Vict.  c.  14,  s.  33.  The  Company  was  formed 
under  a  deed  of  settlement  before  the  passing  of  the  1 9  &  20 
Vict.  a  47,  and  by  the  20th  clause  of  their  deed  it  was  pro- 
vided that  no  other  business  should  be  transacted  at  an 
extraordinary  general  meeting  than  the  business  for  which 
it  should  have  been  expressly  called.  We  have  to  deter- 
mine what  is  the  effect  of  this  clause.  Mr.  Williams  con- 
tends that,  though  registered  under  the  Joint  Stock  Com- 
panies Act,  1856,  that  registration  did  not  make  "  Table  B." 
binding  on  the  Company,  but  that  they  are  only  bound  by 
their  own  deed  of  settlement ;  and  that,  as  the  deed  did 
not  contemplate  winding  up,  the  20th  clause  does  not  apply 
to  meetings  for  that  purpose.  If  the  113th  section  of  the 
19  &  20  Vict.  c.  47  had  been  still  in  force,  the  point  would 
have  been  clear,  because  by  the  registration  all  the  provi- 
sions of  "  Table  B."  not  inconsistent  with  the  clauses  of  the 
deed  of  settlement  would  apply.  But  the  113th  section  of 
the  19  &  20  Vict.  c.  47  is  repealed  by  the  20  &  21  Vict, 
c.  14,  s.  33,  by  which  it  is  enacted,  as  to  the  Companies 
therein  mentioned,  that  the  provisions  in  the  instrument 
constituting  or  regulating  any  Company  that  has  been 
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registered  under  the  113th  section,  or  that  might  there-        1860. 
after  be  registered  under  that  section,  shall  be  deemed  to        anqlo 
be  regulations  of  the  Company  &c,  with  a  proviso  that   Caufomhah 
Table  B.  shall  not,  unless  adopted  by  special  resolution,    Mikimq  Co. 
apply  to  any  such  Company.    The  20th  clause  of  the  deed        Lewis. 
provides  that  no  business  shall  be  transacted  at  an  extra- 
ordinary general  meeting  other  than  the  business  for  which 
it  shall  have  been  expressly  called.     The  question  then  is, 
Was  this  meeting  an  extraordinary  meeting  ?    At  an  ordi- 
nary general   meeting,   which  all  the   members  may  be 
expected  to  attend,   the   members  assembled  may  bring 
forward  resolutions  with  or  without  previous  notice;  but 
at  an  extraordinary  meeting  nothing  can  be  done  unless 
notice  has  been  given.     This  regulation  would  apply  to 
any  new  matter  not  coming  within  the  scope  of  the  ordi- 
nary business  of  the  Company.   The  meeting  was  an  extra- 
ordinary meeting ;  therefore  liquidators  could  not  be  chosen 
at  that  meeting  because  notice  had  not  been  given  before- 
hand of  the  intention  to  do  so.     Therefore  we  are  of  opi- 
nion that  the  objection  to  the  proceedings  is  well  founded, 
and  the  rule  must  be  made  absolute  to  enter  a  nonsuit 

Bramwell,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  power  of  the  meeting  to  appoint 
liquidators  is  governed  by  the  20th  clause  of  the  deed. 
If  so,  the  appointment  is  bad,  because  there  was  no  notice 
that  liquidators  would  be  appointed  at  the  meeting,  as  re- 
quired by  that  clause.  A  sort  of  doubt  was  thrown  out. 
whether  the  appointment  of  liquidators  was  not  part  of  the 
routine  of  the  business  and  therefore  not  within  the  20th 
clause.  If  the  deed  had  contained  the  provision  of  the 
19  &  20  Vict  c.  47  as  to  voluntary  winding  up,  it  could 
not  have  been  doubted  but  that  the  appointment  of  liqui- 
dators was  a  matter  of  which  notice  must  have  been  given. 
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1860.        The  statute  incorporates  with  the  deed  additional  provisions, 
v^^/      and  Mr.  Williams  contended  that  because  winding  up  was 
Californian   not  contemplated  when  the  deed  was  framed,  the  20th  clause 
Mjhiho  Co.    does  not  apply  to  provisions  not  in  existence  when  the  deed 
(jzwis.       was  framed.     But  the  answer  is  that  the  statute  incorpo- 
rates the  provisions  of  the  deed,  and  nothing  can  be  done 
under  the  additional  powers  except  in  the  manner  provided 
by  the  deed, 

Channell,  B.— The  question  is,  whether  the  liquidators 
were  duly  appointed ;  and  that  turns  upon  the  point  whe- 
ther a  special  notice  that  liquidators  were  to  be  chosen  was 
necessary.  I  think  it  was.  If  the  case  turned  on  the  113th 
section  of  the  19  &  20  Vict  c.  47,  it  would  be  clear.  But 
that  section  is  repealed  by  the  20  &  21  Vict  c.  14,  8.  33, 
which  provides  that  Table  B.  shall  not  apply  to  Companies 
registered  under  the  113th  section  unless  adopted  by  spe- 
cial resolution.  But  the  33rd  section  sets  up  the  deed  of 
settlement  as  regulating  the  Company.  Clauses  14  and  20 
make  it  necessary  to  give  notice  of  the  objects  of  the 
meeting  appointing  liquidators,  which  by  concession  is  an 
extraordinary  general  meeting.  I  am  therefore  of  opinion 
that  the  liquidators  were  not  properly  appointed,  and 
the  rule  must  be  absolute. 

Wilde,  B. — I  am  of  the  same  opinion.  The  113th  sec- 
tion of  the  19  &  20  Vict  c.  47  having  been  repealed,  the 
question  depends  upon  the  deed  of  settlement.  By  the 
104th  section  of  the  19  &  20  Vict.  c.  47  (3)  the  Company 
in  general  meeting  may  appoint  liquidators.  Have  they 
duly  appointed  liquidators  at  a  general  meeting?  That 
depends  on  the  question  whether  the  meeting  was  duly 
called  under  the  deed  of  settlement.  The  14th  clause 
speaks  of  three  classes  of  general  meetings — ordinary,  ex- 
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traordinary,  and  adjourned.     It  makes  provision  as  to  the        i860, 
necessary  notice  for  the  calling  of  each  by  advertisement,       v"^>     ' 

ANGLO 

and  it  says  that  such  advertisement  shall  express,  when  re-  Caufornian 
quired  by  any  of  the  provisions  of  the  deed  of  settlement,  Miming  Co. 
the  object  or  objects  of  such  meeting,  or  the  business  pro-  Lewis. 
posed  to  be  transacted  thereat.  The  20th  clause  makes 
no  provision  for  any  notice  of  the  object  of  an  ordinary 
general  meeting  or  adjourned  general  meeting;  the  only 
case  where  notice  is  required  is  where  the  meeting  is  ex- 
traordinary. This  is  exactly  what  one  would  expect. 
Shareholders  know  that  the  usual  business  of  the  Company 
will  be  transacted  at  the  ordinary  general  meetings,  and 
they  might  be  informed  of  what  would  be  done  at  an  ad- 
journed general  meeting ;  but  in  case  of  an  extraordinary 
general  meeting  they  have  no  means  of  knowing  what  is 
to  be  done,  unless  they  have  notice  by  the  advertisement 
calling  the  meeting.  This  was  extraordinary  business — the 
appointment  of  liquidators.  It  is  said  that,  at  the  time  of 
executing  the  deed,  the  shareholders  did  not  contemplate 
the  appointment  of  liquidators ;  but  that  is  equally  true  of  a 
variety  of  matters  to  which  their  attention  might  afterwards 
be  directed.  For  these  reasons  I  think  that  the  rule  should 
be  made  absolute. 

Rule  absolute  to  enter  a  nonsuit. 
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Nov- 21-  Patience  Swtnfbn  v.  Bacon. 

A  tenant         JJ  EBT,  on  the  statute  4  Geo.  2,  c.  28,  s.  1,  for  double  the 

holding  over 

after  the  ex-     yearly  value  of  a  certain  farm  wilfully  held  over  by  the 

piration  of  a 

notice  to  quit,  tenant  after  the  determination  of  the  term,  the  expiration 

to  pay  double  of  a  notice  to  quit,  and  a  demand  of  possession, 

4  Geo.? 0^28,  ^ea  (inter  alia). — Thirdly,  that  the  defendant  did  not 

boiling ;  over ia  "^fully  no^  over  &e  s^d  tenements  after  the  termination 

not  wilful  and  Qf  fa  defendant's  term  and  tenancy  and  after  the  notice. 

contumacious,  J 

but  bona  fide     Issue  thereon. 

and  for  his  own 

protection.  By  consent  of  the  parties  and  the  order  of  a  Judge  a 

case  was  stated  for  the  opinion  of  this  Court,  in  substance 
as  follows : — 

For  many  years  previous  to  the  death  of  Samuel  Swinfen 
the  defendant  rented  the  farm  from  him  as  tenant  from  year 
to  year  at  4302.  a  year.  S.  Swinfen  was  seised  in  fee  of  the 
farm.  S.  Swinfen  died  on  the  26th  of  July,  1854,  and  the 
plaintiff  alleged  that  S.  Swinfen  had  devised  the  said  farm 
to  her  in  fee.  The  defendant  attorned  and  paid  to  the 
plaintiff  the  rent  due  at  Michaelmas,  1854,  and  Lady  Day, 

1855,  at  which  time  he  took  from  the  plaintiff  about 
30  acres  of  land,  which  came  to  her  under  the  will,  in 
addition  to  what  he  had  before,  and  they  agreed  upon  the 
rent  of  535/.  9*.  for  the  whole.  The  game  was  verbally 
reserved  to  the  plaintiff. 

On  the  12th  of  July,  1855,  Captain  Swinfen  filed  a  bill 
in  Chancery  to  impeach  the  validity  of  the  will.  The  Master 
of  the  Rolls  directed  an  issue,  devisavit  vel  non.  The  de- 
fendant paid  to  the  plaintiff,  at  the  usual  rent  day,  the  rent, 
as  recently  increased,  due  Michaelmas,  1855.     In  March, 

1 856,  the  issue  came  on  for  trial,  Mrs.  Swinfen  being  plaintiff, 
and  Captain  Swinfen  defendant.  In  the  absence  and  contrary 
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to  tbe  instructions  of  the  plaintiff  a  compromise  was  arranged        1800. 
between  the  counsel,   on  which  an  order  of  Nisi  Prius,       gT~r^"' 
dated  the  12th  of  March.  1856,  was  made  as  follows :—  n  »• 

Bacon. 

"  It  is  ordered  by  the  Court,  with  the  consent  of  the 
parties,  their  counsel  and  attornies,  that  the  jury  be  dis- 
charged from  giving  any  verdict  in  this  action  upon  the 
following  terms;  namely:  The  estate  in  question  in  this 
cause  to  be  conveyed  by  the  plaintiff  at  law  to  the  defend- 
ant in  fee,  free  from  incumbrances  (if  any)  created  since 
the  death  of  Samuel  Swinfen  (such  conveyance  to  bear 
date  from  the  29th  of  September,  1855>  The  defendant 
to  secure  to  the  plaintiff  an  annuity  of  1000/.,  &c,  such 
annuity  also  to  bear  date  and  be  computed  from  the  said 
29th  day  of  September,  1855,"  &c. 

The  order  of  Nisi  Prius  was  afterwards  made  a  rule  of 
Court,  and  served  on  the  plaintiff,  but  she  refused  to  obey 
it.  Captain  Swinfen,  in  June  of  that  year,  obtained  a  rule 
for  an  attachment  against  her,  but  it  was  discharged. 

On  the  20th  of  June  the  defendant  received  from  Cap- 
tain Swinfen's  solicitors  a  letter  stating  that,  on  the  1st  of 
July,  they  would  "attend  to  receive  the  half  year's  rent 
due  Lady  Day  last  to  Captain  Swinfen,"  and  giving  the 
defendant  "  notice  not  to  pay  rent  to  any  other  person," 
and  that  if  he  did  he  would  "be  considered  as  denying 
Captain  Swinfen  s  title  and  treated  as  a  trespasser." 

On  the  30th  of  June  the  defendant  received  a  letter 
from  the  plaintiffs  attorney,  stating  that  the  plaintiff  alone 
was  "entitled  to  receive  the  rents  and  give  a  valid  discharge 
for  the  same,"  and  that  she  would  "  expect  the  payment  in 
the  usual  manner." 

On  the  1st  of  July  the  defendant  paid  to  Captain  Swinfen 
the  Lady  Day  rent.  On  the  29th  of  September  the  plain- 
tiff served  on  the  defendant  a  valid  notice  to  quit  the  farm 
at  Lady  Day,  1857.     The  defendant  gave  the  plaintiff  and 
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1860.        her  gamekeeper  notice  not  to  trespass  on  the  farm.     In 

^^^       November,  Captain  Swinfen  obtained  a  second  rule  nisi  for 

«.  an  attachment  against  the  plaintiff,  which  was  discharged. 

Bacon.  m 

In  December  the  plaintiff  levied  a  distress  on  the  defend- 
ant's goods  for  one  year's  rent.  The  defendant  replevied. 
The  rent  due  Michaelmas,  1856,  was  not  paid.  On  the 
14th  of  February,  Captain  Swinfen  filed  a  supplemental 
bill  to  enforce  the  compromise. 

The  defendant  did  not  quit  the  premises  at  Lady  Day, 
1857,  pursuant  to  the  notice;  and  on  the  20th  of  April, 
1857,  the  plaintiff  served  the  defendant  with  notice  that  in 
consequence  of  his  holding  over  she  would  require  him  to 
pay  double  the  former  rent. 

The  defendant  continued  in  possession. 

On  the  10th  of  November  the  Master  of  the  Rolls  dis- 
missed the  supplemental  bill,  and  directed  the  issue  to  be 
tried  at  the  March  Assizes. 

Eventually,  the  rent  due  on  the  25th  of  March,  1857, 
being  one  year  and  a  half,  was  paid  into  the  Bank,  with 
the  privity  of  the  Accountant  General  of  the  Court  of 
Chancery,  to  the  credit  of  the  cause.  The  plaintiff  has 
since  received  this  money  out  of  Court. 

Captain  Swinfen  appealed  to  the  Lords  Justices,  and  on 
the  25th  of  March,  1858,  they  dismissed  the  appeal.  At 
the  Summer  Assizes  at  Stafford  the  jury  gave  a  verdict  for 
the  plaintiff,  establishing  the  will.  In  November,  1858, 
Captain  Swinfen  made  a  motion  before  the  Master  of  the 
Rolls  for  a  new  trial. 

On  the  9ih  of  February,  the  defendant,  being  still  in 
possession,  tendered  to  the  plaintiff's  agent  the  rent  which 
had  accrued  since  the  last  payment  into  Court,  at  the  rate 
agreed  upon  in  March,  1855. 

The  Master  of  the  Rolls,  on  the  5th  of  March,  1859, 
when  the  cause  came  on  for  further  consideration,  holding 
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the  will  to  be  valid,  dismissed  that  part  of  Captain  Swinfen's 
bill. 

The  defendant  continued  in  possession  till  Lady  Day, 
1859,  and  then  quitted. 

It  was  admitted  that  the  defendant  held  possession  of  the 
lands  with  the  consent  and  at  the  request  of  Captain 
Swinfen,  believing  that  Captain  Swinfen  was  entitled  to 
the  estate;  and  that  the  defendant  was  assisting  him  in 
asserting  his  claim  thereto;  and  also  that  the  retention  of 
the  farm  was  of  material  benefit  to  the  defendant. 

All  the  proceedings  and  documents  which  had  been 
used  or  referred  to  in  the  causes  of  Swinfen  v.  Swinfen  and 
Others,  and  Swinfen  v.  Swinfen  in  Chancery,  and  Swinfen 
v.  Swinfen  in  the  Common  Pleas,  are  to  be  referred  to,  and 
the  Court  are  to  have  power  to  draw  any  inference  of  fact 
therefrom  as  well  as  from  the  statements  in  this  case. 

The  double  value  is  agreed  at  2141/.  &c. 

The  question  for  the  determination  of  the  Court  is 
whether  the  plaintiff  is  entitled  to  recover  double  value. 
If  so,  judgment  is  to  be  entered  for  her  for  1040/.  18$.  If 
she  is  not  entitled,  judgment  is  to  be  entered  for  the 
defendant. 

Gray  argued  for  the  plaintiff. — The  compromise,  which  . 
provided  that  the  plaintiff  should  convey  to  Captain  Swin- 
fen, admits  that  the  plaintiff  was  legally  entitled  to  the  estate, 
and  therefore  able  to  give  a  good  notice  to  quit  In  holding 
over,  the  defendant  did  so  at  the  request  of  Captain  Swinfen, 
and  was  assisting  him  in  asserting  his  claim.  The  defend- 
ant was  acting  as  a  partizan,  hostilely  to  the  plaintiff.  Having 
taken  an  additional  quantity  of  land,  at  an  increased  rent 
for  the  whole,  he  was  estopped  from  disputing  the  plain- 
tiff's title.  It  is  not  enough  to  justify  a  tenant  in  refusing 
to  quit,  pursuant  to  notice  by  his  landlord,  that  some  other 
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person  has  asserted  a  title,  unless  the  claim  of  such  person 
be  well  founded.  [Pollock,  C.  B.— The  question  seems  to 
be  whether  the  holding  over  was  fraudulent  or  perverse,  or 
under  a  fair  claim  of  right :  Wright  v.  Smith  (a).]  In  Rey- 
nold v.  Edwards  (b)  it  was  held  that  if  a  trespass  is  com- 
mitted after  notice,  a  judge  is  bound,  under  the  statute  8  &  9 
Wm.  3.  a  11, 8. 4,  to  certify  that  the  trespass  was  wilful  ami 
malicious.  [Pollock,  C.  B. — I  doubt  if  judges,  at  the  present 
day,  would  act  upon  that  authority.]  The  statute  4  Geo.  2, 
c  28,  s.  1,  is  a  remedial  act:  per  Gould,  J.,  in  Cutting  v. 
Derby  (c\  Wilkinson  v.  Collty  (d>  It  should  therefore 
receive  a  liberal  construction. — lie  also  referred  to  King  v. 
BurrtU  (t> 

Manisty  (with  whom  was  Macnanutra)  appeared  to  argue 
for  the  defendant,  but  was  not  called  upon. 

Pollock,  C.  B.— Every  one  acquainted  with  Mr.  Gram's 
learning  and  diligence  will  feel  sure  that  we  have  had  the 
whole  legal  question  exhausted  by  his  argument.  And  it  is 
satisfactory  to  feel  assured  that  there  are  no  authorities 
which  conflict  with  Wright  v.  Smith  (J)  and  Somlsby  v. 
Ntving  (y).  Though  the  Act  was  probably  passed  for  the 
benefit  of  landlords.,  we  are  glad  to  find  so  few  instances 
where  landlords  have  attempted  to  enforce  the  penalty  un- 
fairly. It  is  creditable  to  the  moderation  and  kindness  winch 
ought  to,  and,  in  point  of  fact,  do  prevail.  It  is  not  necessary 
to  advert  to  the  cases  cited  for  the  plaintiff,  not  one  of  which 
appears  to  have  any  real  bearing  on  the  subject  in  dispute. 
In  Wright  v.  Smith  (J)  the  Court  of  Exchequer  held  that 

(a)5Esp.203.  (e)   12A.&E.460. 

(6)  6  T.  R.  11.  (/)  5  Esp.  203.  215. 

(c)  2  W.  Bbck.  1073.  1077.  fc)  9  East,  310,  313. 
(</)  o  Burr.  2<&4. 269$ 
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the  Act  could  never  be  meant  to  apply  to  a  case  where  no        i860. 

fraud  was  intended,  and  where  the  resistance  to  possession      ^T^^ 

was  under  a  fair  claim  of  right: — "The  true  construction  of  *• 

°  m  Bacon. 

the  Act  appears  to  be,  that  where  there  is  clear  contumacy 
in  the  tenant  he  shall  be  within  the  penalty  of  the  Act ;  for 
if  there  is  any  doubt,  if  he  had  any  fair  ground  of  defence, 
and  that  defence  was  bond  fide  taken,  it  would  be  a  hard 
construction  to  subject  him  to  a  penalty,  for  so  it  is  called 
in  the  Act,  for  a  fair  assertion  of  title."  That  decision  of  the 
Court  of  Exchequer  in  1805,  and  the  principle  upon  which 
it  was  founded,  were  recognised  by  the  Court  of  King's  Bench 
in  1808.  In  Souhby  v.  Neving  Lord  EUenborough  said : — 
"The  decision  of  the  Court  of  Exchequer  in  Wright  v. 
Smith,  evidently  proceeded  on  the  ground  that  the  statute 
of  4* Geo.  2  only  meant  to  apply  to  the  case  of  a  wilful  and 
contumacious  holding  over  by  the  tenant,  after  notice  to 
quit,  and  not  to  a  bona  fide  holding  over  by  mistake."  In 
the  present  case  the  facts  appear  to  be  that  the  defendant 
was  the  tenant  of  Samuel  Swinfen.  On  the  death  of 
Samuel  Swinfen  the  defendant  took  from  the  plaintiff  some 
additional  land,  and  agreed  to  hold  at  an  increased  rent.  It 
may  be  conceded  that  the  old  rent  was  raised,  and  that  there 
was  an  attornment  by  the  defendant  to  the  plaintiff.  In  the 
mean  time  Captain  Swinfen  filed  a  bill  in  Chancery  against 
the  plaintiff;  an  issue  was  directed  devisavit  vel  non ;  the 
plaintiff  was  restrained  by  injunction  from  interfering  with 
the  property;  the  rents  were  paid  into  the  Court  of 
Chancery,  and  the  present  defendant  regularly  paid  his  rent, 
and  the  plaintiff  received  it.  Bqt  I  rest  my  judgment 
on  other  facts.  The  issue  devisavit  vel  non  went  down  to 
trial,  and  a  compromise  was  affected  by  which  the  estate 
was  given  to  Captain  Swinfen.  Mr.  Gray  relics  on  the  lan- 
guage of  the  compromise,  that  "  the  estate  should  be  conveyed 
by  the  plaintiff"  to  Captain  Swinfen.  But  it  is  idle  to 
treat  that  as  an  acknowledgment  of  the  plaintiff's  title.     It 
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is  an  ordinary  mode  of  admitting  the  title  of  an  heir  at  law, 
and  a  more  graceful  way  of  doing  it  than  by  stamping  the 
testator  as  imbecile.  It  was  never  understood  by  Mrs. 
Swinfen  as  an  acknowledgment  of  her  title.  In  that  state  of 
things,  which  we  may  presume  the  defendant  knew  and 
acted  upon,  the  defendant  said,  "  Captain  Swinfen  is  my 
landlord."  Captain  Swinfen  assumed  the  control  of  the 
property,  and  the  defendant  attorned  to  him,  whereupon  the 
plaintiff  gave  the  defendant  notice  to  quit,  and  because  he 
failed  to  do  so  brings  this  action  against  him.  It  appears 
to  me  that  the  occasion  justi6ed  the  defendant  in  acting  as 
he  did.  At  all  events  it  is  clear  he  held  over,  not  wilfully 
or  contumaciously,  but  bona  fide.  For  these  reasons,  I  am 
of  opinion  that  defendant  is  entitled  to  judgment 

Bramwell,  B. — I  am  of  the  same  opinion.  If  the  plain- 
tiff were  entitled  to  recover,  it  would  be  an  extreme  hardship 
upon  the  defendant.  It  is  said  that  hard  cases  make  bad 
law ;  but  there  is  an  exception  to  the  rule  where  it  is  sought 
to  make  a  person  liable  for  contumacy.  The  will  was 
propounded  by  the  plaintiff,  and  contested  by  the  heir  at 
law,  who  filed  a  bill  in  Chancery  to  establish  his  claim. 
The  issue  directed  by  that  Court  resulted  in  a  compromise, 
which  three  judges  expressly  found  to  be  binding  on  the 
plaintiff.  All  that  my  late  brother  Crowder,  the  Master  of 
the  Rolls  or  the  Lords  Justices  decided  was,  that  the  agree- 
ment ought  not  to  be  enforced  in  a  summary  way.  Is  the 
defendant  to  blame  if  he  thought  that  compromise  binding  ? 
In  fact,  there  is  nothing  to  indicate  that  the  plaintiff  is  not 
bound ;  for  though,  afterwards,  the  compromise  may  be  said 
to  have  been  set  aside,  for  aught  that  I  know  it  may  still  be 
enforced  by  action.  If  it  turned  out  that  the  compromise 
was  good,  or  that  the  will  could  not  have  been  established, 
it  is  clear  that  Captain  Swinfen  might  have  said  to  the  de- 
fendant, "  You  are  still  my  tenant ;  your  tenancy  has  not 
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been  determined."     Can  he  then  be  blamed  for  having  said        i860, 
to  the  plaintiff,  "  I  shall  not  accede  to  your  request,  and  I      ^^ — ' 

oWINFEN 

insist  on  remaining  in  possession  of  the  farm"  ?     Mr.  Gray  v. 

e        v  *         Bacon. 

contended  that  the  terms  of  the  compromise  are  inconsistent 

with  the  notion  that  the  plaintiff  had  no  right  to  give 
notice  to  quit,  inasmuch  as  the  compromise  recognises  the 
plaintiff's  title.  But  my  Lord  has  given  the  answer  to  that 
It  was  also  contended  that,  the  defendant  having  taken 
twenty  acres  at  an  increased  rent,  there  was  a  new  taking, 
and  therefore  an  estoppel,  and  consequently  the  defendant 
could  not  question  the  title  of  the  plaintiff.  But,  in  the  first 
place,  that  does  not  obviate  the  objection  that  arises  from 
the  hardship  to  which  the  defendant  was  exposed.  Captain 
Swinfen  might  still  have  been  at  liberty  to  treat  the  defend- 
ant as  his  tenant ;  and  though,  possibly,  it  might  have  been 
contumacy  in  a  tenant  who  was  an  acute  real  property 
lawyer  or  special  pleader  not  to  give  up  possession  to  the 
plaintiff  under  such  circumstances,  it  is  a  different  matter 
with  a  tenant  farmer.  Not  that  I  think  it  a  plain  case,  but 
the  reverse.  If  I  had  been  in  the  situation  of  the  defend- 
ant I  should  have  done  what  he  did.  For  these  reasons 
I  think  that  the  defendant  is  entitled  to  our  judgment. 

Channell,  B. — I  agree  that  the  defendant  is  entitled  to 
judgment  I  think  this  is  a  very  plain  case.  The  question 
turns  upon  the  construction  of  the  4  Geo.  2,  c.  28,  s.  1,  and 
if  no  judicial  construction  had  been  put  upon  that  statute, 
and  I  had  to  look  at  its  language  for  the  first  time,  I  should 
come  to  the  conclusion  that  this  case  is  not  within  it.  We 
must  place  the  same  construction  on  the  word  "wilful" 
which  it  received  in  Wright  v.  Smith  (a)  and  Soulsby  v. 
Neving  (b) ;  and,  applying  the  principle  there  laid  down,  I 
think  that  there  is  no  ground  for  holding  the  defendant 

(a)  5  Esp.  203.  215.  (b)  9  East,  S10.  313. 
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18G0.         liable.     As  I  entirely  concur  in  the  view  of  the  facts,  and 
^J^^       in  the  reasoning  of  the  Lord  Chief  Baron,  I  do  not  think 
*•  it  necessary  to  say  more. 

DA  COS* 

Wildr,  B. — Unless  we  are  prepared  to  overrule  the 
prior  decisions  as  to  the  construction  of  this  statute,  we 
must  say  that,  to  subject  himself  to  the  penalty,  a  tenant 
holding  over  after  the  expiration  of  a  notice  to  quit  must 
do  so  contumaciously.  Then,  was  the  holding  over  by  the 
defendant  in  the  present  case  contumacious?  The  defend- 
ant, having  attorned  to  the  plaintiff  before  any  question  had 
arisen  as  to  the  tide,  is  said  by  Mr.  Gray  to  have  been  in 
the  same  position  as  if  he  had  taken  a  new  lease.  Captain 
Swinfen  commences  a  litigation  to  obtain  possession  of  the 
estate.  There  was  a  compromise,  which  was  embodied  in 
an  order  of  Nisi  prius,  which  the  defendant,  not  being  a 
lawyer,  or  looking  strictly  into  the  rights  of  the  parties,  but 
as  one  of  the  public,  might  fairly  presume  would  be  carried 
out.  Any  ordinary  man,  at  that  time,  would  suppose  that 
the  matter  had  been  decided  in  Captain  Swinfen's  favour. 
I  cannot  conceive  what  a  tenant  could  do  under  such  cir- 
cumstances, except  treat  as  his  landlord  the  person  who 
appeared  to  have  the  best  right.  Mrs.  Swinfen  gave  the 
defendant  notice  to  quit,  and  distrained  upon  him  for  rent 
It  would  be  the  hardest  thing  possible,  in  such  a  case,  to 
make  a  tenant  pay  double  rent  if  he  failed  to  find  out 
which  of  the  two  was  right.  The  defendant  appears  to  have 
considered  that  person  as  having  the  right  who  practically 
had  the  matter  decided  in  his  favour.  The  compromise 
having  been  set  aside,  it  is  said  that  this  was  contumacy. 
But  I  think  it  was  not  contumacy,  and  that  the  defendant 
simply  acted  with  the  desire  of  doing  what  was  right,  and 
that  he  is,  therefore,  entitled  to  our  judgment. 

Judgment  for  the  defendant 
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In  the  matter  of  William  Thompson,  a  prisoner.  x<**-  23- 

(JVEREND  had  obtained  a  rule  calling  on  H.  Slater  On  a  rule  to 

shew  cause 

and  R.  Wild,  Esquires,  two  of  the  justices  of  the  county  of  why  a  habeas 
Lancaster,  and  on  Susannah  Taylor,  to  shew  cause  why  a  not  issue  to 
writ  of  habeas  corpus  should  not  issue,  directed  to  the   body  of  a 
keeper  of  the  House  of  Correction  at  Preston,  commanding  appealed  from 
him  to  bring  up  the  body  of  William  Thompson.  Inttln^**' 

From  the  affidavits  on  which  the  rule  was  moved,  it  ap-  information 

r      charged  that 

peared  that  the  information  charged  that  William  Thomp-  one  w.  T.  did 

1  .  "unlawfully 

son  on  the  29th  of  October,  1860,  at  the  township  of  Lower  assault  and 
Darwen,   "did   unlawfully   assault    and   abuse    Susannah  nahT.    In 
Taylor,  contrary  to  the  statute  in  such  case  made  and  pro-  case  before 
vided."     The  material  parts  of  the  commitment  were  as  g^in^^tty 
follows: — Whereas   William   Thompson  was   "duly  con-  ^^^M™ 

1  »  prosecutrix  s 

victed  before  the  undersigned  &c,  upon  the  information  at?°^e7 de" 

Tailed  iacis, 

and  complaint  of  Susannah  Taylor,  of  &c,  single  woman,  shewing  a 

violation  or 

m  that  the  said  William  Thompson,  within  three  calendar  attempted 
months  last  past,  to  wit,  on   &c,  at  &c,  did  unlawfully  the  prosecu- 
assault  and  abuse  the  said  Susannah  Taylor,  contrary  to  the  a^insTher1 

will.  The  pri- 
soner's advocate  objected  to  his  giving  evidence  of  anything  but  a  common  assault,  but,  after 
some  Argument  between  the  advocates  and  the  justices,  it  was  agreed  that  the  case  should  be 
taken  under  the  Aggravated  Assaults  Act,  16  &  17  Vict.  c.  30.  The  prosecutrix  stated  that 
the  prisoner  began  to  "rawl"  her  for  about  a  quarter  of  an  hour;  that  she  rawled  till  she 
could  not  rawl  any  longer  with  him,  when  he  put  her  against  a  gate  and  had  connexion  with 
her  against  her  will  She  was  cross-examined  as  to  whether  she  had  not  consented  to  what 
took  place.  The  justices  convicted  the  prisoner,  and  in  the  commitment  stated  that  they 
fonnd  the  assault  to  be  proved,  and  to  be  of  such  an  aggravated  nature  that  it  could  not,  in 
the  opinion  of  the  justices,  be  sufficiently  punished  under  the  9  Geo.  4,  c.  31 ;  and  the  justices 
therefore,  in  pursuance  of  the  16  &  17  Vict.  c.  30,  adjudged  the  said  W.  T.  to  be  imprisoned  &c. 
for  six  months. — Held,  that  the  16  &  17  Vict.  c.  30,  s.  1,  applies  only  to  common  assaults,  and 
not  to  an  assault  accompanied  by  any  circumstances  which  make  it  a  distinct  offence  recog- 
nised by  the  law  as  something  more  than  a  mere  assault — such  as  an  assault  with  intent  to 
commit  a  rape.    Per  totam  Curiam. 

Per  Pollock,  C.  B.,  and  Wilde,  B.,  that  inasmuch  as  the  charge  was  not  of  a  common  assault; 
and  the  evidence  did  not  point  to  a  common  assault,  but  to  a  rape  or  an  attempt  to' commit  a 
rape,  the  justices  had  no  jurisdiction. 

Per  Bramwell,  B.,  and  Channcll,  B.,  that  the  information  charged  an  assault,  and  that  as  it 
▼as  possible  that  the  justices  might  have  disbelieved  the  charge  of  rape  or  attempt  to  commit 
a  rape,  and  found  that  nothing  more  took  place  except  an  assault  of  an  aggravated  character, 
the  rule  ought  not  be  made  absolute. 

VOL.  VI, N,  S.  6  RXCH. 
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I860.  statute  in  such  case  made  and  provided.  And  the  said 
^^  '  justices  did  find  the  said  assault  to  be  proved,  and  to  be  of 
Tbompsok.  such  an  aggravated  nature  that  it  could  not,  in  the  opinion 
of  the  said  justices,  be  sufficiently  punished  under  the  pro- 
visions of  the  statute  9  Geo.  4,  c  31.  And  the  said  justices 
did  therefore,  in  pursuance  of  the  statute  passed  &c.  (16  &  17 
Vict.  c.  30,)  intituled  €  An  Act  for  the  better  prevention  and 
punishment  of  aggravated  assaults  upon  women  and  children, 
and  for  preventing  delay  and  expense  in  the  administration 
of  certain  parts  of  the  criminal  law/  adjudge  that  the  said 
William  Thompson,  for  his  said  offence,  should  be  impri- 
soned in  the  House  of  Correction  at  Preston,  in  the  said 
county,  for  the  space  of  six  calendar  months."  These, 
therefore,  are  to  command  you  &c. 

"  Given  under  our  hands  and  seals,  this  &c 

«•  H.  Slater. 

«R.  Wild.' 

One  R.  Thompson  deposed  that  he  was  present  at  the 
trial,  and  heard  the  evidence  of  Susannah  Taylor  and  the 
other  witnesses ;  that  the  onlv  evidence  of  the  assault  was 
that  of  Susannah  Taylor,  who  swore  that  on  the  29th  of 
October  the  prisoner  "  had  committed  a  rape  upon  her." 
The  words  she  used  were  that  "  he  rawled  her  and  melled 
her,  and  had  connexion  with  her  against  her  will,"  and  abe 
stated  the  same  on  cross-examination  &c. ;  and  that  when 
particularly  asked  by  the  justices  she  said  that  the  said 
William  Thompson  put  his  privates  into  her,  and  that  she 
screamed  violently.  (This  did  not  appear  in  the  depositions, 
and  the  magistrates*  clerk  and  other  deponents  did  not  re- 
collect it.)  Other  witnesses  were  examined,  bat  they  did 
not  speak  to  the  said  assault,  bat  only  to  a  meeting  which 
had  taken  place  for  the  paipose  of  arranging  the  matter 
without  its  going  before  the  magistrates* 

Affidavits  were  filed  in  opposition  to  the  rule,  viz.  one  by 
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the  clerk  of  the  justices,  which  set  out  the  depositions  of  the        i860. 

witnesses  when  before  the  magistrates,  and  amongst  others  that      v-^^-' 

of  Susannah  Taylor,  who  said: — When  coming  to  my  work     Thompson. 

I  met  the  prisoner,  who  after  some  observation  "  began  to 

rawl  me  something  like  ten  minutes  or  a  quarter  of  an 

hoar.     I  rawled  till  I  could  not  rawl  any  longer  with  him. 

He  put  me  against  the  factory  gate  and  began  to  mell  of, 

and  tried  to  do,  and  had  connexion  with  me.     I  did  not 

consent  to  his  having  connexion  with  me,"  &c.     She  was 

cross-examined  by  the  prisoner's  advocate,  as  to  whether  she 

made  any  outcry  or  complaint  to  any  person  of  the  prisoner's 

conduct;  she  stated  that  she  screamed,  but  the  engine  was 

going,  and  people  could  not  hear  her  at  some  cottages 

which  were  near.      Other  witnesses  spoke  chiefly  as  to 

attempts  by  the  prisoner  to  settle  the  matter.     Mr.  Barlow, 

an  attorney  who  appeared  before  the  magistrates  as  advocate 

for  Susannah  Taylor,  deposed  that,  "  the  case  having  been 

called  on,  I  proceeded  to  state  the  facts  to  the  justices,  and 

whilst  doing  so  Mr.  Hall,  the  prisoner's  advocate,  objected 

to  my  going  into  anything  but  a  common  assault;  but  after 

some   argument   betwixt   myself  and  Mr.   Hall,  and  the 

justices,  it  was  agreed  that  the  case  should  be  taken  under 

the  Aggravated  Assaults  Act,  and   it  was   so   taken   and 

dealt  with,  and  the  prisoner  was  committed   under   that 

Act" 

Kay  shewed  cause  (Nov.  22). — First,  the  commitment  is 
good  upon  the  face  of  it.  The  conviction  is  not  before  the 
Court,  and  unless  it  is  brought  before  the  Court  by  certiorari 
they  will  not  look  beyond  the  commitment.  The  16  &  17 
Vict.  c.  30,  s.  1,  enacts  that  "when  any  person  shall  be  charged 
&c.  with  an  assault  upon  any  female  whatever  &c,  either  upon 
the  complaint  of  the  party  aggrieved  or  otherwise,  it  shall  be 
lawful  for  the  justices  &c,  if  the  assault  is  of  such  an  aggra- 

s  2 
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1860.  vated  nature  that  it  cannot  in  their  opinion  be  sufficiently 
V"^^T'  punished  under  the  provisions  of  the  9  Geo.  4,  c.  31,  to 
Thompson,  proceed  to  hear  in  a  summary  way,  and,  if  they  shall  find 
the  same  to  be  proved,  to  convict  the  person  accused ;  and 
every  offender  so  convicted  shall  be  liable  to  be  imprisoned 
in  the  common  gaol  or  house  of  correction,  with  or  without 
hard  labour,  for  a  period  not  exceeding  six  calendar  months'* 
&c.  If  the  justices  found  that  the  assault  was  not  merely  a 
common  assault,  but  one  within  the  provisions  of  this  section, 
they  were  warranted  in  convicting  the  prisoner.  [  Wilde,  B. — 
If  the  evidence  points  to  a  rape,  can  the  justices  convict  the 
party  charged  of  an  assault?]  The  information  does  not 
charge  a  rape,  but  rather  points  to  an  indecent  assault.  The 
Court  cannot  hold  that  the  word  «' abuse"  means  "ravish." 
Secondly,  the  justices  who  were  to  judge  of  the  facts  may 
have  thought  that  a  charge  of  rape  was  not  made  out,  but 
that  the  charge  of  assault  was  proved.  At  the  hearing 
before  the  justices,  the  advocate  for  the  complainant  was 
about  to  open  a  charge  of  rape,  when  the  prisoner's  ad- 
vocate objected  that  nothing  could  be  gone  into  but  a 
charge  of  assault ;  and  it  was  ultimately  agreed  that  the  case 
should  be  gone  into  under  the  16  &  17  Vict.  c.  30.  The 
word  "  unlawfully  "  is  used  in  contradistinction  to  "  feloni- 
ously," so  that  if  the  word  "  abuse  "  could  mean  "  ravish,"  the 
charge  would  be  reduced  to  something  less  than  a  charge 
of  feloniously  ravishing.  [Wilde,  B. — Was  there  any  evi- 
dence of  an  aggravated  assault  except  what  went  to  prove 
a  rape?] 

Overend  and  Wheeler,  in  support  of  the  rule. — The  addi- 
tion of  the  word  "abused"  shews  that  something  more  than 
an  assault  was  charged.  The  charge  was  really  one  of 
rape,  and  it  cannot  be  reduced  to  a  charge  of  an  aggra- 
vated common  assault  by  a  private  arrangement  between  the 
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parties.  If "  abused"  means  "  indecently  assaulted,"  the  juris-        I860, 
diction  of  the  justices  is  ousted,  for  the  offence  is  an  indictable       ^^     ' 

JN  BE 

misdeameanor.  Under  the  14  &  15  Vict  c.  100,  s.  29,  the  Thompson 
prisoner  had  a  right  to  have  his  case  considered  by  a  jury, 
and  therefore  the  magistrates  had  no  jurisdiction  :  Ex  parte 
Jacklin  (a).  Where  the  charge  is  not  such  as,  if  true,  would 
be  within  the  magistrate's  jurisdiction,  no  finding  of  facts 
by  the  magistrates  can  alter  it:  Thompson  v.  Ingham  (A). 
The  power  of  the  magistrates  to  deal  summarily  with  cases 
of  aggravated  assault,  being  a  statutory  power,  must  be 
strictly  pursued.  The  Act  which  originally  gave  power  to 
justices  to  deal  summarily  with  cases  of  assault  is  the 
9  Geo.  4,  c.  31.  Section  27,  after  reciting  that  "  it  is  expe- 
dient that  a  summary  power  of  punishing  persons  for 
common  assaults  and  batteries  should  be  provided  under 
the  limitations  hereinafter  mentioned, n  proceeds  to  enact 
"that  where  any  person  shall  unlawfully  beat  or  assault  any 
other  person,  it  shall  be  lawful  for  two  justices  of  the  peace, 
upon  complaint  of  the  party  aggrieved,  to  hear  and  deter- 
mine such  offence,"  &c.  The  16  &  17  Vict.  c.  30,  refers 
expressly  to  this  Act,  and  applies  merely  to  cases  of  common 
assault  of  an  aggravated  character.  Therefore  the  justices 
never  had  any  power  to  deal  summarily  with  a  charge  of 
abusing  the  complainant,  and  could  not,  on  such  charge, 
convict  the  prisoner  of  a  common  assault* 

Cur.  adv.  vult. 

The  learned  Judges,  having  differed   in   opinion,   the 
following  judgments  were  now  pronounced. 

Pollock,  C.  B. — In  the  case  of  Ex  parte  Thompson  an 
application  was  made  for  a  writ  of  habeas  corpus.     A  rule 
nisi  having  been  granted,  cause  was  shewn,  and  the  Court, 
(a)  2  D.  &  L.  103. 106.  (b)  14  Q.  B.  710.  718. 
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1860.        being  equally  divided  in  opinion,  the  writ  will  not  issue.     I 
will  state  the  grounds  upon  which  it  appears  to  me  that  the 


In  re 
Thompson,      writ  ought  to  issue. 


The  conviction  and  commitment  were  under  the 
16  &  17  Vict.  c.  30,  s.  1,  by  which  two  justices  are 
empowered  (if  an  assault  is  of  such  an  aggravated 
nature  that  it  cannot,  in  their  opinion,  be  sufficiently 
punished  under  the  provisions  of  the  9  Geo.  4,  c.  31), 
to  extend  the  punishment  which  may  be  inflicted  under 
that  Act,  and  award  imprisonment,  with  or  without  hard 
labour,  for  a  period  of  six  calendar  months.  The  objection 
to  the  conviction  was  that  the  magistrates  had  exceeded 
their  jurisdiction.  Now,  their  jurisdiction  is  founded  on 
the  9  Geo.  4,  c.  31,  s.  27,  which  enables  two  justices  to 
deal  with  a  complaint  of  a  common  assault,  and  to  punish 
the  party  guilty  of  it  by  inflicting  a  fine  not  exceeding  5/., 
and  in  default  of  payment  to  imprison  the  offender  for  a 
term  not  exceeding  two  calendar  months.  The  statute  does 
not  speak  of  an  assault  merely,  but  of  a  common  assaulty 
and  it  is  important  to  consider  what  is  the  meaning  of  that 
expression.  It  appears  to  me  to  mean  an  assault  not  ac- 
companied with  any  of  those  aggravated  circumstances 
which  give  to  it  the  character  of  a  distinct  offence  recog- 
nised by  the  law  as  something  more  than  a  mere  assault. 
An  assault  may  be  accompanied  with  violence,  from  which 
death  ensues,  and  then  the  offence  would  be  either  murder 
or  manslaughter.  Or  the  assault  may  be  accompanied  with 
the  violation  of  the  person  of  a  woman  against  her  will,  in 
which  case  it  would  be  rape ;  or,  though  the  purpose  was 
not  effected,  the  circumstances  might  be  such  as  to  leave 
no  doubt  of  an  intention  to  commit  a  rape,  and  then  the 
offence  would  be  an  assault  with  intent  to  commit  a  rape. 
Therefore,  an  assault  may  amount  to  a  capital  felony,  or  a 
felony,  or  a  mere  misdemeanour,  according  to  the  circum- 
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stances  with  which  it  is  accompanied.     In  ray  judgment,        i860, 
an  assault,  with  intent  to  commit  a  rape,  is  an  offence  as      ^"^     ' 

In  re 

distinct  from  a  common  assault  as  murder  is  from  rape.     In     Thompson. 
all  these  cases  the  circumstance  that  the  crime  is  accom- 
panied with  an  assault  does  not  make  the  two  offences 
identical,  or  make  them  of  the  same  class. 

Then  the  9  Geo.  4,  c.  31,  s.  27,  having  limited  the  juris- 
diction of  the  magistrates  to  charges  of  common  assault,  the 
16  &  17  Vict.  c.  30,  s.  1,  although  it  does  not  repeat  that 
expression,  but  merely  uses  the  word  assault,  relates  to  an 
assault  of  the  same  kind,  though  of  an  aggravated  nature  ; 
for  it  expressly  refers  to  the  punishment  imposed  by  the 
9  Geo.  4,  c.  31,  and  provides  that,  if  the  justices  shall  be 
of  opinion  that  the  assault,  though  a  common  assault,  is  of 
such  an  aggravated  nature  that  it  cannot  be  sufficiently 
punished  under  the  provisions  of  that  Act,  they  may  award 
imprisonment,  with  or  without  hard  labour,  for  a  period 
not  exceeding  six  calendar  months.  It  seems  to  me  that, 
under  these  statutes,  the  magistrates  have  no  jurisdiction  to 
entertain  any  other  charge  than  that  of  a  common  assault, 
and  that,  as  soon  as  it  appears  that  the  charge  of  assault 
involves  an  offence  of  a  distinct  character,  the  magistrates 
should  refuse  to  entertain  it,  and  send  the  case  for  trial 
either  at  the  quarter  sessions  or  assizes. 

The  question  then  is,  what,  in  point  of  fact,  was  the  charge 
before  the  magistrates  ?  Was  it  a  charge  of  common  assault, 
or  a  charge  of  assault  accompanied  with  circumstances 
which  give  to  it  the  character  of  another  and  a  distinct 
offence  ?  If  the  former,-  the  magistrates  had  jurisdiction  to 
entertain  it ;  if  the  latter,  they  had  no  jurisdiction.  The 
case  of  Regina  v.  Bolton  (a)  contains  a  very  able  summary 
of  the  law  on  this  subject ;  and  it  points  out  with  remark- 
able precision  the  occasions  on  which  the  decision  of  the 

(a)  1  Q.  B.  66. 
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I860. 

I-V  RB 

Thompson. 


magistrates  is  conclusive.  Where  the  jurisdiction  depends 
on  certain  facts  being  proved  or  not  proved,  and  the  magis- 
trates have  treated  them  as  proved,  and  adjudicated  accord- 
ingly, their  decision  is  conclusive,  and  no  Court  can  inquire 
into  their  jurisdiction.  But,  where  the  nature  of  the  charge 
is  doubtful,  and,  in  the  course  of  the  inquiry,  it  turns  out 
that  it  is  not  one  over  which  they  have  jurisdiction,  there 
is  no  authority  for  saying  that  the  superior  Courts  of  law 
are  precluded  from  examining  the  evidence  and  entertaining 
the  question  of  jurisdiction. 

Then  what  was  the  charge  on  the  present  occasion  ?  The 
information  contains  a  charge  of  assaulting  and  abusing  a 
certain  woman ;  therefore,  on  the  face  of  it,  there  is  a  com* 
plaint  of  something  more  than  a  mere  assault.  The  ex- 
pression "abusing"  appears  to  me  to  import  "assaulting" 
and  something  more;  but  when  the  evidence  is  read  all 
doubt  is  removed.  The  Court  of  Queen's  Bench,  to  which 
the  same  application  was  made,  and  which  refused  to  grant 
a  rule  to  shew  cause  on  this  point,  was  not  in  the  same 
position  as  we  are,  for,  in  addition  to  the  affidavits  in  sup- 
port of  the  application,  others  have  been  filed  in  support  of 
the  conviction,  so  that  we  have  a  distinct  statement  of  all 
that  took  place  before  the  magistrates.  The  complainant 
detailed  a  case  of  violation  of  her  person  against  her  will — 
not  a  mere  assault. 

I  am  not  aware  that  the  word  "abuse,"  applied  to  a 
woman,  is  ever  used  except  with  reference  to  sexual  inter- 
course. Certainly,  in  more  than  one  act  of  parliament  the 
word  "abuse"  has  had  that  meaning  applied  to  it,  and  in 
my  opinion  it  always  imports  some  offence  of  that  nature. 
Then  we  have  these  facts: — The  information  was  for  "as- 
saulting and  abusing,"  and  the  evidence  of  the  complainant 
disclosed  a  complete  case  of  violation  of  her  person  against 
her  will.     Can  any  one  say  that  this  was  a  change  of  com- 
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mon  assault  ?    In  my  opinion  it  clearly  was  not     If  there        i860, 
was  no  charge  of  a  common  assault,  and  no  evidence  of  a      ^T^1     ' 

In  re 

common  assault,  the  magistrates  had  no  jurisdiction.  Thompson. 

It  is  said  that  this  is  a  decision  of  the  magistrates  on 
a  question  of  fact,  and  therefore  conclusive.  I  admit  it 
would  be  so  if  the  question  was  merely  as  to  the  truth  or 
falsehood  of  the  complainant's  statement  But  that  is  not 
the  case  here.  It  is  suggested  that  the  magistrates  may 
have  believed  her  statement  as  to  the  assault,  but  disbe- 
lieved it  as  to  a  rape  or  any  attempt  to  commit  a  rape.  To 
yield  to  such  a  suggestion  would,  in  my  opinion,  be  only 
trifling  with  what  I  consider  it  our  duty  to  guard  against, 
viz.  that  magistrates  do  not  exceed  their  jurisdiction,  and 
unlawfully  exercise  a  power  of  committing  any  of  her  Ma- 
jesty's subjects  to  prison  for  a  period  of  six  months,  perhaps 
with  hard  labour,  the  effect  of  which  would  be  to  prevent 
all  further  inquiry  respecting  the  charge  of  rape.  The 
magistrates  in  substance  pardon  it,  by  disbelieving  the 
woman  and  treating  the  offence  as  a  common  assault.  The 
moment  it  appeared  that  the  charge  of  assault  was  accom- 
panied with  a  charge  of  rape  they  should  have  declined  to 
entertain  it,  for  no  consent  of  the  complainant  could  give 
them  jurisdiction. 

Thinking,  therefore,  that  the  charge  was  not  that  of  a 
common  assault,  but  of  a  distinct  and  substantive  offence, 
viz.  rape,  or  an  assault  with  intent  to  commit  a  rape; 
thinking  also  that  the  magistrates  had  no  right,  when  such 
a  charge  was  made,  to  give  themselves  jurisdiction  by  be- 
lieving some  part  of  the  evidence  and  disbelieving  the 
remainder,  I  am  of  opinion  that  the  writ  of  habeas  corpus 
ought  to  issue:  at  all  events  I  think  that  the  prisoner 
ought  to  be  brought  before  us,  and  that  the  question 
whether  the  conviction  and  commitment  are  valid  in  law 
should  be  fully  argued. 
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1860.  Bramwell,  B. — I  regret  that  my  opinion  is  opposed  to 

v-~*~'      that  of  my  Lord.     I  think  the  rule  should  be  discharged. 

In  be  *  m 

Thompson.  A  preliminary  objection  was  taken  by  Mr.  Kay,  to  which 
I  advert  only  that  it  may  not  be  supposed  that  I  think  it 
not  well  founded.  But,  assuming  that  there  is  sufficient 
on  the  face  of  the  documents  to  warrant  the  detention 
of  the  prisoner,  he  would  be  remanded  unless  he  could 
shew  that  there  was  a  want  of  jurisdiction,  the  question 
therefore  arises,  whether  it  has  been  shewn  that  the  magis- 
trates had  no  jurisdiction.  I  think  it  clear  that  magis- 
trates have  no  power  to  convict  except  upon  a  charge 
of  the  offence  upon  which  they  do  convict.  That  seems  a 
truism ;  but  no  doubt  there  are  cases  where,  instead  of 
dismissing  the  charge,  and  ordering  a  new  one  to  be  pre- 
ferred, they  might  say,  "  Such  an  offence  is  not  proved,  and 
we  dismiss  the  charge  as  to  that;  but  such  a  matter  is 
proved,  and  we  convict  as  to  that."  In  this  case  the  ques- 
tion is,  whether  a  charge  of  common  assault  was  brought 
before  the  justices;  if  so,  it  was  competent  to  them  to  hear, 
entertain  and  determine  it,  and  if  they  did  determine  it 
we  cannot  review  the  propriety  of  their  determination.  If 
the  charge  was  one  of  rape,  they  ought  not  to  have  con- 
victed the  prisoner  as  they  have  done.  So  also,  if  the 
charge  was  of  any  of  the  assaults  to  which  my  Lord  has 
referred,  not  being  common  assaults.  But  I  think  there  was 
a  charge  of  assault  before  the  justices.  The  information 
states  that  the  prisoner  "  did  unlawfully  assault  and  abuse" 
the  complainant  To  my  mind  the  word  "  abused"  con- 
veys no  definite  meaning:  it  is  not  a  word  of  art;  in 
popular  language  it  means  calling  names — abusing  by  words. 
The  only  instance  in  which  it  is  used  as  a  term  of  art  shews 
that  it  does  not  mean  "ravish,"  because  I  find  in  the 
9  Geo.  4,  c.  31,  s.  18,  as  to  trials  for  the  crimes  of  "  rape 
and  of  carnally  abusing  girls*'  under  the  ages  therein  men- 
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tioned,  the  term  "carnally  abusing99  is  used  as  meaning        i860, 
something  different  from  rape.    The  word  "  abusing"  with-      v-^ir — ' 

AN  ILK 

oat  the  concomitant  words  "  unlawfully  and  carnally"  has     Thompson. 
no  definite  meaning.   The  expression  "  unlawfully  assaulted 
and  abused"  alleges  an  assault,  with  a  word  which  may 
mean  that  the  prisoner  did  something  else.     On  the  writ- 
ten information,  then,  there  was  nothing  to  preclude  the 
magistrates  from  entertaining  a  charge  of  assault.     The  only 
other  matter  was  the  opening  statement  of  the  prosecutor's 
attorney.    The  prisoner's  advocate  objected  that  the  charge 
as  opened  could  not  be  entertained ;  that  the  information 
did  not  charge  a  rape.   That  was  agreed  to,  and  the  charge 
of  assault  was  then  gone  into.    The  charitable  construction 
is,  not  that  all  the  parties  did  what  they  ought  not  to  have 
done,  bnt  that  the  prosecutor's  attorney  agreed  that  the 
objection  was  well  founded.     The  charge  appears  to  me  to 
be  a  charge  of  assault,  and  not  of  any  of  the  statutory 
offences  which  have  been  spoken  of.     If  the  magistrates 
bad  jurisdiction,  if  the  charge  was  one  which  they  had 
power  to  entertain,  there  is  an  end  of  the  case,  because  it 
is  possible  that  the  magistrates  may  have  believed  that 
nothing  more  took  place  except  a  common  assault  of  an 
aggravated  character.     It  is  perfectly  possible,  in  point  of 
bet,  that  the  prisoner  may  have  violently  laid  hold  of  the 
woman  and  insisted  on  kissing  her :  that  would  not  be  an 
attempt  to  commit  a  rape,  but  might  be  a  very  aggravated 
assault.     Therefore  I  think  that  this  rule  should  be  dis- 
charged, because  if  the  prisoner  were  brought  up  he  would 
have  to  be  remanded. 

But  lest  it  should  be  supposed  that  I  think  that  the  magis- 
trates were  right  in  what  they  did,  I  wish  to  make  a  few 
observations.  I  am  not  disposed  to  make  harsh  observations, 
because  I  dare  say  they  thought  they  were  warranted  in 
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1860.  doing  what  they  did.  The  effect  of  what  they  have  done  is, 
VT^~W'  probably,  as  my  Lord  has  pointed  out,  that  the  prisoner  is 
Thompson,  released  from  all  further  or  other  proceedings,  civil  or  crimi- 
nal, for  the  same  charge.  [Pollock,  C.  B. — In  my  opinion  that 
is  the  effect  of  the  9  Geo.  4,  c.  31,  s.  28.]  But  whether  that  is 
so  or  not,  the  magistrates  were  wrong  in  dealing  with  the  case 
as  they  did.  It  is  impossible  that  they  could  have  heard  the 
story  of  the  complainant  without  believing  that  either  a  rape 
or  an  indecent  assault  had  been  committed.  The  cross- 
examination  of  the  complainant  was  directed  solely  to  shew 
that  what  had  taken  place  was  with  her  consent ;  in  fact, 
the  only  doubt  suggested  was  whether  or  not  she  was  a 
consenting  party.  If  so,  the  first  thing  to  be  considered 
was  whether  the  charge  was  true.  If  the  magistrates 
thought  it  was,  they  were  bound  to  commit  the  prisoner 
on  the  charge  of  rape.  If  they  found  that  what  took 
place  was  with  her  consent,  they  should  have  dismissed 
the  charge.  If  they  believed  that  it  was  not  with  her  con- 
sent, they  should  have  dismissed  the  summons,  but  they 
should  have  committed  the  prisoner  to  take  his  trial.  But 
while  I  am  satisfied  that  the  offence  of  which  the  prisoner 
has  been  convicted  was  one  into  which  the  justices  had  the 
power  to  inquire,  and  to  convict  if  they  were  satisfied  that 
the  offence  had  been  committed,  yet  I  think,  with  my 
Lord,  that  it  is  clear  upon  the  evidence  that  the  magistrates 
ought  not  to  have  come  to  the  conclusion  they  did.  We 
have,  however,  no  power  to  review  their  decision  in  that 
respect 

Channell,  B. — I  concur  in  the  expression  of  regret  that 
has  fallen  from  the  rest  of  the  Court,  that  there  should  be  a 
difference  of  opinion  upon  this  subject,  particularly  as  the 
liberty  of  the  subject  is  concerned.     Having  given  the  case 
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the  best  consideration  I  am  able,  I  think  that  no  rule  should       i860, 
be  drawn  up  in  the  nature  of  a  rule  absolute.     It  seems  to      v-^~' 

...  .  .  INRE 

me  the  question  is  hot  whether  the  magistrates  acted  wisely  Thompson. 
or  discreetly ;  and  as  that  is  not  the  question  I  do  not  upon 
that  point  express  any  opinion.  The  question  is,  whether 
the  magistrates  had  jurisdiction  or  not ;  if  they  had  juris- 
diction I  think  we  ought  not  to  interfere.  I  agree  as  to  the 
necessity  of  inquiring  into  the  facts  in  some  cases  in  order 
to  ascertain  whether  jurisdiction  exists  or  not;  but  in 
this  case  all  the  facts  were  proved  which  gave  jurisdiction. 
Bot  it  is  said  that  in  the  course  of  proving  those  facts 
something  else  came  out  in  the  evidence  which  destroyed 
the  jurisdiction.  I  do  not  think  the  magistrates  were 
bound  to  credit  all  the  evidence  of  all  the  witnesses  to 
the  full  extent ;  they  were  at  liberty  to  believe  or  disbelieve 
put  of  the  evidence,  and  if,  upon  the  evidence  believed, 
the  case  was  within  their  jurisdiction,  they  had  a  right  to 
exercise  that  jurisdiction.  This  case  differs  from  Regina  v. 
BoHon,  in  which  the  complaint  itself  stated  something  upon 
the  face  of  it  which  in  terms  destroyed  the  jurisdiction  of  the 
magistrates.  The  magistrates  who  there  convicted  found  the 
bet  to  be  as  stated  in  the  complaint.  The  information  in 
to  case  is  laid  under  the  16  &  17  Vict.  c.  30.  The  objec- 
tion is,  not  that  the  magistrates  have  not  found  in  terms  that 
there  was  such  an  aggravation  of  the  assault  that  it  could 
n°t  be  sufficiently  punished  under  the  9  Geo.  4,  but  that  they 
found  the  complaint  stated  in  the  information  to  be  true,  and 
11  &  said  the  complaint  stated  in  the  information  is  one  that 
took  away  the  jurisdiction  of  the  magistrates.  The  com- 
P'^nt  is  that  "William  Thompson  did  unlawfully  assault 
a°d  abuse  one  Susannah  Taylor."  I  think  the  word  unlaw*, 
folly  may  be  connected  with  the  assault  and  go  far  to  nega- 
tlVe  any  assault  of  a  felonious  character.     But  by  the  use  of 
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I860.  the  word  abuse  h  is  said  that  the  jurisdiction  under  the 
,*pr^"'  statute  16  &  17  Vict.  c.  30  is  taken  away.  I  cannot  com$ 
Thompson,  to  that  conclusion.  The  word  " abuse"  may  be  surplusage, 
or  it  may  mean  something.  I  do  not  think  it  can  be  reason- 
ably understood  in  the  sense  that  opprobrious  epithets  were 
used,  and  that  the  assault  committed  was  the  more  aggravated 
because  it  was  accompanied  by  such  epithets.  I  think  it  must 
be  read  as  meaning  some  abuse  of  the  person,  that  there  was 
an  assault  and  some  indecency  committed  with  regard  to  the 
person  of  the  complainant.  But  I  am  unable  to  come  to  the 
conclusion  that  the  assault  is  not  an  aggravated  assault, 
within  the  meaning  of  the  16  &  17  Vict  c  30,  because  it 
is  also  an  indecent  assault.  The  indecency  may  well  be 
the  very  aggravation  connected  with  the  assault  which  gave 
the  magistrates  jurisdiction,  and  yet  the  assault  stop  short  of 
felony.  If  this  had  been  a  charge  of  rape,  I  agree  with  the 
rest  of  the  Court  that  the  jurisdiction  is  entirely  gone.  I 
do  not  put  this  case  on  the  ground  of  any  agreement  to  give 
the  magistrates  jurisdiction.  I  utterly  repudiate  that  I 
think,  on  reading  the  affidavit,  that  no  such  agreement  was 
come  to.  The  affidavit  is  drawn  up  in  a  very  loose  way, 
and  the  information  is  framed  in  a  very  loose  way.  It 
appears  to  me  that  the  person  who  framed  the  information 
and  the  affidavit  did  not  rightly  understand  what  he  was 
about.  I  apprehend  the  true  meaning  of  the  affidavit  to 
be,  that  an  objection  was  taken  that  the  magistrates  bad  no 
jurisdiction  if  it  was  a  charge  of  rape.  That  was  acquiesced 
in.  The  prosecutor  went  on  to  prefer  the  charge  in  the 
information.  The  16  &  17  Vict.  c.  30  gives  the  magis- 
trates jurisdiction  in  cases  of  an  assault,  if  it  shall  appear  to 
be  such  an  aggravated  assault  that  it  cannot  be  properly 
punished  under  the  9  Geo.  4.  The  words  are  "an  assault;" 
that  is  the  only  expression  in  this  statute.    In  the  9  Geo.  4, 
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the  words  "common  assault"  are  used ;  but  the  word  "com-  I860, 
mon"  is  not  in  the  16  &  17  Vict  c.  30,  s.  1.  In  my  opinion 
the  aggravation  may  consist  of  indecency,  stopping  far  short  Thompson 
of  anything  like  an  intent  to  commit  a  felony.  For  these 
reasons  it  appears  to  me,  if  I  am  to  consider  the  question  of 
jurisdiction  only,  there  is  nothing  before  us  that  can  enable 
us  to  say  that  the  magistrates  have  exceeded  tbeir  jurisdic- 
tion. I  distrust  my  own  opinion,  as  being  in  opposition  to 
my  Lord  Chief  Baron  and  my  brother  Wilde;  but  my 
brother  Bramwell  concurs  in  the  result :  and  though  the 
matter  was  not  fully  argued  in  the  Queen's  Bench,  the 
Judges  in  that  Court  refused  the  application  for  a  rule  nisi. 

Wilde,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute ;  and  as  I  entirely  agree  with  the  Lord  Chief 
Baron,  if  this  were  not  a  case  of  considerable  importance  in 
its  several  bearings,  I  do  not  know  that  I  should  add  any- 
thing to  what  has  fallen  from  him ;  but  seeing  that  the 
Court  is  divided  in  opinion,  and  that  the  question  raised 
here  is  one  of  very  general  interest,  I  propose  to  [add  a 
little  to  what  has  been  already  said.  The  prisoner  has 
been  convicted  before  two  justices  sitting  in  petty  sessions 
of  an  aggravated  assault,  and  sentenced  to  six  calendar 
months  imprisonment.  .The  question  is,  whether  under  the 
circumstances  the  magistrates  had  jurisdiction.  What  is 
the  jurisdiction  under  the  Act  under  which  alone  they  had 
power  to  deal  with  this  matter?  The  9  Geo.  4,  c.  31, 
enumerates  a  variety  of  assaults  differing  from  common 
assaults,  such  as  assaults  with  intent  to  commit  a  felony ; 
assaults  on  peace  officers  or  revenue  officers  in  the  execu- 
tion of  their  duty,  or  upon  any  person  acting  in  aid  of  such 
officers;  assaults  with  intent  to  resist  lawful  apprehen- 
sion, assaults  committed  in  pursuance  of  a  conspiracy  to 
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I860.        raise  the  rate  of  wages;  for  which  the  Court  may  award 
VT"r^"/      imprisonment  for  any  term  not  exceeding  two  years.     But 
Thompson,     no  power  is  given  to  two  justices  sitting  in  petty  sessions  to 
deal  with  an  assault  with  intent  to  commit  a  felony.     Hay- 
ing mentioned  these  assaults,  the  statute  goes  on  in  the 
27th  section  to  say,  "And  whereas  it  is  expedient  that  a 
summary  power  of  punishing  persons  for  common  assaults 
and  batteries  should  be  provided  under  the  limitations 
hereinafter  contained."     So  that  justices  in  petty  sessions 
can  deal  only  with  common  assaults  and  batteries.     Sec- 
tion 29  enacts,  that  in  case  the  justices  shall  find  the  assault 
to  have  been  accompanied  by  any  attempt  to  commit  a 
felony,   they  shall   abstain  from  adjudication   thereupon. 
Nothing  can  be  plainer  than  that,  under  this  act  of  parlia- 
ment, justices  sitting  in  petty  sessions  have  only  power  to 
determine  summarily  cases  of  common  assault  and  battery. 
Then,  has  their  jurisdiction  been  amplified  by  the  16  &  17 
Vict  c  30?     Section  1  enacts,  that  where  any  person  shall 
be  charged  before  two  justices  of  the  peace  with  an  assault 
upon  any  female  whatever,  or  upon  any  male  child,  if  the 
assault  is  of  such  an  aggravated  nature  that  it  cannot  be 
sufficiently  punished  under  the  provisions  of  the  9  Geo.  4, 
c.  31,  the  justices  shall  have  the  power,  instead  of  impri- 
soning for  two  months,  under  the  9  Geo.  4,  to  imprison  for 
six  months.     I  cannot  read  that  section  as  meaning  any- 
thing more  than  that  where  the  justices  have  convicted  an 
offender,  under  the  9  Geo.  4,  of  an  assault,  which,  though 
a  common  assault,  is  accompanied  with  such  cruelty  or 
violence  as  not   to   be   sufficiently   punished,  under   the 
9  Geo.  4,  by  two  months  imprisonment,  they  are  to  have  the 
power  of  imprisoning  him  for  six  months.     Though  the 
statute  gives  jurisdiction,  it  is  a  jurisdiction  to  deal  with 
common  assaults  only,  and  to  increase  the  punishment  if 
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the  common  assault  is  accompanied  by  circumstances  of  an  1860. 
aggravated  character.  The  next  point  is,  what  was  the  VTnr^"' 
matter  brought  before  the  magistrates  on  the  occasion  Thompson. 
in  question:  first,  by  the  information;  and  secondly, 
by  the  facts  appearing  in  evidence?  The  information 
charges  the  defendant  with  "unlawfully  assaulting  and 
abusing"  the  complainant.  I  am  not  prepared  to  say  that 
the  word  "abusing"  must  necessarily  be  understood  as 
charging  violation.  If  the  question  turned  on  the  in- 
formation alone,  I  should  entertain  serious  doubts  whe- 
ther it  must  necessarily  be  read  as  charging  that  the 
prisoner  ravished  the  complainant,  though  it  is  capable 
of  being  so  interpreted.  There  is  however  something 
more  than  the  information.  Regvna  v.  Bolton  (a)  shews 
that  we  are  entitled  to  look  into  the  facts ;  and,  upon 
the  affidavits  filed  in  answer  to  the  rule,  the  whole  matter  is 
before  us.  When  the  evidence  is  examined,  it  is  clear  that 
it  was  evidence  of  a  rape  or  nothing.  There  was  no  beating, 
no  violence  to  the  person  beyond  the  violence  in  the  attempt 
to  commit  the  offence.  What  then  was  the  duty  of  the 
magistrates  ?  I  do  not  mean  to  say  that  if  there  is  evidence 
of  an  offence  over  which  the  magistrates  have  no  jurisdiction, 
the  magistrates  may  not  come  to  the  conclusion  that  such 
an  offence  is  not  proved,  and  find  that  a  less  offence,  over 
which  they  have  jurisdiction,  has  been  proved.  If  I  could  be 
satisfied  that  the  magistrates  had  ignored  the  charge  of  rape 
or  attempt  to  commit  a  rape,  and  had  bona  fide  come  to  the 
conclusion  that  all  that  took  place  was  a  common  assault,  I 
should  be  of  opinion  that  the  magistrates  had  acted  rightly  and 
that  there  would  have  been  no  ground  for  this  rule.  But  it 
is  because  I  am  satisfied  that  such  was  not  the  case,  that  I 
think  the  rule  ought  to  be  made  absolute.     The  evidence 

(a)  1  Q.  B.  66. 
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1860.  clearly  shewed  that  the  charge  was  one  of  rape.  Looking 
^^^  to  the  affidavit  of  the  prosecutrix's  attorney,  we  find  an 
Thompson,  explanation  of  the  anomaly  of  the  prisoner  having  been  con- 
victed of  a  common  assault,  and  then  sentenced  to  six 
months  imprisonment  He  says  that  when  the  facts  were 
stated,  the  prisoner's  advocate  objected  to  his  going  into 
anything  but  a  common  assault,  and  after  some  argument 
between  the  attornies  and  the  justices  "it  was  agreed  that 
the  case  should  be  taken  under  the  Aggravated  Assaults 
Act."  I  cannot,  with  that  statement  before  me,  shut  my 
eyes  to  the  fact  that  the  charge  being  one  of  rape,  the  par- 
ties agreed  to  withdraw  it  from  the  proper  jurisdiction  and 
turn  it  into  a  charge  of  a  common  assault  of  an  aggravated 
description.  I  think  that  the  magistrates  had  no  jurisdic- 
tion, and  they  could  not  give  themselves  jurisdiction  by  the 
consent  of  the  prisoner  to  be  tried  on  a  charge  of  a  different 
character  from  that  which  was  really  before  them.  I  cannot 
come  to  the  conclusion  that  the  magistrates  bona  fide  believed 
that*  only  a  common  assault  had  been  committed.  The 
prisoner  ought  to  have  been  tried  by  a  jury  for  the  offence 
with  which  he  was  charged.  If  this  practice  were  allowed 
it  would  lead  to  the  most  serious  abuses.  However,  as  the 
Court  is  equally  divided  the  rule  drops. 

Rule  discharged. 
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Gee  and  Others,  Appellants,  The!  Lancashire  and  York-      Nov.  14< 
shire  Railway  Company,  Respondents. 

X  HIS  was  an  appeal  from  the  decision  of  the  judge  of  the  The  plaintiffs 
County  Court  of  Lancashire  holden  at  Oldham.  thedefendants, 

The  particulars  annexed  to  the  summons  were  as  fol-  rier^  ten  ton8 
lows:— The  plaintiff*  seek  to  recover  damages,  "For  that  j[SSft£iU 
the  defendants,  being  common  carriers,  agreed  with  the  QidS^1  Li 
plaintifis  for  reward  to  carry  duly  upon  the  defendants*  Sensual 

r  #  t  j         j      v  course  the 

railway,  and  to  deliver  duly  to  the  plaintifis,  fifteen  bales  cotton  should 

-  have  been 

of  cotton :   yet  the  defendants  broke  the  said  agreement  received  on 
by  not  carrying  and  delivering  within  a  reasonable  time,  day,  but  it  cud 
tod  neglected  and  refused  to  carry  and  deliver  the  same  for  j^^  till  fonr 
seven  days,  whereby  the  plaintiffs  were  injured  in  their  trade  Jj-JJJ*^ 

consequence 
of  the  delay  a  new  mill  of  the  plaintifis  was  stopped  for  want  of  cotton  to  go  on  with; 
At  the  time  of  the  delivery  of  the  cotton  to  the  defendants  nothing  was  said  as  to  the  parti- 
cular inconvenience  likely  to  result  from  the  delay  in  forwarding  it.  But  on  the  day  before 
it  was  delivered  to  the  defendants,  and  repeatedly  on  each  succeeding  day  until  it  arrived 
at  Oldham,  one  of  the  plaintiffs  called  to  inquire  about  it ;  and  on  each  occasion  told  the 
manager  of  the  goods  department  at  the  Oldham  station  that  the  mill  was  at  a  stand,  solely  on 
account  of  the  non-delivery  of  the  cotton*  In  an  action  against  the  defendants  for  neglect 
in  delivering  the  cotton,  the  plaintiffs  proved  that  during  the  time  the  mill  was  at  a  stand  they 
had  paid  in  wages  71. ;  and  that  the  profit  which  would  have  been  made  if  the  mill  had  been 
at  work  was  71. 10*.  The  judge  of  the  County  Court  told  the  jury,  that  when,  as  in  the  present 
case,  by  the  neglect  of  a  carrier,  a  man  had  no  material  to  carry  on  his  business,  he  had  a 
right  to  charge  as  legal  damage  such  loss  as  naturally  and  immediately  arose  from  stopping 
the  mill ;  that  the  plaintiffs  were  entitled  to  the  money  they  had  actually  paid  as  wages,  7l.t 
and  that  theprofitwnich  the  plaintiffs]  would  have  made  was  a  fair  subject  of  calculation ;  and  the 
jury  should  therefore  give,  over  and  above  the  sum  of  7/.,  such  amount  as  would  be  the  actual 
loss  and  detriment  the  Plaintiffs  had  suffered  by  the  non-arrival  of  the  cotton  in  due  course. — 
Held,  that  this  was  a  misdirection,  and  that  the  plaintiffs  were  not  entitled  to  the  amount  of 
wages  paid  and  of  the  profits  lost  as  legal  damages,  inasmuch  as  it  assumed  that  the  stoppage 
of  the  mill  arose  entirely  from  the  non-delivery  of  the  cotton,  when  in  fact  it  arose  partly  from 
that  and  partly  from  the  plaintiffs  having  no  cotton  to  go  on  with. 

Sembie,  that  the  jury  might  have  properly  given  the  amount  of  the  wages  and  loss  of  profit 
as  damages,  if  they  had  found  as  a  fact  that  the  stoppage  of  the  mill  was  a  consequence  of 
the  non-delivery  of  the  cotton  which,  either  from  express  notice  or  the  course  of  business  in  the 
district,  might  have  been  anticipated  by  the  parties  at  the  time  of  making  the  contract 

Qturre,  per  Bramwell,  B.,  whether  if,  in  the  course  of  the  performance  of  a  contract,  one 
party  gives  notice  to  the  other  of  any  particular  consequence  which  will  result  from  a  breach 
of  the  contract,  and  the  latter,  after  that  notice,  persists  in  breaking  the  contract,  the  former 
may  not  hold  him  responsible  in  damage  for  the  consequences  if  they  result  from  the  breach, 
though  they  are  not  such  as  would  naturally  arise,  and  were  not  in  contemplation  of  the 
parties  at  the  time  of  the  contract. 

^  WTiere,  on  an  appeal  from  a  County  Court,  a  new  trial  is  ordered  on  the  ground  of  mis- 
direction, the  Court  will  not  give  costs  to  the  appellant 
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I860.       an<l  business  as  cotton  spinners,  and  they  were  prevented 

V-J?r^/      from  working  their  mill  and  machinery  during  each  of  the 

»•  said  days,  and  incurred  expenses  in  compensating  their 

Lancashire 

axd         workmen  for  loss  of  time*  and  lost  great  profits." 
Yorkshire         _.  „ 

Railway  Co.       The  case  was  heard  before  the  judge  of  the  County 

Court  and  a  jury. 

Thomas  Gee,  one  of  the  plaintiffs,  stated  that  a  short 

time  ago  the  plaintiffs  rented  a  mill  at  Bottom-o -the-Moor, 

near  Oldham,  which  they  intended  to  work,  in  addition  to 

another  mill  which  they  had  previously  worked.     At  the 

beginning  of  the  week  commencing  on  the  22nd  of  January 

the  mill  was  ready,  and  the  plaintiffs  had  engaged  a  number 

of  hands  for  it     On  Tuesday  the  24th,  Thomas  Gee  went 

to  Liverpool  and  purchased  a  quantity  of  cotton  for  the 

mill     Ten  bales  of  cotton,  part  of  the  purchase,  were,  on 

Thursday  the  26th  of  January,  about  eleven  o'clock  in  the 

forenoon,  delivered  to  the  defendants  at  the  station  at 

Liverpool,  to  be  carried  to  Oldham  to  the  plaintiffs'  mill 

there. 

It  was  proved  that  the  plaintiffs  had  been  constantly  in 
the  habit  of  purchasing  cotton  at  Liverpool  for  their  old 
mill  and  having  the  same  carried  by  the  defendants;  and 
that,  on  all  former  occasions,  the  cotton  delivered  to  the  de- 
fendants at  Liverpool  on  the  afternoon  of  one  day  had  been 
delivered  at  the  plaintiffs9  mill  at  Oldham  by  nine  o'clock 
on  the  following  morning  at  latest. 

The  cotton  in  question  was  not  delivered  at  the  plaintiffs* 
mill  until  Monday  the  30th  at  half-past  eleven  o'clock  in 
the  forenoon ;  and  in  consequence  of  the  delay  the  plain- 
tiffs' mill  was  prevented  from  being  worked  on  Friday  the 
27th,  Saturday  the  28th  and  half  of  Monday  the  30th.  He 
stated  that 
His  work  people  were  kept  idle  for  the  time,  to    £  «.   d. 

whom  he  had  to  pay  wages  -        -        -    7     0    0 
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The  rent  of  the  mill  was  410/.,  of  which  a  pro-    £   s.    d. 

portion  for  the  time  was  -  -  -  -3101 
A  capital  of  8000/.,  the  interest  of  which,  for  the  *. 

time  in  question,  was  -        -        -        -2100         axd 

Profits  that  would  have  been  made  by  working  Bailway  Co. 

the  mill  for  the  time  in  question  -  -  -  7  10  0 
Thomas  Gee  further  stated,  that  he  expected  that  the 
cotton  would  arrive  at  Oldham  on  Wednesday  the  25th, 
and  that  on  that  day  he  made  inquiries  about  the  cot- 
ton at  the  defendants*  station  at  Oldham  of  Jackson,  the 
manager  of  the  goods  department.  On  Thursday  the 
26th,  he  again  made  inquiries  of  Jackson,  and  being 
told  that  the  cotton  had  not  come  requested  Jackson  to 
telegraph  to  Liverpool  about  it  At  twelve  o'clock  on  the 
same  day  he  called  at  the  Oldham  station,  and  was  informed 
by  Jackson  that  he  had  telegraphed  to  Liverpool  but  that 
no  answer  had  been  received.  Subsequently  he  went  to 
the  Oldham  station  several  times  that  day,  but  could  get  no 
information  respecting  the  cotton.  On  Friday,  at  nine  in 
the  morning,  he  again  called  and  requested  Jackson  to  tele- 
graph again  to  Liverpool  respecting  the  cotton.  He  called 
several  times  during  the  day  but  was  informed  that  no  answer 
had  been  received.  On  Saturday  the  28th,  about  nine 
o'clock  in  the  morning,  he  called  again  and  was  told  that 
the  cotton  was  then  lying  at  the  Middleton  station  on  the 
defendants'  railway,  about  a  mile  and  a  half  from  Oldham, 
and  that  the  plaintiffs  should  have  it  by  ten  o'clock  in  the 
forenoon. 

The  first  time  that  Thomas  Gee  saw  Jackson,  and  on 
every  occasion  when  he  made  inquiries,  he  told  him  that  the 
mill  would  be  at  a  stand  solely  in  consequence  of  the  non- 
delivery of  the  cotton,  and  that  the  plaintiffs  would  look  to 
the  Company  for  compensation  for  the  loss  occasioned.  On 
cross-examination  Thomas  Gee  said,  that  the  fact  that  the 
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I860,        rnill  would  be  at  a  standstill  if  the  cotton  was  not  delivered 

S^r*m'      immediately,  was  not  stated  to  the  defendants  or  their 

»•  agent  at  Liverpool  by  the  person  who  delivered  the  cotton 

AMU         there  at  the  time  of  such  delivery ;    that  the  cotton  was 

Hauway  Co,  delivered  in  the  ordinary  way  without  any  special  terms  or 

contract  as  to  the  delivery  thereof  at  the  plaintiffs  mill  at 

Oldham,   and  that  the  Company  had  a  daily  delivery  of 

goods  at  Oldham. 

The  judge  told  the  jury  that  he  thought  it  was  too  nice 
to  seek  as  damages  the  interest  of  capital  and  the  propor- 
tion of  rent ;  and  that  the  jury  must  not  consider  those 
items  in  estimating  the  damages ;  but  when,  by  the  neglect 
of  the  carrier,  a  man  had  no  material  to  carry  on  his  bast- 
ne&»»  he  had  a  right  to  charge  as  legal  damage  such  loss  as 
naturally  and  immediately  arose  from  the  stoppage  of  the 
milL  He  asked  them  what  was  the  actual  loss  and  detriment 
that  the  plaintife  suffered  by  the  non-arrival  of  the  cotton 
in  due  course.  He  said  the  plaintiffs  were  entitled  to  the 
money  they  had  actually  paid  as  wages*  via.  7£*  and  that  the 
profit  the  pJaintitfe  would  have  made  was  a  fair  subject  of 
calculation.  Mr.  Thorn**  Gee  had  put  it  at  7£  10*  No 
doubt*  however,  he  had  calculated  it  at  the  highest  amount. 
The  jury  therefore  should  give  such  damages  as  they  should 
think  proper  over  the  sum  of  TL„  such  amount  in  fact  as  in 
their  opinion  would  be  the  actual  loss  and  detriment  that 
the  piatutids  bad  sustained  by  the  non-arrival  of  the  cotton 
in  due  course. 

The  jury  found  a  verdict  for  the  plaintiffs,  with  15L 


Tie  viecendams  were  dwsatmtiad  with  the  direction  of  the 
uaigi*  j&  to  the  oattti^ce*:  theretbee  they  appealed. 

Grutr  now   jcgued  tor  :he   jppeilants* — The  judge  of 
he  wuutv    Cjurt  *»a*  :u  error  :u  telling  the  jury  that 


MICHAELMAS  TERM,    24    VICT.  215 

the  plaintiffs  were  entitled  to  recover,   as  damages,  the        1860. 
wages  of  their  workmen  while  the  mill  was  at  a  stand,  and       V-giT~' 

the  loss  of  their  reasonable  profits  during  that  time.     In    ,      »• 

r  °  m         Lancashire 

Le  Peintre  v.  The  South  Eastern  Railway  Company,  which         ahd 

. ,     Yorkshire 

was  an  action  for  not  delivering  certain  cases  of  kid  BailwayCo. 
skins,  Keating,  J.,  ruled  that  the  plaintiffs  were  not  en- 
tided  to  recover  the  wages  of  workmen  kept  unemployed 
in  consequence  of  the  non-arrival  of  the  skins,  or  the  loss 
of  the  profits  on  the  sale  of  gloves  which  would  have  been 
made  had  they  arrived  in  due  course  ;  and  that  ruling  was 
upheld  by  the  Court  of  Queen's  Bench  (a).  It  may  be 
said  that  this  case  is  distinguishable  from  Hadley  v.  Bazen- 
dale(b),  because  the  plaintiff,  Thomas  Gee,  told  the  ser- 
vant of  the  Company  that  the  mill  was  at  a  stand.  But 
that  was  only  after  the  loss,  and  the  notice  was  not  given  to 
the  proper  person.  [Pollock,  C.  B. — Common  sense  and 
common  justice  require  that  a  carrier  should  only  be  called 
upon  to  pay  such  damages  as  may  fairly  and  reason* 
ably  be  supposed  to  result  from  his  breach  of  the  con- 
tract to  deliver,  unless  he  is  informed  of  some  special 
circumstances.  Channel!,  B.,  referred  to  Portman  v.  Mid- 
dkton  (c).  Wilde,  B. — The  vice  of  the  summing  up  appears 
to  be,  that  it  makes  the  matters  alluded  to  the  measure  of 
damages.  Many  circumstances  may  be  taken  into  con- 
sideration by  the  jury  in  estimating  damages,  which  cannot 
be  treated  as  damage  to  which,  as  matter  of  law,  a  judge  can 
say  that  the  plaintiff  is  entitled.] 

Wheeler,  for  the  respondents. — The  result  of  the  argu- 
ment on  the  other  side  is  that  the  plaintiffs  are  not  en- 
titled to  any  damages.  The  cotton  was  delivered  to  the 
defendants  at  Liverpool  on  Thursday  the  26th,  and  on 
that  day,  before  the  cotton  came  into  their  possession,  they 

(a)  Q.  B.,  E.  T.  AprU  19, 1 860.  (b)  9  Exch.  341. 

(c)  4  C.  B.,  N.  S.  322. 
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1860.        had  notice  that  the  mill  was  stopped  for  want  of  it    The 

y~0Q^      notice  was  given  to  the  Company's  servant  at  Oldham: 

_      *-  and  he  telegraphed  to  Liverpool     [Wilde,  B.— Not  until 

Lancashire  "©    r  r  l  » 

amd         after  the  goods  had  been  received.     Pollock,  C.  B. — Was 
Yorkshire 

Railway  Co.  not  the  information  given  at  Oldham,  that  the  mill  was  at  a 
standstill  for  want  of  the  cotton,  too  soon  on  Wednesday 
and  too  late  on  Thursday  ?]  It  was  sufficient  to  bring  the 
damages  within  the  rule  in  Hadley  v.  Baxendale  (a),  viz., 
such  as  were  in  the  contemplation  of  the  parties  at  the 
time  of  the  contract 

Pollock,  C.  B.— This  is  an  appeal  against  the  decision  in 
the  County  Court,  on  the  ground  that  the  law  was  impro- 
perly laid  down  by  the  judge  in  directing  the  jury  what 
damages  they  were  to  give.  In  the  first  place  be  told  the 
jury  that  the  plaintiffs  were  entitled  to  the  money  they  had 
paid  for  wages,  which  was  11  This  he  treats  as  a  positive 
item — an  amount  which  the  jury  ought  to  give.  Then  he 
said  that  the  plaintifis  were  entitled  to  recover  whatever 
actual  damage  or  detriment  they  bad  sustained  from  the 
non-delivery  of  the  cotton  in  proper  time ;  that  the  plaintifis 
put  the  loss  of  profit  at  11.  105.,  but  no  doubt  they  put 
it  at  the  highest  amount  He  assumes  this  loss  to  have 
been  sustained  in  consequence  of  the  non-arrival  of  the 
cotton,  while  in  fact  it  was  not  in  consequence  of  the  non- 
arrival  of  the  cotton  alone,  but  in  consequence  of  that  fact 
and  of  the  plaintiffs  having  no  other  cotton  in  stock.  If  it 
had  been  established  that  such  is  the  practice  amongst  cotton 
spinners,  so  that  every  carrier  must  have  known  that  the  mill 
would  be  at  a  standstill  until  the  cotton  arrived,  the  damages 
would  have  been  properly  assessed.  And  that  would  be  so 
whether  the  carrier  had  actual  notice  of  the  fact,  or  notice 
from  the  well  understood  course  of  business.  But  the  busi- 
ness of  life  is  conducted  with  reference  to  the  necessity 

(a)  9£xch.  341. 


MICHAELMAS  TERM,    24    VICT.  217 

of  guarding  against  certain  accidents,  and  owners  of  cotton        1860. 
milk  may  fairly  be  expected  to  guard  against  the  risk  of      *l~g^~' 
being  delayed,  by  having  something  in  stock.     Is  a  railway  •• 

Company  bound  to  take  notice,  that  in  a  particular  case  axd 
a  mill  would  be  at  a  stand  if  goods  were  not  delivered  on  Railway  Co. 
a  particular  day?  I  think  not  I  think  a  carrier  is  not 
responsible  for  such  consequences,  unless  distinct  notice  is 
given  at  the  time  of  the  sending  of  the  goods  to  be  car- 
ried If  the  plaintiffs  had  said,  "  Now  there  must  be  no 
mistake,  the  cotton  must  be  delivered  immediately ;  it  is 
required  for  a  mill  which  is  actually  at  a  stand  for  want  of 
it,  and  if  it  is  not  delivered  in  due  time  you  will  be  respon- 
sible for  all  the  consequences ;"  probably  the  railway  Com- 
pany would  not  have  taken  it  except  at  a  high  rate.  Com- 
mon carriers  are  bound  to  carry  goods  at  a  reasonable  rate, 
but  not  to  incur  such  a  responsibility  as  would  be  imposed 
upon  them  if  the  direction  of  the  judge  in  this  case  were 
correct  I  think  that  the  rule  as  to  damages  of  this  sort 
was  correctly  laid  down  in  Hadley  v.  Baxendale  (a),  and 
that  the  judge  did  not  follow  it  because  he  assumed  that 
the  whole  loss  arose  entirely  from  the  default  of  the  defend- 
ants in  not  delivering  the  goods,  whereas  it  arose  partly  from 
that  and  partly  from  the  plaintifis  having  no  cotton  to  go 
on  with. 

Bbamwbll,  B. — I  am  of  the  same  opinion,  though  I  think 
it  likely  that  the  same  damages  may  be  given  if  the  case  is 
again  tried.  The  law  on  this  subject  is  laid  down  correctly 
in  Hadley  v.  Baxendale  (a).  To  ascertain  the  damage,  it  is 
necessary  to  find  out  how  much  better  off  the  plaintifis 
would  have  been  if  the  contract  had  not  been  broken.  The 
plaintifis  are  not  necessarily  entitled  to  recover  the  whole 
amount  given.    Hadley  v.  Baxendale  (a)  decides  that  a  de- 

(a)  9Exch.  341. 
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I860.       fendant  is  not  liable,  except  for  such  damages  "as  may  fairly  m 

V-J^"'      and  reasonably  be  considered,  either  arising  naturally,  £  «**  ■ 

v.  according  to  the  usual  course  of  things,  from  the  breach  of  ■ 

Lajigashirb 

ajio         contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  > 

Railway  Co.  been  in  the  contemplation  of  both  parties  at  the  time  they  1 

made  the  contract  as  the  probable  result  of  the  breach  of  it/  i 

I  am  not  sore  that  another  qualification  might  not  be  added'  i 

m 

which  would  be  in  favour  of  the  plaintiffs  in  this  case,  vis.  : 
that  in  the  course  of  the  performance  of  the  contract  one  : 
party  may  give  notice  to  the  other  of  any  particular  con- 
sequences which  will  result  from  the  breaking  of  the 
contract,  and  then  have  a  right  to  say: — "If,  after  that 
notice,  you  persist  in  breaking  the  contract  I  shall  claim  the 
damages  which  will  result  from  the  breach."  But  in  any 
case  you  must  first  find  out  the  loss  sustained  by  the 
plaintiff,  and  afterwards  give  it  him  minus  any  damages  ex- 
cluded by  these  rules.  And  I  cannot  but  think  that  if  the 
judge  had  left  it  to  the  jury  to  determine  the  damages  in 
that  way,  they  would  probably  have  given  the  same  sum 
which  they  have  already  given.  But  suppose  it  had  appeared 
that  cotton  spinners  usually  keep  a  stock  sufficient  for  a 
mill's  consumption  in  hand;  the  inconvenience  of  the 
delay  in  delivering  the  cotton  would  be  comparatively  small. 
It  may  turn  out  that  the  plaintiffs  ought  not  to  receive  more 
than  that,  because  the  damage  which  resulted  is  not  such  as 
in  the  usual  course  of  things  would  result.  Therefore  we 
cannot  say  as  a  matter  of  law  that  the  plaintiffs  were  entitled 
to  recover  the  two  sums  in  question.  Mr.  Wheeler  contends 
that,  on  a  fair  construction  of  the  summing  up,  the  judge 
did  not  lay  down  as  matter  of  law  that  the  plaintiffs  were 
entitled  to  those  sums,  but  asked  the  jui:y  what  was  the 
actual  damage  and  detriment  that  the  plaintiffs  had  sus- 
tained by  reason  of  the  non-delivery  of  the  cotton.  If 
the  judge  had  said,   as  a  proposition  of  fact,  "I  think 
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that  you  will  consider  that  the  plaintiffs  are  entitled  to  claim        I860. 
for  wages,"  I  doubt  if  there  would  have  been  any  objection      v-JTr^^ 
to  the  summing  up.     But  he  says,  "  Where,  under  circum-  ». 

Lancashire 

stances  such  as  exist  in  the  present  case,  by  the  neglect  of  a         and 

/.,  i  *     •  t  *  t  •    •      •       Yorkshire 

carrier  a  manufacturer  has  no  material  to  carry  on  his  busi-  Railway  Co. 

ness,  he  has  a  right  in  my  opinion  to  charge  as  legal  damage 
such  loss  as  naturally  and  immediately  arose  from  the  stop- 
page of  his  mill"  He  should  have  added,  "  If  the  jury  are 
of  opinion  that  the  stoppage  was  the  natural  consequence 
of  the  non-delivery  of  the  goods."  I  say  this  in  order  that 
the  County  Court  judge  may  not  suppose  on  the  next  trial 
that  we  think  that  these  two  sums  are  not  recoverable ;  for 
I  do  not  say  so;  and  I  do  not  understand  that  the  other 
members  of  the  Court  think  so. 

Channell,  B. — The  rule  as  to  the  measure  of  damage 
was  rightly  laid  down  in  the  case  of  Hadley  v.  Baxendale. 
But  it  is  contended  that  upon  the  facts  of  the  present 
case  it  is  distinguishable  from  Hadley  v.  Baxendale,  and 
that  the  ruling  of  the  judge  is  not  inconsistent  with  the 
rule  laid  down  by  the  Court  in  that  case.  Taking  the 
whole  of  the  summing  up  together,  it  appears  to  me  that 
the  County  Court  judge  did  direct  the  jury  to  consider  the 
wages  and  the  loss  of  profit  as  the  measure  of  damages.  As 
to  the  profit,  he  gave  them  an  opportunity  of  correcting 
the  plaintiffs'  estimate  of  the  amount,  if  they  thought  it 
erroneous.  But  he  made  them  understand  that,  after  setting 
right  the  amount  of  profit,  they  were  to  take  the  loss  of 
profit  and  wages  as  the  measure  of  damage.  I  think  that 
was  wrong.     It  cannot  be  said,  as  a  matter  of  law,  that 

■ 

these  were  damages  which  naturally  flowed  from  the  breach 
of  the  contract ;  or  that  any  thing  had  passed  to  shew  that 
they  were  in  the  contemplation  of  the  parties  when  the  con- 
tract was  entered  into. 
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Wilde,  B.— -  The  plaintiffs'  claim  for  damages  is  divided 

into  four  heads.    The  County  Court  judge  told  the  jury 

v.  to  dismiss  two  of  them  from  their  consideration.    As  to 

Lahcashibb 

abd         the  other  two,  the  claim  for  loss  of  wages  paid,  and  for 

Railway  Co.  anticipated  profits,  he  told  them  that  the  plaintiffs  had  a 

right  to  charge  as  legal  damage  such  loss  as  naturally  and 

immediately  arose  from  the  stoppage  of  the  mill.     He  then 

pointed  out  what  was  the  "  legal  damage,"  intimating  that  it 

was  for  them  to  estimate  the  amount ; — as  to  the  wages, 

that  the  plaintiffs  were  entitled  to  the  money  they  had 

actually  paid,  which  was  11 ;  as  to  the  profits,  that  the  jury 

were  to  estimate  them,  and  having  done  so  to  give  as 

damages,  over  and  above  the  sum  of  7&,  such  amount  as,  in 

their  opinion,  would  be  the  actual  loss  and  detriment  that 

the  plaintiffs  had  suffered,  having  previously  pointed  out 

that  this  was  the  loss  resulting  from  the  stoppage  of  the 

mill    The  question  is  whether  that  is  correct     According 

to  the  case  of  Hadley  v.  Baxendale  the  damage  which,  as  a 

matter  of  law,  must  be  considered  as  a  measure  of  damages, 

is  such  as  either  arises  naturally  from  the  breach  of  contract, 

or  such  as  both  parties  might  reasonably  have  expected  to 

result  from  a  breach  of  the  contract.    It  has  been  pointed 

out  by  the  Lord  Chief  Baron  that  the  stoppage  of  the 

mill  was  not  a  natural  consequence  of  the  non-arrival  of  the 

bales  of  cotton,  but  of  the  non-arrival  of  the  bales  and  of  the 

plaintiffs'  having  no  cotton  to  go  on  with.    Was  it  damage 

which  the  parties  might  reasonably  expect  ?    It  would  be, 

if  it  were  the  practice  to  work  all  the  cotton  mills  in  the 

neighbourhood  from  hand  to  mouth,  and  not  the  practice 

for  mill  owners  to  keep  any  stock  of  cotton  in  hand.     We 

are  pressed  to  say  what  is  the  rule  as  to  damages.    All  I  mean 

to  say  is  that  these  claims  are  not  the  measure  of  damages. 

A  judge  cannot  lay  down  that  the  plaintiffs,  as  a  matter  of 

law  are  entitled  to  them  as  the  legal  measure  of  damage.    My 
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brother  Bramwell  has  pointed  out  that,  on  a  second  trial,  the       1860. 

jury  may  possibly  give  similar  damages  when  the  matter  is      ^^^ 

submitted  to  them  in  a  more  general  way.  For  my  own  part  I    ,      «• 

°  y  •  .  Lancashire 

think  that,  although  an  excellent  attempt  was  made  in  Hadley         and 

Yorkshire 
v.  Baxendale  to  lay  down  a  rule  on  the  subject,  it  will  be  Railway  Co. 

found  that  the  rule  is  not  capable  of  meeting  all  cases ;  and 
'when  the  matter  comes  to  be  further  considered,  it  will 
probably  turn  out  that  there  is  no  such  thing  as  a  rule,  as 
to  the  legal  measure  of  damages,  applicable  in  all  cases. 

Order  for  new  trial 


Gray  applied  for  costs. — As  a  general  rule  the  costs  of 
County  Court  appeals  follow  the  event.  [Channell,  B. — 
Does  that  apply  where  the  decision  is  that  there  must 
be  a  new  trial  on  the  ground  of  misdirection  ?]  In 
Alcock  v.  Delay  (a)  the  plaintiff  obtained  judgment  in  the 
County  Court,  and,  the  defendant  having  appealed,  on 
the  ground  of  the  erroneous  ruling  of  the  County 
Court  judge,  the  Court  of  Queen's  Bench  ordered  a 
new  trial,  the  costs  of  the  first  trial  and  of  the  ap- 
peal to  be  paid  by  the  respondents.  [BramweU,  B. — No 
additional  costs  have  been  incurred  by  the  appellants  in 
consequence  of  the  respondents'  appearance  in  this  Court, 
because,  whether  the  respondents  appeared  or  not,  the 
appellants  must  have  appeared  and  asked  for  judgment.] 

Pollock,  C.  B. — It  is  an  inflexible  rule  of  the  Courts 
in  Westminster  Hall,  that  if  a  new  trial  is  granted  on  the 
ground  of  misdirection  no  costs  are  given,  because  there  is 
no  fault  in  the  parties,  but  the  miscarriage  takes  place  in 

(a)  4  E.  &  B.  660. 


Gee 
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1860.        consequence  of  the  error  of  the  judge  on  a  point  of  law. 
We  think  that  precisely  the  same  rule  ought  to  apply  in  the 
0.  case  of  appeals  from  County  Courts,  and  that  we  should 

▲nd         assimilate  the  practice  to  that  which  prevails  with  respect 
Yorkshire 

Railway  Co.    to  the  proceedings  of  higher  tribunals.     There  will,  there- 
fore, be  no  costs. 

Bramwell,  B. — I  think  that  when  the  act  of  one  party 
has  occasioned  costs  to  the  other,  that  other  ought  to  get 
costs  from  him.  Is  that  the  case  here  ?  I  think  not ;  and 
therefore  I  agree  that  there  must  be  no  costs. 


<M".  14*  Ellis,  Appellant,  Kelly,  Respondent. 

K.,  who  J[  HIS  was  a  case  stated  by  two  justices  under  the  20  &  21 

was  legally  y  J 

qualified  as  a    Vict,  c.  43.    The  information  charged  that  the  defendant 

surgeon  and 

apothecary,  H.  Kelly  did  on  the  2nd  of  November  wilfully  and  falsely 
as Buchunder  pretend  to  be,  and  did  take  and  use  the  name  or  title  of,  a 
Act,"  21  &22  doctor  of  medicine,  thereby  implying  that  he  was  so  regis- 

Efo£32SI£ tcred  under  the  21  &  22  Vict  c- 90- 

°f  ^ff1^  ^ke  defendant  having  appeared  on  a  summons  to  answer 

SMsessedofa    the  information,  it  was  proved  that  the  defendant  had  for 
erman  medi- 
cal diploma,      years  past,  and  on  the  day  named  in  the  information,  a  brass 

himself  Dr.  K.  plate  affixed  to  the  outer  gate  of  his  residence,  on  which 

to  use  that       was  the  name  "Dr.  Kelly/    The  informant  put  in  a  pub- 

^i^on        lished  copy  of  "  The   Medical   Register,"  in  which   the 

^f^^jf10  defendant's  name  appeared  as  "  Kelly  Hubert,  Pinner,  Mid- 

wdortor^  dIesex»  Mem'  R°yal  College  of  Surgeons,  England,  1856. 
medicine.—       Lie.  Soc.  Apoth.  Lond.  1856,"  and  further  proved  that  the 

Held,  no  evi-  r 

dence  that  he  had  wilfully  and  falseljr  pretended  to  be,  or  taken  or  used  the  name  and  title  of 
a  doctor  of  medicine  so  as  to  render  him  liable  to  a  penalty  under  the  40th  section  of  that  Act 
On  an  appeal,  under  the  20  &  21  Vict.  c.  43,  against  the  decision  of  justices  dismissing  the 
complaint,  the  appellant  begins. 
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defendant  had  called  himself  "Dr.  Kelly."    There  is  no        I860. 
other  Dr.  Kelly  at  Pinner.  K~Tr^~' 

J  Ellis 

For  the  defence,  a  document  purporting  to  be  a  diploma  »• 

&ELLY. 

of  the  University  of  Erlangen,  in  Bavaria,  was  put  in.  A  wit- 
ness named  Strauss  proved  that  he  was  acquainted  with  dip- 
lomas of  that  University:  that  one  of  the  seals  attached  to 
that  produced  was  that  of  the  Great  University,  and  the 
other  the  seal  of  the  Medical  Faculty:  that  the  diploma 
permitted  the  person  therein  named  to  practice  medicine 
throughout  Germany.  He  believed  the  signature  of  Pro- 
fessor Rosshuit  attached  to  the  diploma  to  be  genuine,  as 
he  had  received  a  letter  from  Professor  Rosshuit,  though 
he  had  never  seen  him  write.  Adolph  Reinecker  proved 
the  seals  of  the  University,  and  said  that  no  one  who  was 
residing  in  England  could  obtain  a  medical  diploma  from  a 
German  University  without  examination. 

The  complainant  contended  that  it  was  not  legally  proved 
that  the  diploma  put  in  by  the  defendant  was  authentic  and 
genuine,  nor  that  the  person  named  in  it  was  the  defendant : 
that  even  if  these  facts  had  been  proved,  the  defendant,  not 
being  registered  as  qualified  by  that  diploma  to  practice  as 
a  doctor  of  medicine,  committed  the  offence  charged  by 
having  the  title  "Doctor'9  on  the  brass  plate  in  front  of  his 
house :  that  the  possession  of  the  foreign  diploma  did  not 
entitle  the  defendant  to  use  the  title  of  "  Doctor  of  Medi- 
cine,9' without  being  liable  to  a  penalty. 

The  justices  dismissed  the  information  for  the  following 
reasons: — 

"  That  it  was  proved  that  the  defendant  had  practised  in 
Finncr  as  a  medical  man,  assuming  the  title  of  doctor  of 
medicine ;  and  that  he  was  not  registered  in  the  Medical 
Register  as  a  doctor  of  medicine.  That  the  document 
purporting  to  be  a  diploma  of  the  University  of  Erlangen 
was  not  proved.     That  the  possession  of  that  document  so 


224  EXCHEQUER  REP0RT8. 

I860.        fer  justified  the  defendant  in  assuming  the  title  of  doctor  of 
V"TV^/      medicine  that  he  could  not  be  said  to  have  assumed  such 

Ellis 

»•  title  wilfully  and  falsely  within  the  meaning  of  the  Act." 

&ELLY. 

The  opinion  of  the  Court  is  requested : — First,  whether 
the  21  &  22  Vict  c.  90  prohibits  the  taking  and  using  of  the 
title  of  doctor  of  medicine  by  any  medical  man  in  England, 
unless  the  said  title  be  duly  registered  according  to  the 
provisions  of  the  Act 

Secondly,  whether,  if  the  Act  does  prohibit  the  assuming 
of  such  title,  the  defendant,  under  the  circumstances,  can  be 
held  to  have  so  done  wilfully  and  falsely  within  the  meaning 
of  the  40th  section. 

If  the  Court  shall  be  of  opinion  in  the  negative,  the 
judgment  will  be  confirmed,  &c. 

Codd,  for  the  appellant,  claimed  a  right  to  begin* — He 
referred  to  Jones,  app.,  Taylor,  reap.  (a). 


B.  C.  Robinson. — The  practice  is  for  the  respondent  to 
i :    The  Liverpool  Library  v.    The  Mayor,   %c9  of 
Liverpool  {by 

Bramwell,  B. — On  an  appeal  against  a  conviction  the 
respondent  begins,  because  the  onus  lies  on  the  party  seek* 
ing  to  sustain  the  conviction ;  but  this  reason  does  not  apply 
where  the  magistrates  have  dismissed  the  complaint  In 
such  a  case  the  party  who  appears  in  support  of  the  com- 
plaint must  begin, 

Codd,  in  support  of  the  appeal — The  preamble  of  "The 
Medical  Act,"  2 1  &  22  Vict.  c.  90,  recites, "  that  it  is  expedient 
that  persons  requiring  medical  aid  should  be  enabled  to  dis- 
tinguish qualified  from  unqualified  practitioners."    The  de- 
(a)  ]£.&£.  20.  (b)  5  H.  &  N.  526. 
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fendant's  name  did  not  appear  as  a  doctor  of  medicine  in  1860. 
u  The  Medical  Register."  The  absence  of  his  name  from 
the  copy  produced  is,  by  the  27th  section  of  the  Act,  evi- 
dence that  he  was  not  registered  under  that  Act.  The 
justices  found  that  the  document'put  forward  as  a  diploma 
was  not  proved;  therefore  they  should  have  determined 
that  the  defendant  was  wilfully  and  falsely  pretending  to  be, 
and  using  the  title  of  a  doctor  of  medicine,  and  consequently 
liable  to  the  penalty  imposed  by  the  40th  section  of  the  Act. 
[Wilde,  B. — The  magistrates  seem  to  have  considered  that 
the  defendant  having  in  his  possession  a  document,  purport- 
ing to  be  a  diploma  from  a  German  University  constituting 
him  a  doctor  of  medicine,  could  not  be  said  to  have  used 
the  title  wilfully  and  falsely.  Bramwell,  B. — How  can  it  be 
said  that  the  diploma  was  not  proved  ?  Two  witnesses  proved 
the  seal  of  the  University.]  Even  if  the  defendant  were 
duly  qualified,  it  is  submitted  that  he  is  liable  to  a  penalty 
if  not  registered.  [Pollock,  C.  B. — He  is  registered  as  a  sur- 
geon and  apothecary.  If  qualified  and  duly  registered,  may 
he  not  call  himself  what  he  pleases  ?  Suppose  he  had  been 
a  doctor  of  laws  and  known  as  such,  as  Dr.  Johnson  was, 
would  he  have  been  liable  to  a  penalty  for  using  his  original 
title  ?  It  is  not  stated  that  he  practised  as  doctor  of  medi- 
cine.]— Pedgrift,  app.,  Chevalliert  resp.  (a),  and  Rex  v.  Bar- 
nard(b)  were  referred  to. 

Robinson  appeared  for  the  respondent,  but  was  not  called 
upon  to  argue. 

Pollock,  C.  B. — The  Act  was  probably  intended  to  pre- 
vent any  person  from  practising  without  being  registered. 
The  respondent  is  registered  in  respect  of  two  qualifications, 
either  of  which  gives  him  a  .right  to  practise.  He  is  charged 
(a)  8  C.  B.,  N.  S.  246.  (6)  7  C.  &  P.  784. 

VOL.  VI.— N.  8.  U  EXCH. 
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1860.       with  falsely  pretending  to  be  a  doctor  of  medicine ;  and 

^J^      he  had  been  in  the  habit  of  calling  himself  "  Dr.  Kelly"  for 

*•  many  years  previous  to  the  passing  of  the  Act.    The  ques- 

ft BLLY. 

tion  is,  whether  he  wilfully  and  falsely  pretended  to  be  so. 
I  think  there  is  no  evidence  of  that 

Bramwell,  B. — I  do  not  think  it  has  been  shewn  that 
any  offence  has  been  committed,  whether  the  diploma  is 
taken  to  be  proved  or  not  The  32nd  section  contains  a 
prohibition  against  persons  not  registered  recovering  their 
charges.  The  40th  section  is  intended  to  guard  the  public 
against  being  imposed  upon  by  a  person  pretending  to 
have  a  qualification  when  in  fact  he  has  none.  It  ap- 
plies to  the  case  of  a  person  using  a  title  falsely  imply- 
ing that  he  is  registered  or  has  a  title  to  be  registered. 
The  object  is  to  prevent  people  from  assuming  titles  in 
respect  of  a  qualification  when  they  have  none.  It  is 
contended  that  any  person  who  wilfully  and  falsely 
calls  himself  a  doctor  of  medicine,  when  not  registered 
as  such,  is  liable  to  the  penalty  though  a  member  of 
the  College  of  Surgeons  and  registered  as  such.  But 
assuming  that  contention  to  be  well  founded,  he  is  not 
liable,  unless  he  does  it  wilfully  and  falsely.  If  the  inten- 
tion of  the  legislature  had  been  to  punish  a  person  for 
incorrectly  describing  himself,  the  language  would  have 
been  different.  As  it  is,  it  points  to  wilful  falsity.  Then, 
did  the  respondent  wilfully  and  falsely,  in  other  words 
criminally,  pretend  to  be,  or  use  the  title  of  a  physician  ? 
There  is  nothing  more  than  this,  that  having  a  foreign 
diploma  he  chose  to  put  the  word  "  Dr."  before  his  name.  I 
think  that  the. magistrates  took  the  right  view  of  the  case. 
They  seem  to  have  held  that  the  respondent  might  well 
call  himself  "  Dr.  Kelly,"  on  the  supposition  that  he  had  a 
right  to  do  so.     I  do  not  say  that  if  be  continues  to  use 
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that  description  after  what  has  taken  place  he  may  not  be 
responsible. 

Channell,  B. — On  one  of  the  two  points  that  have  been 
aigued,  I  am  of  opinion  that  the  appellant  must  fail.  I 
think  that  the  respondent  has  not  wilfully  and  falsely  used 
the  title  of  "Dr."    As  to  the  other  point  I  give  no  opinion. 

Wilde,  B. — The  only  question  is,  what  is  the  meaning 
of  the  words  "wilfully  and  falsely"  in  the  40th  section.  I 
think  that  section  refers  to  a  case  where  a  man  wilfully 
pretends  to  be  a  doctor  of  medicine  when  he  is  not.  The 
defendant  had  a  German  diploma,  which  he  might  reason- 
ably believe  entitled  him  to  describe  himself  as  be  did.  In 
a  similar  case,  Ladd  v.  Gould  (a),  the  Court  of  Queen's 
Bench  held  that  it  was  a  question  of  fact  for  the  magis- 
trates whether  the  party  used  the  particular  description, 
knowing  he  was  not  entitled  to  it  and  with  intent  to  de- 
ceive the  public. 

Appeal  dismissed. 

(a)  Q.  B.  Hil.  T.  1860. 


Ellis 

v. 
KXLLT. 


Wright  v.  Hale.  Nov.  23. 

1  HIS  was  an  action  of  trespass,  with  a  count  in  trover  The  23  &  24 
for  converting  the  plaintiffs  goods.  8.  34,  which 

The  writ  issued  on  the  15th  of  February,  I860.     The  ^Z*" 
cause  was  tried  before  Bramwell,  B.,  on  the  7th  of  Novem-  ^^j^y 
ber  in  this  Term,  and  after  the  passing  and  coming  into  alleged  wrong 

J  *  °  recovers  by 

operation  of  the  23  &  24  Vict.  c.  126  ;  when  a  verdict  was  the  verdict  of 

r  ajuryless 

than  5£,  he 
shall  not  be  entitled  to  any  costs,  if  the  Judge  certifies  to  deprive  him  of  them,  enables 
a  Judge  to  certify  in  an  action  commenced  before  the  passing  of  that  Act. 

u  2 
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found  for  the  plaintiff,  with  405.  damages.  The  learned  Judge 
immediately  afterwards  certified  on  the  back  of  the  record' 
that  the  action  was  not  really  brought  to  try  a  right  beyond 
the  mere  right  to  recover  damages,  that  the  trespass  or 
grievance,  in  respect  of  which  the  action  was  brought,  was 
not  wilful  and  malicious,  and  that  the  action  was  not  fit  to 
be  brought. 

A  rule  nisi  to  set  aside  the  certificate  having  been 
obtained, 

Hawkins  and  Cave  now  shewed  cause. — The  23  &  24 
Vict.  c.  126,  8.  34,  enacts,  that  "when  the  plaintiff  in  any 
action  for  an  alleged  wrong  in  any  of  the  superior  Courts 
recovers  by  the  verdict  of  a  jury  less  than  five  pounds,  he 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant 
any  costs  in  respect  of  such  verdict,"  if  the  Judge  certifies. 
The  question  is,  whether  this  section  applies  to  actions 
pending  at  the  time  of  the  passing  of  the  Act.  There  is  a 
distinction  between  statutes  which  interfere  with  vested 
rights  and  those  which  merely  affect  procedure.  The  only 
vested  right  which  the  plaintiff  had  in  the  present  case  was 
to  bring  his  action.  Moon  v.  Durden  (a)  may  be  relied  on 
by  the  other  side,  but  that  decision  proceeded  on  the  ground 
that  the  plaintiff  had  a  vested  right  of  action  to  recover 
money  due  in  pursuance  of  the  terms  of  the  wager.  The 
same  principle  was  applied  in  Hitchcock  v.  Way  {b),  which 
was  an  action  by  the  bona  fide  holder  against  the  acceptor 
of  a  bill  of  exchange  given  for  a  gaming  consideration, 
in  which  issue  was  joined  before  the  passing  of  the  5  &  6 
Wm.  4,  c.  41,  but  the  trial  took  place  after.  In  Towler  v. 
Chatterton  (c),  it  was  held  that  the  9  Geo.  4,  c.  14,  which 
directs  what  evidence  shall  be  required  for  proof  of  a  promise 

(a)  2  Exch.  22.  (b)  6  A.  &  £.  943. 

(c)  6  Bing.  258. 
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to  pay  a  debt  barred  by  the  Statute  of  Limitations,  applied 
to  the  case  of  a  promise  made  before  the  passing  of  that  Act 
In  Freeman  v.  Mayes  (a),  the  Court  of  Queen's  Bench  held 
that  the  3  &  4  Win.  4,  c.  42,  s.  31,  made  executors  liable 
to  costs  in  suits  pending  at  the  time  of  the  passing  the  Act ; 
and  that  decision  was  acted  upon  in  Pickup  v.  Wharton  (b) 
and  Grant  v.  Kemp  (c).  Charrington  v.  Meatheringham  (</) 
is  an  authority  that  a  claim  to  treble  costs  under  a  sta- 
tute existing  at  the  commencement  of  a  suit  is  not  a 
vested  right ;  and  Cox  v.  Thomason  (e)  decided  that  a  rule 
of  Court  introducing  a  new  rule  as  to  the  taxation  of  costs 
applied  to  all  taxations  after  the  passing  of  the  Act.  It  is 
a  fallacy  to  say  that,  in  giving  effect  to  the  certificate,  the 
Court  are  giving  to  the  statute  a  retrospective  operation.  If 
the  learned  Judge  had  no  power  to  give  the  certificate,  it  is 
null  and  void  and  need  not  be  set  aside. 

M.  Chambers  and  Beasley,  in  support  of  the  rule. — It  is 
a  well  known  general  principle  that  statutes  shall  not  be 
held  to  operate  retrospectively,  unless  they  contain  express 
words  to  that  effect.  They  must  be  construed  prospec- 
tively, unless  the  intention  of  the  legislature  to  the  contrary 
is  unequivocally  expressed.  The  rule  is  so  stated  by  Wilde, 
C.  J.,  in  Marsh  v.  Higgins  (/).  "  It  is  a  rule  and  law  of  parlia- 
ment  that  Nova  constitutio  futuris  for  mam  imponere  debet  non 
prateritu? :  2  Inst.  292,  Bac.  Abr.  Statute  (C).  In  Williams 
v.  Smith  (g)  and  Jackson  v.  Woolley  (h)  it  was  held  that  the 
Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict 
c.  97)  could  not  be  treated  as  having  a  retrospective  opera- 
tion. So  it  has  been  held  that  the  32nd  section  of  the  Com- 

(a)  1  A.  &  E.  338.  (<?)  2  C.  &  J.  498. 

(b)  2C.&M.  401.406.  (/)   9  C.  B.  551.567.568. 

(c)  2C.&M.  636.  (g)  4  H.  &  N.  559. 

(d)  2M.  &W.  228.  (h)   8  E.  &  B.  778.  784. 
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mon  Law  Procedure  Act,  1854,  which  enacts  that  error  may 
be  brought  on  a  special  case,  does  not  apply  to  judgments 
upon  special  cases  stated  before  the  passing  of  that  Act : 
Hughes  v.  Ltanley  (a).  This  is  an  instance  of  the  applica- 
tion of  the  rule  to  an  Act  regulating  procedure.  [Channel!, 
B. — Since  the  passing  of  that  Act,  error  cannot  be  brought 
on  a  special  case  if  it  be  agreed  by  the  parties  that  there 
shall  be  no  appeal.  A  case  stated  before  the  passing  of  the 
Common  Law  Procedure  Act,  1854,  may  be  supposed  to 
have  been  stated  subject  to  that  condition.]  In  Vansittart 
v.  Taylor  (b)  the  Court  of  Exchequer  Chamber  held  that 
the  rule  applied  to  the  34th  section  of  the  same  Act,  and 
therefore  that  no  appeal  was  given  in  the  case  of  a  rule  to 
enter  a  verdict,  granted  after  the  Act  came  into  operation, 
on  a  point  reserved  at  the  trial  before  the  Act  received  the 
Royal  assent.  [WUde,  B. — The  leave  to  move  is  by  con- 
sent, and  it  would  have  been  unjust  to  treat  the  Act  as 
altering  the  terms  of  the  consent.] 

Pollock,  C.  B. — I  do  not  think  that  our  decision  will 
interfere  with  the  great  constitutional  principle  to  which  the 
plaintiff's  counsel  have  referred.  There  is  a  considerable 
difference  between  new  enactments  which  affect  vested  rights 
and  those  which  merely  affect  the  procedure  in  Courts  of 
justice,  such  as  those  relating  to  the  service  of  proceedings, 
or  what  evidence  must  be  produced  to  prove  particular 
facts.  If  an  act  of  parliament  were  to  provide  that  in 
matters  of  mere  opinion  no  more  than  three  witnesses  shall 
be  called,  after  that  no  person  would  be  entitled  to  call 
more  than  three  witnesses  on  such  points  in  any  pending 
suit,  because  it  would  be  a  mere  regulation  of  practice. 
Rules  as  to  the  costs  to  be  awarded  in  an  action  are  of  that 
description,  and  are  not  matters  in  which  there  can  be 
(a)  4  £.  &  B.  368.  (6)  4  E.  &  B.  910. 
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vested  rights.  When  an  Act  alters  the  proceedings  which 
are  to  prevail  in  the  administration  of  justice,  and  there  is 
no  provision  that  it  shall  not  apply  to  suits  then  pending,  ». 

I  think  it  does  apply  to  such  actions.  Here  the  plaintiff 
had  an  opportunity  of  discontinuing  the  suit.  The  Act 
passed  on  the  28th  of  August,  and  contains  a  provision 
that  it  should  come  into  operation  on  the  10th  of  October. 
The  34th  section  enacts  that  where  the  plaintiff  in  any 
action  for  an  alleged  wrong  in  any  of  the  Superior  Courts 
recovers  by  the  verdict  of  a  jury  less  than  5/.,  he  shall  not 
be  entitled  to  recover  any  costs  if  the  Judge  certifies  to 
deprive  him  of  costs.  That  is  an  act  to  be  done  at  the 
trial,  which  was  after  the  passing  of  the  Act.  I  think,  then, 
that  we  are  not  giving  to  the  Act  any  retrospective  opera- 
tion, and  the  wrong  supposed  to  be  done  by  an  ex  post 
facto  law  does  not  arise.  The  rule  must  be  discharged.  It 
is  satisfactory  to  think  that,  if  we  are  wrong,  our  judgment 
can  be  reviewed,  whereas  if  we  had  been  of  a  different 
opinion  there  would  have  been  no  means  of  appealing 
against  our  decision. 

Bbamwell,  B. — I  think  that  the  certificate  was  properly 
given.  I  am  struck  by  what  has  fallen  from  the  Lord  Chief 
Baron,  that  if  the  certificate  be  set  aside  the  defendant 
would  have  no  means  of  appealing  from  our  decision,  while, 
if  the  plaintiff  is  entitled  to  his  costs  notwithstanding  the 
certificate,  the  judgment  would  be  erroneous  and  he  might 
still  get  them.  I  think  that  this  reason  alone  ought  to 
induce  us  to  refuse  to  set  aside  the  certificate  if  there 
were  any  doubt  about  its  validity. 

Channell,  B. — I  agree  that  the  rule  should  be  dis- 
charged. In  dealing  with  acts  of  parliament  which  have 
the  effect  of  taking  away  rights  of  action,  we  ought  not  to 
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I860.  construe  them  as  having  a  retrospective  operation,  unless  it 
appears  clearly  that  such  was  the  intention  of  the  legisla- 
ture ;  but  the  case  is  different  where  the  Act  merely  regu- 
lates practice  and  procedure.  If  there  had  been  no  case 
which  affected  the  present  question,  the  inference  from  the 
language  of  the  Act  would  have  been  clear :  it  points  to  an 
act  to  be  done  at  the  trial.  I  think,  however,  that  the  case 
is  virtually  concluded  by  the  cases  I  refer  to :  Freeman  v. 
Mayes  (a),  where  Littledale,  J.,  at  first  doubted,  but  the 
decision  was  afterwards  followed  by  all  the  Courts,  tfnd 
Tawler  v.  Chatterton  (b\  where  Lord  TenterderCs  Act,  as  to 
the  evidence  of  a  promise  to  bar  the  Statute  of  Limitations, 
was  held  to  apply  to  all  trials  after  the  passing  of  the  Act. 
These  cases  appear  to  me  to  be  conclusive,  but  if  there  is 
any  doubt  I  agree  that  the  rule  ought  not  to  be  made 
absolute. 

Wilde,  B. — I  am  prepared  to  decide  this  case  upon 
principle.  The  rule  applicable  to  cases  of  this  sort  is  that, 
when  a  new  enactment  deals  with  rights  of  action,  unless  it 
is  so  expressed  in  the  Act  an  existing  right  of  action  is  not 
taken  away.  But  where  the  enactment  deals  with  proce- 
dure only,  unless  the  contrary  is  expressed,  the  enactment 
applies  to  all  actions,  whether  commenced  before  or  after 
the  passing  of  the  Act  That  this  is  the  true  principle 
sufficiently  appears  from  the  cases  that  have  been  referred 
to  on  both  sides.  The  cases  cited  by  Mr.  Chambers  are 
cases  relating  to  rights,  which  were  not  affected ;  those  re- 
ferred to  by  Mr.  Hawkins  were  cases  relating  to  procedure. 
Enactments  as  to  costs  have  been  held  by  all  the  Courts  to 
apply  to  actions  commenced  before  the  passing  of  the  Acts 
in  which  they  are  contained.  In  Cox  v.  Thomason  (o)  it  was 
held  that  a  rule  of  Court  relating  to  the  taxation  of  costs, 

(a)  1  A.  &  E.  338.  (b)  6  Bing.  258. 

(0  2  C.  &  J.  498. 
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which  was  general  in  its  terms,  applied  to  all  taxations  after 
the  period  when  it  came  into  operation,  whether  the  action 
was  commenced  before  or  not.  Mr.  Chambers  says  that 
the  enactment  now  in  question  takes  away  a  right  from  the 
plaintiff.  I  do  not  agree  with  him.  The  right  of  the  suitor 
is  to  bring  an  action  and  have  it  conducted  according  to 
the  practice  of  the  Court.  Pending  the  action  the  proce- 
dure may  be  varied,  but  his  right  is  to  have  his  action 
conducted  according  to  the  existing  course  of  procedure, 
whatever  that  may  be. 

Rule  discharged. 


Robert  Graves  Ibbett  v.  De  La  Salle.  Aw.  26. 


T 


HIS  was  an  action  in  the  Mayor's  Court. — Declaration :  A  landlord 

signed  a  war- 
that  whereas,  heretofore,  to  wit,  on  &c,  at  the  parish  &a,  rant  of  dis- 

and  within  the  jurisdiction  of  this  Court,  in  consideration  following 

that  the  plaintiff,  at  the  request  of  the  defendant,  would  by  hereby  autho- 

himself  or  his  agent  seize  and  distrain  the  goods  then  on  ™ £?' ^ntt 

the  premises  of  one  Galvin,  situate  &c,  for  the  sum  of  9/.,  f8  m7  *&**> 

r  '  J  to  seize  and 

being  the  arrears  of  rent  alleged  by  the  defendant  to  be  due  distrain  the 

Y  7  goods  on  the 

to  him  for  the  same  at  Christmas  Day  then  last,  the  de-  premises,  now 

in  the  posses- 

fendant  then  and  there,  within  the  jurisdiction,  promised  sion  of  M.  a, 
the  plaintiff  to  indemnify  him  against  all  costs  and  charges  the  amount 
in  respect  of  any  law  expenses,  action  or  actions,  that  might  me^and  for 
arise  or  be  brought  against  the  plaintiff  or  his  agent,  by  rea-  ^^8^u°^g 
son  or  in  consequence  of  the  said  distress;  and  against  all  your  sufficient 

warrant) 
authority  and 
indemnification  against  all  costs  and  charges  in  respect  to  any  law  expenses,  action  or  actions 
that  may  arise,  as  well  as  any  other  and  all  charges  or  expenses  which  you  or  your  agent 
may  be  at  or  brought  against  you  or  your  agent  on  this  account."  W.  H.,  the  servant  of 
R.  L,  having  distrained,  an  action  of  trover  was  brought  against  him  by  the  tenant  for  the 
conversion  of  certain  goods,  some  of  which  were  alleged  not  to  have  been  in  the  inventory,  in 
which  action  the  plaintiff  was  nonsuited. — Held,  that,  assuming  that  W.  H.  had  done  nothing 
wrong,  the  indemnity  extended  to  the  costs  of  defending  the  action  brought  against  him. 
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other  changes  and  expenses,  action  or  actions,  that  might 
arise  or  be  brought  against  the  plaintiff  or  his  agent,  by 
»•  reason  or  in  consequence  of  the  said  distress;  and  against 

all  other  charges  and  expenses  which  the  plaintiff  or  his 
agent  might  be  at  on  the  said  account — Averment:  that 
the  plaintiff  did,  by  W.  H.  Ibbett,  his  agent,  seize  and  dis- 
train, &c;  that  in  consequence  of  the  distress  an  action 
was  then  and  there,  and  within  the  jurisdiction,  brought  by 
Galvin  against  W.  H.  Ibbett,  as  and  being  the  agent  of  the 
plaintiff;  and  the  plaintiff  thereby,  then  and  there  and 
within  the  jurisdiction,  incurred  and  became  liable  to  pay 
certain  costs,  to  wit  100£,  and  was  and  is  damnified  to  the 
amount  thereof;  whereof  the  defendant,  then  and  there  and 
within  the  jurisdiction,  had  notice ;  yet  the  defendant  did 
not  nor  would  indemnify  the  plaintiff  against  the  said  costs, 
charges  and  law  expenses,  and  neglected  and  refused  so  to 
do,  &c. 

Plea. — Non  assumpsit 

At  the  trial,  it  appeared  that  the  defendant  being  the 
owner  of  a  house,  No.  33,  Jewin  Street,  gave  to  the  plaintiff 
a  warrant  to  distrain,  which  was  as  follows : — 

"  Warrant  to  Distrain. 

"  Know  all  men  by  these  presents.  I  do  hereby  authorize 
R.  G.  Ibbett,  or  his  agent,  as  my  agent,  to  seize  and  dis- 
train the  goods  and  chattels  on  the  premises,  now  in  the 
possession  of  Mr.  Galvin,  situate  &c,  for  the  sum  9/.  5*., 
being  the  amount  of  rent  due  to  me  for  the  same  on  Christ- 
mas Day  last;  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant,  authority  and  indemnification  against  all 
costs  and  charges  in  respect  to  any  law  expenses,  action  or 
actions  that  may  arise,  as  well  as  any  other  and  all  charges 
or  expenses  which  you  or  your  agent  may  be  at,  or  brought 
against  you  or  your  agent  on  this  account ;  nor  do  I  hold 
you  responsible  for  any  goods  or  chattels  clandestinely 


De  La  Sallx. 


MICHAELMAS  TERM,    24    VICT.  335 

removed  from  the  said  premises;   and  I  hereby  agree  to       i860, 
allow  yon  five  per  cent  on  the  amount  levied  for.  *-~v~' 

Ibbitt 
"  As  witness  my  hand  this  5th  day  of  March,  1859.  ^   ^  »v 

«  J.  T.  De  La  Salle." 
The  distress  was  made  by  W.  II.  Ibbett,  the  son  of  the 
plaintiff,  and  the  goods  were  subsequently  appraised  and  sold. 
An  action  of  trover  was  commenced  by  Galvin  against  W.  H. 
Ibbett  for  the  alleged  conversion  of  certain  goods ;  and  it 
appeared  from  the  attorney's  letter  that  it  was  charged  against 
him  that  he  had  disposed  of  certain  goods  beyond  those  in  the 
inventory ;  that  he  had  not  sold  some  of  those  in  the  inven- 
tory, and  had  not  returned  to  Galvin  such  goods  as  remained 
unsold.  At  the  trial  of  that  action  Galvin  failed  to  make  out 
his  case  and  was  nonsuited.  The  bill  of  costs  for  defending 
this  action  amounted  to  9/.  16$.  Sd.  This  the  plaintiff  had 
paid,  but  he  had  not  received  the  amount  from  Galvin. 
Upon  these  facts  the  learned  Judge  who  tried  the  cause, 
being  of  opinion  that  the  indemnity  did  not  extend  to  these 
costs,  nonsuited  the  plaintiff,  giving  him  leave  to  move  to 
enter  a  verdict 

Joyce  having  obtained  a  rule  to  set  aside  the  nonsuit  and 
for  a  new  trial,  upon  the  ground  that  the  evidence  given 
and  facts  admitted  disclosed  a  good  cause  of  action, 

Philbrick  now  shewed  cause. — The  action  by  Galvin 
against  W.  H.  Ibbett  was  for  selling  goods  other  than  those 
comprised  in  the  inventory.  Now,  although  it  may  be  true 
that  the  defendant  is  bound  to  indemnify  the  plaintiff  against 
all  actions  brought  on  account  of  any  act  done  in  the  con- 
duct of  the  distress,  the  indemnity  does  not  apply  to  a 
case  where  the  action  is  brought  for  alleged  illegal  acts 
done  by  the  broker's  man  distinct  from  the  distress.  In 
Draper  v.  Thompson  (a),  which  was  an  action  on  a  similar 
indemnity,  Tindal,  C.  J.,  said : — "  It  never  could  be  intended 

(a)  4  C.  &  F.  84. 
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that  the  defendant  was  to  indemnify  the  plaintiff  against 

the  acts  of  bis  own  servants,  and  I  am  of  opinion  that  it 

»•  (the  indemnity)  only  applies  to  cases  where  a  distress  was 

Dm  La  Salu. 

illegal,  because  the  landlord  had  no  right  to  put  in  such 
distress."  The  case  resembles  in  principle  Dudley  v. 
Folliot  (a),  when  it  was  held  that  a  covenant  in  a  con- 
veyance of  lands  that  the  grantee  might  peaceably  enjoy 
without  interruption  of  the  grantor  and  his  heirs,  or  of 
any  other  person,  does  not  extend  to  the  acts  of  wrong 
doers,  but  only  of  persons  claiming  by  a  legal  title.  The 
indemnity  extends  to  all  acts  complained  of,  as  the  wrong- 
ful acts  of  the  landlord  alone  or  of  the  landlord  and  broker. 
It  could  not  be  contended  that  it  was  an  indemnity  to  the 
broker  against  an  unfounded  charge  of  assault  It  was  only 
intended  to  extend  to  those  acts  which  the  broker  was  bona 
fide  entitled  to  do  in  exercise  of  the  authority  to  distrain. 
[Pollock,  C.  B. — The  effect  of  the  indemnity  is,  « If  you 
take  my  place  in  doing  this  act  I  will  indemnify  you  against 
all  costs  you  may  incur,  provided  that  what  you  do  is  not 
illegal  on  your  part."  Here  the  broker  is  charged  with 
doing  something  which,  in  point  of  fact,  he  did  not  do. 
As  to  the  case  of  a  charge  of  assault,  that  is  simply  a  per- 
sonal charge  and  wholly  beside  the  distress,  and  therefore 
quite  different  from  a  charge  of  doing  something  wrong 
with  respect  to  the  distress.]  Secondly,  the  plaintiff  was 
not  bound  to  pay  the  costs  of  the  action  of  Galvin  v. 
W.  H.  Ibbett,  and  therefore  he  was  not  legally  damnified. 

Kenealy,  in  support  of  the  rule. —  Toplis  v.  Grane  (b) 
is  an  authority  that  when  an  act  has  been  done  by  the. 
plaintiff  under  the  express  directions  of  the  defendant, 
which  occasions  an  injury  to  the  rights  of  third  persons,  if 
snch  act  is  not  apparently  illegal  in  itself,  but  is  done 
honestly  and  bona  fide  in  compliance  with  the  defendant's 

(a)  8T.B. 584.  (b)  5  Bing. N. C.  636 ;  S. C.  7  Scott,  620. 
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directions,  lie  shall  be  bound  to  indemnify  the  plaintiff       I860, 
against  the  consequences  thereof.     The  plaintiff  was  there-      v^r^~' 
fore  bound  to  "indemnify  his  agent.  W.  H.  Ibbett     In  Top-  »• 

lis  t.  Grane  the  act  of  the  broker  was  a  wrongful  act.  Here 
the  plaintiff's  agent  did  no  wrong.  All  that  can  be  said  is 
that,  while  executing  the  warrant  of  distress  properly,  he 
was  charged  with  having  done  wrong. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  must 
be  a  new  trial ;  and  we  think  that  we  ought  not  to  send 
down  the  case  for  that  purpose  without  some  direction  as 
to  the  law  applicable  to  the  facts.  The  action  appears  to 
have  been  brought  against  the  broker  merely  because  he 
-was  the  instrument  by  means  of  which  the  landlord  made 
the  distress.  It  does  not  appear  that  he  had  done  anything 
-wrong.  The  landlord  intended  to  say,  "  I  appoint  you  as 
my  agent ;  if  you  are  put  to  any  costs  in  consequence  of 
acting  for  me,  I  agree  to  indemnify  you."  According  to 
all  that  we  know  of  it,  this  was  a  vexatious  and  groundless 
action  against  the  broker,  and  therefore  within  the  indem- 
nity. The  indemnity  does  not  extend  to  misconduct  on 
the  part  of  the  broker,  such  as  an  assault,  or  seizing  goods 
which  he  has  no  right  to  take,  but  merely  to  matters  pro- 
perly arising  out  of  the  distress. 

Bramwell,  B. — The  case  ought  to  go  down  to  a  new 
trial  if  we  see  that  the  Judge  was  wrong  in  nonsuiting  the 
plaintiff.  I  have  some  difficulty  in  construing  this  indem- 
nity. I  think  Mr.  PhilbriclCs  argument  is  intelligible  and 
clear;  and  I  am  by  no  means  sure  that  it  is  not  well 
founded.  It  may  be  that  the  defendant  says,  "  I  give  you 
authority  to  distrain ;  and,  so  far  as  that  authority  extends, 
I  agree  to  indemnify  you."  It  may  mean,  "  If  it  should 
turn  out  that  I  have  no  title  to  distrain,  I  indemnify  you." 
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If  the  broker  had  done  wrong,  we  should  probably  hold  him 
not  entitled  to  recover  upon  this  indemnity.     The  indem- 

Db  La  Sallb.  n^  maJ  exten<^  to  rightful  acts  done  by  the  broker  in  the 
course  of  his  duty,  but  for  which  he  may  be  subjected  to 
an  action  by  the  tenant  Again,  the  construction  may  be, 
"  I  will  not  be  responsible  for  what  is  charged  as  your  wrong- 
ful act;  but  I  indemnify  you  against  what  is  said  to  be 
my  wrongful  act."  The  words  are,  "And  for  so  doing,  this 
shall  be  your  sufficient  warrant,  authority  and  indemnifica- 
tion." The  authority  and  indemnification  are  thus  coupled 
together.  I  cannot  say  that  I  have  a  clear  opinion  upon 
the  construction  of  this  document* 

Chanxkll,  B. — I  think  that  there  ought  to  be  a  new 
trial.  The  nonsuit  proceeded  upon  the  ground  that  the 
claim  of  the  plaintiff  to  be  indemnified  was  not  made  out. 
I  agree  with  the  view  of  the  Court  of  Common  Pleas  in 
Toplis  v.  Grane  (<*).  A  broker  employed  to  make  a  dis- 
tress may  refuse  to  do  so  if  he  think  fit  He  may  say,  "  I 
know  that  the  tenant  is  so  obstinate  that  I  will  not  distrain 
unless  I  am  indemnified  against  the  consequences  of  all 
proceedings  that  may  be  taken  against  me."  Here  the 
distress  appears  to  have  been  regular ;  and,  that  being  so, 
the  broker  has  a  right  to  be  indemnified.  If  he  had  been 
guilty  of  any  misconduct,  he  could  not  have  maintained  an 
action  to  recover  damages  the  result  of  his  own  misconduct 
or  default 

Wilde,  B. — Having  read  the  indemnity,  I  think  it  was 
intended  to  apply  to  all  actions  to  udiich  the  broker  might 
be  subjected,  except  for  the  actual  misconduct  or  default 
of  himself  or  his  servants. 

Rule  absolute. 

(a)  5  Bing.  N.  C.  636. 
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Lavery  t;.  Turley.  Nov-  & 

Debt,  for  goods  sold  &c.  Jj "^ 

Plea  (inter  alia),  upon  equitable  grounds.— That  after  the  t^^n^fcfc 

accruing  of  the  causes  of  action  the  defendant  was  in  posses-  he  was  pos- 
sessed of  a 

sion  of  a  public  bouse  and  stock  in  trade,  and  thereupon  it  public  house, 

and  it  was 

was  agreed  that  in  consideration  that  the  defendant,  at  the  agreed  that,  in 
request  of  the  plaintiff,  would  quit  the  said  public  house  and  that \he  de- 
premises,  and  deliver  up  possession  of  the  same  and  the  Sve^posses- 
stock  in  trade  to  the  plaintiff,  the  plaintiff  would  pay  to  the  Jjj£jJ  <**• 
defendant  the  sum  of  100L  and  give  up  and  discharge  and  plaintiff  would 
exonerate  the  defendant  from  all  debts  and  claims  and  causes  fendant  100/., 

*  r  i  ,...111  and  discharge 

of  action  in  respect  of  the  causes  of  action  in  the  declara-  the  defendant 
tion  mentioned.      That  the  plaintiff  in  pursuance  of  the  that  the  plain- 
agreement  paid  the  100/.,  and  the  defendant  then  quitted  loo/^Lnd  the 
the  house  and  gave  up  possession  of  the  stock.  quit^the 
Issue  thereon.  house-   ^ 

^agreement  was 

At  the  trial  before  Wilde,  B.,  at  the  last  Summer  Assizes  not  in  writing. 

'    #  —Held,  that, 

at  Liverpool,  the  facts  stated  in  the  plea  were  proved  by  the  having  been 

evidence  of  the  witnesses  for  the  defence;  but  the  agreement  was  receivable 

did  not  appear  to  have  been  reduced  to  writing.     The  jury  prove  the  piea. 

found  a  verdict  for  the  defendant,  leave  being  reserved  to  that  the  • lea> 

the  plaintiff  to  move  to  enter  a  verdict  for  him  if  the  thoughpleaded 

*  as  an  equitable 

agreement  relied  upon  by  the  defendant  ought  to  have  been  defence,  was  a 

7°  r         J  °  good  plea  at 

in  writing.  common  law, 


5.  Temple  now  moved  to  enter  the  verdict  accordingly. 
— The  agreement  was  a  contract  for  an  interest  in  or  con- 
cerning land,  and  therefore  one  which  by  the  29  Car.  2,  c.  3, 
s.  4,  is  required  to  be  in  writing :    Smart  v.  Harding  (a). 

(a)  15  C.  B.  652. 


by  way  of 
accord  and 
satisfaction. 


d 
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1860.  Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 

Vv^"/      to  be  no  rule.     The  objection  is  that  the  agreement  is  one 
"•  which,  by  the  Statute  of  Frauds,  is  required  to  be  in  writing; 

and  that  would  be  so  if  it  were  sought  to  enforce  it  as  an 
agreement  But  it  is  pleaded  as  a  fact  that  the  defendant 
performed  the  agreement,  and  the  plaintiff  accepted  such 
performance  in  satisfaction.  The  objection  that  the  agree- 
ment was  not  in  writing  is  got  rid  of.  The  4th  section  of  the 
Statute  of  Frauds  does  not  exclude  unwritten  proof  in  the 
case  of  executed  contracts.  A  familiar  instance  is  that  of 
letting  land  for  a  period  longer  than  three  years,  where,  if 
the  premises  have  been  occupied,  evidence  may  be  given 
of  the  terms  of  the  holding. 

Bramwell,  B. — I  am  of  the  same  opinion.     I  think  the 
plea  is  a  good  plea  at  common  law. 

Channell,  B. — I  think  there  is  an  accord  and  satisfac- 
tion, and  the  defence  might  have  been  so  pleaded.     This 
.  case  is  distinguishable  from  Smart  v.  Harding  (a),  because 
in  that  case  there  was  no  right  of  action  unless  the  contract 
was  proved. 

Wilde,  B.  concurred. 

Rule  refused, 
(a)  15  C.  B.  652. 
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Bayley  v.  The  Wolverhampton  Waterworks  Company.       kov.  5. 
jJECLARATION.— That  the  defendants   [were   pos-  Bythe8&9 

Vict  c  cxxxv.. 

tessed  of  and]  wrongfully,  negligently  and  carelessly  kept  s.  63,  the 
and  maintained  a  water  plug  or  fire  plug  in  a  certain  high-  ton  Water- 
way unprotected,  and  without  any  cover  or  lid  or  stop  ^y>  at  t™e 
thereto  over  the  hollow  thereof,  and  in  an  insufficient  and  J^c^u- 
insecure  state,  so  as  to  be,  and  the  same  then  was,  danger-  sionAe™  ™dep 

'  °         an  Act  for 

ous  and  likely  to  cause  injury  to  horses  lawfully  passing  in  improving  the 

.  town,  were 

and  along  and  using  the  said  highway,  by  reason  whereof  required  to  fix 

a  horse  of  the  plaintiff,  which  he  was  lawfully  driving  along  plugs  in  the 

the  highway,  put  one  of  his  feet  therein,  and  the  foot  be-  pipeg  belong- 

came  fastened  therein,  and  the  horse  in  endeavouring  to  cw^y6  By 

release  itself  was  injured,  &c.  JJj^6* ^®ec" 

Pleas.— First:    Not  guilty.     Secondly.— That  the  de-  ^P™3^ 

fendants  were  not  possessed  of  the  plug  as  alleged. — Where-  cost  and 

/.  re©  charges  of  the 

upon  issues  were  joined.  said  Commis- 

At  the  trial,  before  Byles,  J.,  at  the  last  Staffordshire  Sum-  time  to  time, 

mer  Assizes  the  plaintiff  proved  that  in  February  1860,  as  2Jkeepin 

he  was  driving  a  horse  and  cart  through  Bilston  Street  in  ^^g^fire 

the   town  of  Wolverhampton,   his  horse   got   its   foot   in  PJ£|"   ^the 

a  plug  hole,  whereby  the  hoof  was  seriously  injured  and  "the  costs  of 

the  horse  was  rendered  useless.     It  was  further  proved  that  and  the  ex- 
pense of  fixing, 

the  cap  of  the  plug  had  been  broken  for  a  considerable  placing  and  * 
time.     The  plug  was  used  for  the  purpose  of  watering  the  the  same  in 
roads.     The  defendants  were  incorporated  in  1855,  and  in  J^Pdefi*yed 

by  the  Com- 


missioners." 


The  Company  having  put  down  plugs  in  the  streets  the  Commissioners  paid  for  them;  and 
by  the  54  Geo.  3,  c.  cvi.,  and  subsequent  Acts  the  plugs  became  the  property  of  the  Local 
Board  of  Health.  A  horse  was  injured  by  getting  its  foot  into  one  of  the  plugs,  the  cap  of 
which  was  broken. — Held,  that  the  Company  and  not  the  local  Board  was  liable  to  an  action 
for  the  neglect  to  repair. 

VOL.  VI. — N.  S.  X  EXGH. 
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I860.        IS56  had  purchased  the  works  and  plant  of  a  former  Com- 
y^Y^>      pany,  which  had  been  incorporated  in  1845.     The  plug  in 

DAT  .Lex 

»•  question  had  been  put  down  by  the  old  Company  in  1846. 

hampton      At  that  time  an  Act  (54  Geo.  3,  c  cvi.)  "for  improving  the 
w'aterworxs 
Compart,     town  of  Wolverhampton,  in  the  county  of  Stafford,  and  for 

removing  and  regulating  the  markets  in  the  said  town,"  was 
in  force,  by  which  certain  Commissioners  were  appointed  for 
the  purpose  of  putting  the  Act  into  execution ;  and  by  the 
14th  section  it  was  enacted,  that  "  the  property  of  and  in 
the  several  streets,  &c,  within  the  said  town  of  Wolver- 
hampton, &c,  and  all  materials,  implements  and  other 
things  thereto  belonging,  or  which  shall  be  purchased  or 
provided  by  virtue  or  for  the  purposes  of  this  Act,  shall 
belong  to  and  be  the  property  of  and  are  hereby  vested 
in  the  said  Commissioners."  By  "The  Wolverhampton 
Waterworks  Act,  1845"  (8  &  9  Vict.  c.  cxxxv.),  the  Wolver- 
hampton Waterworks  Company  was  incorporated,  and  by 
the  53rd  section  it  was  enacted,  "  That  the  Company,  at  the 
request  of  the  Commissioners  acting  under  the  54  Geo.  3, 
c.  cvi.,  shall  and  they  are  hereby  required  to  fix  proper 
fire  plugs  into  the  main  and  other  pipes  belonging  to  the 
Company,  &c,  at  such  places  as  may  be  considered  most 
proper  and  necessary  for  the  supply  of  water  in  extinguish- 
ing fire."  By  the  54th  section,  "  the  Company  shall  at 
the  cost  and  charges  of  the  said  Commissioners,  &c,  from 
time  to  time  repair,  renew,  and  keep  in  proper  order  every 
such  fire  plug;  and  as  soon  as  any  such  fire  plug  shall  have 
been  completed,  the  said  Company  shall  deposit  a  key 
thereof  at  each  place  within  the  limits  of  this  Act,  where 
any  public  fire  engine  shall  be  kept,**  &c.  By  the  55th 
section,  "the  cost  of  such  fire  plugs  and  the  expense  of 
fixing,  placing,  and  maintaining  the  same  in  repair,  and  of 
providing  such  keys  as  aforesaid,  &c,  shall  be  defrayed  by 
the  Commissioners." 
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The  Commissioners  paid  to  the  Company  71.  each  for  the        I860. 
pipes  and  plugs  put  down.     In  1847,  the  town  of  Wolver- 


Baylet 


bampton  obtained  a  charter  of  incorporation,  which  was  v- 

confirmed  by  the  11  &  12  Vict.  c.  93,  and  the  whole  of      hampton 
the  powers  vested  in  the  town   Commissioners  by  their      Compart. 
special  Act  were  transferred  to  the  corporation.     By  the 
13  &  14  Vict.  c.  90,  a  provisional  order  for  the  application 
of  "The  Public  Health  Act,  1848"  (11  &  12  Vict.  c.  63), 
was  confirmed,  and  by  the  provisional  order  so  confirmed  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Wolver- 
hampton, by  the  council  of  the  said  borough,  were  consti- 
tuted the  local  Board  of  Health  for  the  borough  (a).     By  the 
68th  section  of  "The  Public  Health  Act,  1848,"  the  streets 
f  and  the  pavements,  stones  and  other  materials  thereof,  and 
all  buildings,  implements  and  other  things  provided  for  the 
purposes  thereof  by  any  surveyor  of  highways,  or  by  any 
person  serving  the  office  of  surveyor  of  highways,  shall  vest 
in  and  be  under  the  management  and  control  of  the  local 
Board  of  Health."  By  "  The  Wolverhampton  Improvement 
Act,  1853"  (16  Vict.  c.  xxviii.),  the  54  Geo.  3,  c  cvi.,  was 
repealed ;  and  by  section  10  it  was  enacted,  "  that  notwith- 
standing the  repeal  of  that  Act,  the  corporation  and  local 
Board  respectively  shall  by  virtue  of  this  Act  be  and  remain 
seised  and  possessed  of  and  entitled  to  all  the  buildings,  &c, 
property,  effects,  &c,  to  which  the  corporation  or  the  local 
Board  are  respectively  by  virtue  of  that  Act,  and  for  any 
of  the  purposes  of  that  Act,"  entitled.    By  the  18  &  19  Vict, 
c.  cli.,  which  embodies  in  it  the  Waterworks  Clauses  Act, 
(10  &  11  Vict  c.  17),  in  1855,  the  defendants  were  incor- 
porated.    In  1856,  under  the  19  &  20  Vict,  c  Ivii.,  they 
obtained  a  transfer  of  the  old  Wolverhampton  Waterworks, 
and  took  possession  thereof.  The  16th  section  of  the  last  men- 

(a)  The  copy  of  this  order  is  given  at  length  in  Schedule  (T.) 
of  the  16  Vict.  c.  xxviii. 

x  2 
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1860.        tioned  Act  enacts  that  "  the  new  Company  shall  be  subject 

^'     '      to  and  perform  all  duties,  obligations,  and  liabilities  to  which 

»•  the  old  Company"  were  subject     It  was  proved  that  the 

hamptow      Company  was  in  the  habit  of  keeping  the  plugs  in  repair,  but 

Com paxy.     that  they  did  not  repair  until  after  notice  by  the  local  Board. 

Upon  these  facts,  it  was  objected  that  the  defendants 
were  not  possessed  of  the  plug,  and  that  the  action  should 
have  been  brought  against  the  local  Board  of  Health  and 
not  against  the  defendants.  The  learned  Judge  ordered 
the  declaration  to  be  amended  by  striking  out  the  allegation 
that  the  defendants  were  possessed  of  the  plug;  and  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  enter  the  verdict  for  them,  if 
the  Court  should  be  of  opinion  that  the  action  should 
have  been  brought  against  the  local  Board. 

Phipson  now  moved  accordingly.— The  property  in  the 
plug  was  vested  in  the  Commissioners,  who  are  now  repre- 
sented by  the  local  Board  of  Health.  By  the  54th  section 
of  the  8  &  9  Vict  c.  cxxxv.,  the  Company  are  to  repair  at 
the  cost  and  charge  of  the  Commissioners,  that  is  at  their 
request.  It  was  not  shewn  that  the  local  Board  had 
requested  the  Company  to  repair.  The  repairing  is  a 
duty  as  between  the  defendants  and  the  local  Board,  not 
as  between  the  defendants  and  the  public.  It  is  merely  to 
keep  the  plugs  in  repair  as  fire  plugs  capable  of  supplying 
water.  The  plugs  were  the  property  of  the  local  Board,  in 
their  possession,  and  used  by  them  for  their  own  purposes. 

Pollock,  C.  B.— The  54th  section  of  "  The  Wolverhamp- 
ton Waterworks  Act,  1845,"  casts  on  the  defendants  the 
burden  of  repairing,  renewing  and  keeping  the  (ire  plugs 
in  proper  order,  though  not  at  their  own  expense.  There- 
fore I  am  of  opinion  that  the  defendants  are  responsible. 
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Bbamwell,  B. — I  understand  that  it  is  admitted  that  an 
action  lies  either  against  the  local  Board  or  the  Company. 
Bat  the  local  Board  would  say,  "  We  have  no  richt  to  repair  »• 

1_  1  l_  -  WOLVER- 

the  plugs  though  we  pay  for  the  repairs."  Mr.  Phipson,  for  hampton 
the  defendants,  would  contend  that  the  property  in  the  plugs  Company. 
is  in  the  local  Board,  and  that  if  the  defendants  made  default 
in  repairing,  they  might  do  the  repairs  themselves.  The 
only  doubt  in  my  mind  was,  whether,  as  the  property  in  the 
plugs  is  in  the  Commissioners,  they  are  not  responsible  for 
their  condition.  But  I  think  that  the  Act  creates  a  duty  as 
between  the  defendants  and  the  public. 

Chaknell,  B. — I  am  of  the  same  opinion.  It  is  con- 
ceded that  the  plaintiff  has  a  right  to  maintain  an  action 
against  somebody,  either  the  local  Board  or  the  Company. 
Now  the  duty  of  keeping  the  fire  plugs  in  repair  is  cast  by 
the  Act  upon  the  defendants.  They  have  a  right  of  direct 
and  immediate  interference  with  the  plugs  so  far  as  regards 
repairing,  renewing  and  keeping  them  in  order. 


Wilde,  B.,  concurred. 

Rule  refused. 


Fanny  Davis  v.  Bomford.  Nov.  5. 

DECLARATION.— That  the  plaintiff  and  the  defend-  in  an  action 

,  .  ,  ,  ,     4.         /,      for  breach  of 

ant  agreed  to  marry  one  another,  and  a  reasonable  time  tor  promise  of 
such  marriage  had  elapsed ;  that  the  plaintiff  had  always  ^f^'Ji 

been  ready  and  willing  to  marry  the  defendant  until  the  J^dant!  hav- 
ing written  a 
letter  to  the  plaintiff  desiring  to  terminate  the  engagement,  called  at  her  father's  house,  and 
a  conversation  took  place  respecting  the  return  of  letters.  The  defendant  returned  the 
plaintiff's  letters ;  the  plaintiff  said  "No,  I  can't  give  up  your  letters  it  would  be  like  giving 
you  up  altogether.''  The  plaintiff  left  her  home  and  went  to  reside  with  an  aunt  for  a  long 
period,  and  no  correspondence  took  place  between  the  parties  for  a  period  of  two  years. — 
Held,  that  this  was  evidence  from  wnich  the  jury  might  infer  that  the  plaintiff  had  exone- 
rated the  defendant  from  his  promise  before  any  breach. 
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defendant  married  another  woman ;  yet  the  defendant  made 

default,  and  married  another  woman. 

^    ».  Plea, — That,  after  the  agreement  and  before  breach,  the 

Bom  ford.  ^ 

defendant  exonerated  and  discharged  the  defendant  from 
the  agreement  and  the  performance  thereof. 

At  the  trial,  before  Hill,  J.,  at  the  last  Worcester  Assizes, 
it  was  proved  that  in  1857  the  defendant  was  in  the 
habit  of  visiting  the  house  of  the  plaintiff's  father  at  Wor- 
cester as  an  accepted  suitor.  In  the  month  of  September 
of  that  year  the  defendant  wrote  to  the  plaintiff  stating  his 
desire  to  put  an  end  to  the  engagement.  He  called  at  the 
house  of  the  plaintiff,  and  in  the  presence  of  her  brother 
a  conversation  took  place  as  to  returning  letters.  The 
defendant  returned  the  plaintiff^  letters,  and  requested  the 
plaintiff  to  give  back  his  letters  to  her.  The  plaintiff 
said :  "  No,  Tom ;  I  can't  give  up  the  letters,  it  would  be 
like  giving  you  up  altogether."  The  plaintiff  left  Worces- 
ter and  went  to  stay  with  an  aunt  in  London,  where  she 
remained  until  after  the  defendant's  marriage.  The  action 
was  commenced  in  March  1 860.  No  explanation  of  the  delay 
was  given. 

The  learned  Judge  asked  the  jury  whether  they  thought 
that  before  any  breach  the  plaintiff  and  the  defendant  had 
agreed  to  absolve  each  other  from  the  promise,  and  ob- 
served strongly  upon  the  delay  in  bringing  the  action.  The 
jury  found  a  verdict  for  the  defendant 

Pigott,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection  and  that  the  verdict  was  against  evidence. 
The  evidence  shewed  that  the  defendant  had  repudiated 
bis  contract.  [C/tannell,  B. — The  plaintiff  received  back 
the  defendant's  letters.  Wilde,  B.— The  defendant  asks  to 
be  exonerated.  May  not  the  jury  have  thought  that  by 
her  conduct  the  defendant  acceded  to  it?    Pollock,  C.  B. — 


MICHAELMAS  TERM,    24    VICT. 

A  promise  of  this  sort  is  subject  to  certain  implied  excep- 
tions, as,  "  If  I  am  alive,"  "  If  I  am  in  health ;"  and  it  is  a  thing 
to  be  performed   promptly  and  speedily.     If  an  interval  »• 

longer  than  that  over  which  persons  usually  allow  the  con- 
tract to  extend  is  permitted  to  pass  without  any  intercourse 
or  correspondence  between  the  parties,  the  contract  may  be 
presumed  to  have  been  abandoned.  Bramwell,  B. — If  the 
defendant  had  said,  "  I  will  not  marry  you,"  the  plaintiff's 
going  away  would  not  lead  to  the  inference  that  she  ex- 
onerated him  from  his  promise ;  but  here  he  asked  to  be 
exonerated.]  The  plaintiff  did  not  give  up  the  engagement 
when  the  defendant  asked  for  his  letters,  and  from  her  sub- 
sequent silence  no  intent  to  exonerate  him  can  be  inferred. 
[  Wilde,  B. — Is  not  that  a  question  for  the  jury  ?] 

Pollock,  C.  B. — The  learned  Judge  who  tried  the  cause 
reports  that  he  is  satisfied  with  the  verdict,  and  that  the 
only  question  is,  whether  there  was  evidence  for  the  jury 
upon  the  plea.  In  the  majority  of  actions  for  breaches  of 
promises  to  marry,  as  the  parties  cannot  be  witnesses  the 
whole  contract  is  a  matter  of  vague  surmise.  Most  people 
would  infer,  if  one  party  went  to  one  place  and  the  other 
to  another,  and  no  communication  took  place  between  them 
for  a  considerable  time,  that  the  engagement  was  given  up 
and  that  each  was  free.  I  think  that  the  question  was 
properly  left  to  the  jury,  and  that  they  came  to  a  right  con- 
clusion. 

Bbamwell,  B. — I  am  of  the  same  opinion.  As  to  the 
question  whether  the  verdict  was  against  evidence,  the 
learned  Judge  is  satisfied  with  it,  and  I  concur  in  think- 
ing that  there  was  evidence,  and  satisfactory  evidence,  in 
support  of  the  plea.  The  defendant  expressed  a  disinclina- 
tion to  go  on  with  the  engagement  and  desired  to  be  released 
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I860.       fr°m  **•     The  presumption  is  that,  upon  that,  both  parties 
v-p^r-/      would  give  it  up.     Though  the  plaintiff  might  feel  regret,  it 
v.  is  improbable  that  she  would  wish  to  insist  on  marrying  the 

defendant  My  brother  Pigott  says  that  the  plaintiff  did 
not  give  up  the  defendant  at  the  time  of  his  communica- 
tion, and  that  mere  silence  afterwards  was  not  exoneration. 
I  think  he  is  wrong.  This  is  not  a  silence  which  would  be 
equally  consistent  with  her  treating  the  promise  as  sub- 
sisting. She  went  away  and  did  not  ask  the  defendant  if 
he  meant  to  carry  out  his  engagement.  Suppose  the  plain- 
tiff hoped  that  the  defendant  at  some  future  time  might 
voluntarily  marry  her,  and  therefore  did  not  wish  to  give 
him  up ;  and  the  defendant  at  the  end  of  two  years  had 
called  on  the  plaintiff  to  marry  her  and  she  had  said,  "  Two 
years  ago  we  gave  each  other  up ;"  surely  a  jury  would  say 
that  the  discontinuance  of  the  correspondence  justified  her 
in  doing  so. 

Chankell,  B.— I  agree  that  there  ought  to  be  no  rule. 
My  brother  Pigott  says  that  there  was  no  evidence  to  sup- 
port the  plea.  I  do  not  attach  much  importance  to  the 
retention  of  the  letters.  It  is  clear  that  there  was  no  pro- 
mise after  the  day  when  the  defendant's  letters  were  given 
up.  From  the  expressive  silence  and  the  plaintiff's  change 
of  residence,  I  should  infer  that  there  had  been  a  mutual 
exoneration. 

Wilde,  B. — I  rest  my  judgment  on  the  narrow  ground, 
that  the  promise,  in  an  action  of  this  kind,  where  the 
parties  themselves  caqnot  be  called,  is  usually  proved  by 
their  conduct.  Then  the  question  is,  whether  the  con- 
duct of  the  parties  was  such  that  the  jury  might  infer 
from  it  a  rescission  of  the  contract  A  conversation  lead- 
ing to  such  a  result  was  proved,  after  which  the  parties 
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ceased  to  see  or  communicate  with  each  other,  or  do  that 

which  they  would  naturally  or  ordinarily  do  if  the  promise 

had  continued  to  subsist.     Without  savins  that  I  should     n    »• 

*     °  Bom  ford. 

have  found  the  same  verdict,  the  question  was  one  for  the 
jury,  and  they  have  decided  it :  therefore  there  will  be  no 
rule. 

Pollock,  C.  B.,  added. — In  Lowe  v.  Peers  (a),  Lord 
Mansfield  said : — "  When  persons  of  different  sexes  attached 
to  each  other,  and  thus  contracting  to  marry  each  other,  do 
not  marry  immediately,  there  is  always  some  reason  or  other 
against  it,  as  disapprobation  of  friends  and  relations,  in- 
equality of  circumstances  or  the  like.  Both  sides  ought  to  con- 
tinue free  ;  otherwise  such  contracts  may  be  greatly  abused, 
as  by  putting  women's  virtue  in  danger  by  too  much  con- 
fidence in  men,  or  by  young  men  living  with  women  without 
being  married.  Therefore  these  contracts  are  not  to  be  ex- 
tended by  implication."  It  is  clear  that  he  thought  that 
such  contracts  if  not  speedily  carried  into  effect  might  be 
considered  as  abandoned. 

Rule  refused. 

(a)  4  Burr.  2225.  2280. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer*) 


1860. 
Dec.  1. 

The  6  Geo.  4, 
c  Ixti't.,  in- 
corporated a 
Company  for 
the  purpose 
of  supplying 
the  town  of 
Birmingham 
with  gas.    By 
the8&9Vict. 
c  lxvi.,  8.  160, 
it  is  enacted, 


Hipkins  v.  The  Birmingham  and  Staffordshire  Gas 

Light  Company. 

X  HIS  was  a  proceeding  in  error  on  the  judgment  of  the 
Court  of  Exchequer  for  the  plaintiff  on  a  special  case  stated 
for  the  opinion  of  that  Court.  The  pleadings  and  special 
case  fully  appear  in  the  report,  5  H,  &  N,  74. 


Sir  F.  Kelly  (with  whom  was  Whateley  and  Phipson), 
argued  for  the  defendants  (a). — The  land  on  which  the 
Oampany  shall  works  were  erected  was  selected  by  an  experienced  mining 
ttUMornt^  engineer;  and  the  tank  was  constructed  with  proper  ma- 
te be  conveyed  terials  and  with  due  care.    The  plaintiff  must  contend,  that 

or  to  flow  into  * 

any  stream,      if  an  earthquake  or  any  other  convulsion  of  nature  had 

reservoir, 
aqueduct, 

pond  or  place  for  water,  within  the  limits  of  the  said  Act,  any  washing,  substance  or  thing 
which  shall  be  produced  by  making  or  supplying  gas,"  they  shall  forfeit  200/.  In  1854  the 
Company  erected  a  gas  tank  about  forty-five  yards  from  the  plaintiffs  well.  The  site  was 
selected  by  an  engineer  on  behalf  of  the  Company,  and  the  tank  was  erected  on  solid  sand- 
stone and  with  proper  materials.  The  Company  knew  that  mines  in  the  neighbourhood  had 
been  worked,  but  tney  did  not  know  that  mines  had  been  worked  under  or  near  to  any  part 
of  their  land.  In  1838  there  were  workings  under  half  the  Company's  land,  and  from  1848 
to  1855  these  workings  were  brought  to  within  about  sixty  yards  of  tno  tank,  in  consequence 
of  which  the  floor  of  the  tank  cracked,  and  the  washings  in  it  flowed  out  and  percolated  to 
the  plaintiff's  well,  thereby  rendering  the  water  in  it  unfit  for  domestic  purposes. — Held,  in 
the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  Com- 

rmy  had  suffered  the  washings  to  flow  into  the  plaintiff's  well  within  the  meaning  of  the 
&  9  Vict  c  lxvi.,  and  consequently  were  liable  to  the  penalty  of  200/. 

(a)  Before  Cockbum,  C.  J.,  Wightman,  J.,  Williams,  J.,  Hill,  J., 
Keating,  J.,  and  Blackburn,  J. 
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destroyed  the  tank,  and  caused  the  washing  to  flow  into  his 

well,  the  defendants  would  be  liable.     Or  suppose  a  tres-      H 

passer  had  entered  in  the  night  time  and  bored  a  number  „      •• 

°  Birmingham 

of  holes  in  the  tank,  whereby  the  plaintiff's  water  was  con-         and 

Staffobd- 
tammated,  could  he  maintain  an  action  against  the  Com-     shire  Gas 

pany  ?  [Cockburn,  C.  J. — My  doubt  is  whether  there  is 
any  default  in  the  Company  unless  they  have  had  an  oppor- 
tunity, that  is  a  reasonable  time,  to  repair.  It  occurred  to 
me  whether  that  was  not  an  element  in  the  case  which  has 
hitherto  been  overlooked.]  It  is  conceded  that,  by  the 
162nd  section  of  the  8  &  9  Vict.  c.  lxvi.,  the  Company  are 
liable  to  a  penalty  of  20£  for  each  day  the  fouling  shall 
continue  after  twenty-four  hours'  notice  of  it ;  but  under 
the  160th  section  they  are  not  liable  unless  they  have 
"caused  or  suffered"  the  fouling.  [Cockburn,  C.  J.— Can 
a  person  be  said  " to  suffer w  what  he  cannot  prevent?]  The 
damage  has  arisen  from  the  act  of  a  person  over  whom  the 
Company  had  no  controul ;  and  if  they  are  liable  in  this 
action  they  arc  insurers  against  such  an  event  however 
caused.  The  flow  of  the  washing  from  the  tank  was  caused 

9 

by  the  cracking  of  its  walls,  and  that  again  was  caused  by 
the  working  of  the  mines.  The  Company  have  a  common 
law  right  to  the  support  of  the  mines,  but  they  have  no 
power  to  prevent  the  owner  from  working  them,  nor  any 
means  of  ascertaining  the  effect  of  the  working.  The  word 
"suffer"  should  receive  its  ordinary  construction,  and  its 
meaning  is  "to  allow  that  which  a  person  has  it  in  his 
power  to  prevent."  \Wightman>  J.— Suppose  the  water 
had  been  contaminated  by  gas,  unde&the  165th  section  the 
Company  would  have  been  liable  to  a  penalty  of  20/.  with- 
out any  default  or  negligence  on  their  part.]  That  clause 
has  been  inserted  in  order  to  relieve  the  party  injured  from 
proving  actual  negligence.  If  a  gas  pipe,  which  passed 
through  a  person's  land,  burst,  and   thereby  the  gas  con- 
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1860.        taminated  his  water,  the  Company  might  be  liable  under 

)£^      that  clause,  although  no  reasonable  diligence  or  attention 

*•  could  have  prevented  the  mischie£     But  under  the  160th 

ahd         section  the  injury  must  have  been  caused  by  something 
SrArroBD-  . 

mas  O&s     which  the  Company  might  have  prevented  and  failed  to 

prevent*  If  the  plaintiff's  construction  of  the  word  "  suffer" 
prevails,  the  Company  might  be  liable  although  they  used 
their  utmost  endeavour  to  prevent ;  for  instance,  if  rioters 
had  broken  into  the  Company's  premises  and  demolished 
the  tank,  notwithstanding  the  Company  struggled  to  prevent 
it  [Cockburn,  C.  J. — The  Company  selected  the  spot  over 
the  mines  on  which  they  built  their  works,  and  they  accu- 
mulated a  quantity  of  foul  water  which  found  its  way  to 
the  plaintiff's  well;  therefore  they  are  the  immediate  cause 
of  the  injury*  It  was  incumbent  upon  them  to  construct 
their  works  with  greater  care  and  skill  than  would  be 
required  if  there  were  no  mines  under  them.]  If  the 
legislature  had  intended  to  make  the  Company  insurers 
against  contamination  caused  by  the  wrongful  act  of  any 
person,  they  would  not  have  called  it  an  "  offence." — He  re- 
ferred to  Harris  v.  Ryding  (a),  Humphries  v.  Brogden  (4), 
and  Fletcher  v.  The  Great  Western  Railway  Company  (c). 

The  Court  intimated  their  wish  to  hear  the  argument 
for  the  plaintiff  on  the  first  count. 

Scotland  (Macnamara  with  him),  for  the  plaintiff.— 
There  is  nothing  unreasonable  in  these  provisions,  and  the 
legislature  has  inserted  them  for  the  protection  of  persons 
in  the  neighbourhood  from  injury  by  works  of  this  descrip- 
tion. The  act  of  parliament  does  not  impose  upon  the 
Company  the  obligation  of  erecting  their  works  on  any 
particular  spot,  and  at  the  time  they  purchased  the  land 

(a)  5  M.  &  AV.  60.  (b)  12  Q.  B.  739. 

(c)  4  H.  &  N.  242. 
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on  which  the  tank  was  built  mining  operations  were  going 
on  under  it.  The  Company  bad  the  means  of  knowing 
that,  and  ought  to  have  chosen  a  different  site.     It  is  for   _      »• 

°  BlEKIXGEAM 

them  to  shew  that  they  have  taken  every  possible  means  to  akd 

prevent  damage  to  any  one  from  their  works.  This  they  shire  Gas 
have  not  done.  The  case  only  finds  that  they  have  taken 
every  precaution  with  reference  to  an  ordinary  state  of 
things.  They  might  have  obtained  power  to  purchase  the 
mines.  The  Company  are  receiving  a  great  benefit  from 
their  act  of  parliament,  which  is  in  the  nature  of  a  contract 
between  them  and  the  legislature  acting  on  behalf  of  the 
public  The  tank  might  have  been  constructed  on  an 
embankment  of  cast  iron,  so  that  a  crack  in  the  surface 
land  would  not  affect  the  tank.  The  case  finds  that  the 
surface  soil  of  lands  in  the  neighbourhood  of  mines,  with- 
out any  superincumbent  weight,  is  frequently  cracked  by 
the  subsidence  or  the  lateral  sinking  of  the  earth,  by  the 
giving  way  of  the  ribs  and  pillars  of  coal  which  are  left  in 
the  mines,  when  the  coals  are  worked,  to  support  the  sur- 
face. That  leads  to  the  inference  that  the  first  working  of 
the  mines  might  have  caused  a  subsidence,  though  the 
second  working  had  never  taken  place.  There  is  nothing 
unreasonable  in  construing  the  160th  section  as  meaning 
that  the  Company  shall  be  responsible  as  insurers  against 
injury  to  the  neighbourhood  from  their  works.  The  legis- 
lature has  granted  them  a  monopoly  in  the  supply  of  gas 
to  the  neighbourhood,  and  has  enabled  them  to  divide 
great  profits.  [Cockburn,  C.  J. — Is  this  a  contract  for  an 
absolute  guarantee,  or  merely  that  the  Company  shall  be 
liable  if  they  do  not  prevent  ?]  The  words  "suffer  to  flow" 
mean  "allow  to  flow."  [Cockburn,  C.  J. — Suppose  the 
Act  used  the  word  "  allow,"  does  a  person  "  allow"  if  he 
neither  has  the  means,  the  power,  nor  the  opportunity  of 
preventing?]   It  is  not  necessary  to  contend  that  the  Com- 
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pany  would  be  liable  if  the  injury  was  occasioned  by  vis 
major,  because  their  responsibility  arises  from  their  con- 
tract    The  not  taking  extraordinary  care  is,  in  effect,  "  to 

ahd         suffer."    The  word  "  nefcliirently"  would  have  been  intro- 
Stafford-  #  °  °       J 

•birr  Gas  duced  if  the  legislature  intended  to  limit  the  liability  to 
ordinary  neglect  The  term  "  offence"  does  not  necessa- 
rily imply  a  criminal  act :  King  v.  Burrell  (a) :  here  it  is 
used  in  the  sense  of  offensive  act  The  words  in  the  160th 
section,  "  or  shall  do  any  act  to  the  water  whereby  it  shall 
be  fouled,"  apply  to  acts  knowingly  and  intentionally  done* 
By  the  161st  section  the  penalty  shall  be  recovered  "  by 
the  person  into  whose  water  such  washing,  substance,  or 
thing  shall  be  conveyed  or  shall  flow,  or  whose  water  shall 
be  fouled  or  corrupted  thereby."  That  is  an  exposition  of 
the  previous  section.  By  the  162nd  section  the  Company 
are  liable  to  an  additional  penalty  of  202.  "  for  each  day 
such  washing,  &c  shall  be  conveyed  or  shall  flow  as  afore- 
said" &c.  after  twenty-four  hours'  notice.  The  163rd  sec- 
tion supports  the  construction  contended  for.  There  the 
legislature,  in  imposing  a  penalty  for  the  escape  of  gas, 
makes  knowledge  of  it  a  necessary  element  in  the  offence. 
The  165th  and  166th  sections,  the  object  of  which  is  to 
prevent  the  contamination  of  water  by  gas,  contain  sub- 
stantially the  same  provisions  as  the  160th  and  162nd. 
As  regards  liability,  there  is  a  wide  distinction  between 
officers  acting  in  discharge  of  a  public  duty  and  a  Com- 
pany carrying  on  an  offensive  trade  for  their  own  profit 
In  the  latter  case,  the  employment  of  skilled  persons  will 
not  protect  them  if  they  have  not  taken  proper  precautions 
against  injury. — He  referred  to  Scott  v.  The  Mayor,  frc.  of 
Manchester  (b). 

Fhipson  replied. 

(a)  12  A.  &  E.  460.  (ft)  2H.&N,  204. 
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Cockburn,  C.  J.— We  are  all  of  opinion  that  our  judg-        i860, 
ment  must  be  for  the  plaintiff.    At  first  I  entertained  some      ^~*     ' 

r  ^  HlPKINS 

doubt  upon  the  main  question  for  our  decision,  viz.  whether  «• 

«      /1  Birmingham 

toe  Company  are  responsible  at  all  events  and  under  all         and 

circumstances,  having  undertaken  to  guarantee  against  all  shirk  Gas 
possible  contamination  of  the  water  in  the  neighbourhood. 
The  doubt  in  my  mind  was  as  to  the  construction  of  the 
160th  section  of  the  Act — whether  an  individual  or  a  cor- 
poration can  be  said  to  "suffer"  a  thing  to  be  done,  when 
they  have  taken  every  care  to  prevent  it,  or  until  an  op- 
portunity has  been  afforded  them  to  repair  the  injury.  I 
desire  not  to  be  considered  as  deciding  that  point  affirma- 
tively; and  if  it  were  necessary  I  should  require  further 
time  for  consideration.  The  decision  of  the  case  does  not 
necessarily  depend  upon  it,  and  my  judgment  proceeds  on 
the  ground  urged  by  Mr.  Scotland  in  his  able  argument, 
that  the  Company  have  not  exonerated  themselves  from 
negligence,  and  that  the  fact  of  the  plaintiffs  water  having 
received  contamination  makes  them  prima  facie  liable.  If 
there  was  negligence  on  the  part  of  the  Company,  they 
may  be  presumed  to  have  suffered  Che  act  which  by  due 
and  proper  care  they  might  have  prevented.  All  that  they 
say  is,  that  they  have  constructed  their  works  with  due  and 
proper  care  and  security,  with  reference  to  ordinary  cir- 
cumstances. But  here  the  circumstances  are  not  ordinary, 
but  extraordinary.  The  works  were  constructed  on  a  spot 
where  the  ground,  to  a  considerable  extent,  had  been  ex- 
cavated; and,  upon  the  facts  stated,  it  does  not  appear 
that  they  might  not  have  constructed  their  tank  in  a  diffe- 
rent position,  or  that  they  might  not,  by  constructing 
the  tank  of  different  materials  or  by  other  mechanical 
means,  have  prevented  the  mischief.  I  think,  therefore, 
that  the  Company  have  failed  to  shew  that  they  are  exempt 
from  liability.     The  injury  having  proceeded  immediately 
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from  their  works,  the  onus  was  on  them  to  get  rid  of  the 
presumption  of  negligence;  and,  not  having  done  so,  they 
_      ••  may  be  properly  said  to  have  "suffered"  this  evil  to  take 

Bieminoham  J         tr     r      J 

a*d         place.     That  being  so,  it  is  not  necessary  to  say  anything 

uuaa  Gas     upon  the  second  question. 
Light  Co. 

Wightman,  J. — I  am  of  the  same  opinion.  From  the 
terms  used  in  the  160th  section,  I  think  that  the  object  of 
the  legislature  was  to  make  the  Company  insurers  at  all 
events  against  any  contamination  of  the  water  in  the  neigh- 
bourhood by  the  access  to  it  of  the  residuum  of  their  gas 
works.  It  seems  to  me  very  reasonable  that  those  who 
bring  into  a  neighbourhood  such  works  as  are  likely  to  be 
injurious  (and  it  is  clear  that  the  escape  of  gas  may  have 
the  effect  of  contaminating  one  of  the  first  necessaries  of 
life),  should  be  bound  by  the  conditions  upon  which  they 
obtained  their  act  of  parliament  In  my  opinion,  the  Act 
imposes  on  them  the  duty  of  taking  care  at  all  events  that 
the  public  shall  not  suffer.  The  words  of  the  160th  section 
are  consistent  with  that  view  of  the  case — "  if  the  Company 
shall  at  any  time  cause  or  suffer  to  be  conveyed  or  to  flow 
into  any  stream  &c  any  washing,  substance  or  thing  which 
shall  be  produced  in  making  or  supplying  gas"  &c.  It  is 
said  to  be  a  great  hardship  to  charge  the  Company  with  a 
penalty  of  200/.  without  any  neglect  or  default  on  their 
part;  but  it  may  be  that  the  legislature  considered  that,  if 
the  Company  had  such  a  stringent  rule  imposed  upon 
them,  it  would  have  the  effect  of  causing  them  to  exercise 
more  caution  in  choosing  the  place  where  they  constructed 
their  works.  Then  the  165th  section  says  that,  if  any  water 
is  contaminated  by  the  gas  of  the  Company,  they  shall  for- 
feit for  every  such  offence  20/. ;  in  other  words,  imposing 
on  the  Company  an  absolute  obligation  to  prevent,  under 
any  circumstances,  the  water  in  the  neighbourhood  from 
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being  fouled  by  the  escape  of  gas  from  their  works.     For 

these  reasons  I  think  that  the  plaintiff  is  entitled  to  judg-       hipkixs 

ment  _      •• 

Birmingham 
ahd 
Stafford- 
Williams,  J. — I  am  also  of  opinion  that  the  judgment      mure  Gas 

Light  Co* 
of  the  Court  below  should  be  affirmed.     It  has  not  been 

shewn  that  the  manufacture  of  the  gas  might  not  be  so 

conducted  as  to  prevent  the  washing  from  flowing  into  the 

neighbouring  wells.     If  it  does,  that  is  an  offence  within 

the  meaning  of  the  Act.     I  can  see  no  hardship  in  the 

enactments,  and  no  improbability  that  the  legislature  meant 

to  enact  that  the  Company  shall  carry  on  their  works  upon 

the  terms  of  their  preventing  at  all  events  the  offensive 

fluids  which  they  themselves  create  from  being  a  nuisance 

to  the  neighbourhood.     Moreover,  it  does  not  appear  that 

the  works  might  not  be  so  conducted  as  to  give  no  cause  of 

complaint 

• 

Willes,  J.,  Hill,  J.,  Keating,  J.,  and  Blackburn,  J., 

concurred. 

Judgment  affirmed. 
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A  Judge  at 
Nisi  Prius  has 
no  power, 
tinder  the 
Common  Law 
Procedure  Act, 
1854,  to  order 

a  compulsory 
reference  of 
matters  of 
account,  since 
the  3rd  section 
of  that  Act 
only  applies 
to  a  reference 
before  trial, 
and  the  6th 
section  to  a 
reference  by 
a  Judge  on  a 
trial  without 
a  jury. 


Robsqx  r.  Lees* 

X  HIS  cause  came  on  for  trial  before  Blacktmrm,  J.,  and  a 
jury  at  the  Liverpool  Spring  Assizes  IS 60,  when  the  plain- 
tiff's counsel  applied  to  the  learned  Judge  to  refer  some  of 
the  issues  to  an  arbitrator  under  the  17  &  IS  Tkc  c  125, 
on  the  ground  that  they  were  mere  matters  of  account  which 
could  not  be  conveniently  tried  in  the  ordinary  way.  The 
learned  Judge,  being  of  that  opinion,  made  an  order  referring 
the  issues  to  a  Master  of  this  Court. 

Spinksy  in  the  following  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  order  of  Blackburn,  J., 
should  not  be  rescinded,  on  the  ground  that  he  had  no 
power  to  make  such  an  order  when  the  cause  was  tried  by 
a  jury. 


C.  Button  shewed  cause  in  last  Trinity  Term  (June  22). — 
The  learned  Judge  had  power  to  make  the  order,  under  the 
3rd  section  of  the  17  &  18  Vict.  c.  125.  By  that  section, 
"  If  it  be  made  appear,  at  any  time  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the  Court  or  a  Judge,  upon  the 
application  of  either  party,  that  the  matter  in  dispute  con- 
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sists  wholly  or  in  part  of  matters  of  mere  account  which 
cannot  conveniently  be  tried  in  the  ordinary  way,  it  shall  be 
lawful  for  such  Court  or  Judge,  upon  such  application,  if  they 
or  he  think  fit,  to  decide  such  matter  in  a  summary  way,  or 
to  order  that  such  matter,  either  wholly  or  in  part,  be  referred 
to  an  arbitrator  appointed  by  the  parties,  or  to  an  officer  of 
the  Court,  &c,  and  the  decision  or  order  of  such  Court  or 
Judge,  or  the  award  or  certificate  of  such  referee,  shall  be 
enforceable  by  the  same  process  as  the  finding  of  a  jury 
upon  the  matter  referred."  The  6th  section  only  applies  to 
cases  where,  under  the  provisions  of  the  1st  section,  the 
parties  leave  the  decision  of  any  issue  of  fact  to  a  Judge 
without  a  jury.  [Bramwett,  B. — If  the  3rd  section  applied 
to  a  reference  at  the  trial,  there  would  be  no  occasion  for 
the  6th.] 

Spinks,  in  support  of  the  rule. — The  3rd  section  only 
provides  for  a  reference  by  the  Court  or  a  Judge  before 
trial.  The  6th  section  empowers  the  Judge,  at  his  discre- 
tion, to  refer  matters  of  account  upon  a  trial  without  a  jury. 
That  section  says,  "  that  the  award  or  certificate  of  such 
referee  shall  have  the  same  effect  as  hereinbefore  provided 
as  to  the  award  or  certificate  of  a  referee  before  trial,"  that 
is,  the  award  or  certificate  of  a  referee  appointed  under  the 
3rd  section.  That  section  excludes  a  Judge  of  assize.  By 
the  interpretation  clause  (section  99),  the  word  "Judge" 
shall  be  understood  to  mean  a  "judge  or  baron  of  any  of 
the  superior  Courts  of  common  law  at  Westminster." — He 
also  referred  to  the  form  of  proceeding  under  this  statute 
prescribed  by  the  Reg.  Gen.  Mich.  Vac.  1854. 

Cur.  adv.  vult. 

Martin,  B.,  now  said. — The  question  in  this  case  is,  whe- 
ther the  learned  Judge  before  whom,  with  a  jury,  the  cause 
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was  tried,  had  power  to  make  a  compulsory  order  of  refe- 
rence ;  and  it  depends  on  the  construction  of  the  3rd  and 

9.  6th  sections  of  the  Common  Law  Procedure  Act,  1854. 

Lra. 

(His  lordship  read  the  3rd  section.)     If  this  had  been  the 
only  enactment  on  the  subject,  it  might  have  been  con- 
tended with  considerable  force  that  its  provisions  would 
enable  a  Judge  to  refer  matters  of  account  under  circum- 
stances like  the  present.  It  is  perhaps  better  that  we  should 
not  state  what  we  know  to  be  the  history  of  these  clauses,  for 
we  ought  to  decide  solely  on  the  language  of  the  legislature. 
We  must,  however,  take  into  consideration  the  6th  section. 
(His  lordship  read  the  6th  section.)    It  appears  to  us  that, 
upon  the  true  construction  of  the  three  sections,  the  power 
which  a  Judge  at  a  trial  has  to  make  a  compulsory  order  of 
reference,  is  restricted  to  those  cases  where,  under  the  1st 
section,  he  is  trying  an  issue  in  fact  without  a  jury ;  and 
that  the  3rd  section  is  limited  to  cases  where  a  compulsory 
order  is  made  upon  a  summons  before  a  Judge  at  Chambers 
or  on  application  to  the  Court  in  the  ordinary  way,  and 
that  it  does  not  apply  to  a  Judge  at  Nisi  Prius  trying  a 
cause  with  a  jury.     The  rule  will  therefore  be  absolute,  to 
set  aside  the  order  of  my  brother  Blackburn,  and  there 
must  be  a  new  trial  unless  the  parties  will  consent  to  a 
reference. 

Rule  accordingly. 
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Adams  v.  Ready.  J<*n.  29. 


Ti 


HE  plaintiff  in  this  case  had  brought  an  action  against  The  bringing 
the  defendant  and  obtained  judgment  for  18/.  4*.  6rf.  debt,  judgment 
and  3L  14*.  Sd.  costs.     The  plaintiff,   not  being  able  td  with  the  object 
obtain  satisfaction  by  fi.  fa.,  brought  an  action  on  the  judg-  a  judgment* 
ment,  to  which  the  defendant  pleaded  nul  tiel  record ;  and  j^n^eron 
on  production  of  the  record  judgment  was  entered  for  the  e*ecuti<m 

plaintiff.     An  application  was  then  made  to  Martin,  B.,  at  person,  is  an 

evasion  of  the 

Chambers  to  allow  the  plaintiff  his  costs  of  the  action  on  7  &  8  Vict 
the  judgment,  under  43  Geo.  3,  c.  46,  s.  4.   The  defendant  and  the  Court, 
opposed  the  application,  and  the  learned  Judge  referred  0f  their  dis- 
the  matter  to  the  Court.  S^oSS 

C.  Pollock,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  nJftti^ibe*' 

accordingly ;  against  which  ,  plaintiff  his 

costs. 

The  defendant,  in  person,  shewed  cause  in  the  same 
Term  (Nov.  24),  and  contended  that  the  action  on  the 
judgment  was  an  evasion  of  the  7  &  8  Vict.  c.  96,  which 
prohibits  execution  against  the  person  on  a  judgment  for  a 
sum  not  exceeding  20Z. 

C.  Pollock,  in  support  of  the  rule. — Under  the  43  Geo.  3, 
c.  46,  s.  4,  it  is  in  the  discretion  of  the  Court  or  a  Judge 
to  allow  the  costs  of  an  action  on  a  judgment.  Slater  v. 
Mackay  (a)  is  an  authority  in  point  There  the  plaintiff 
had  obtained  judgment  by  default  against  the  defendant 
for  15/.  35.  6d.  debt  and  51.  12s.  6d.  costs.  The  defendant 
having  no  available  property,  the  plaintiff  brought  an  action 
on  the  judgment,  to  which  the  defendant  pleaded  nul  tiel 

(a)  8  C.  B.  553. 
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1861.  record,  and  judgment  was  given  for  the  plaintiff  for  the 
KmJ^^  amount  of  the  debt  and  costs.  The  plaintiff  having  applied 
n  »•  to  the  Court  to  allow  him  his  costs,  under  the  43  Geo.  3, 

RlADT. 

c.  46,  s.  4,  it  was  held  that  he  was  entitled  to  them,  not- 
withstanding the  original  cause  of  action  was  one  for  which 
he  might  have  entered  a  plaint  in  the  County  Court. 
[Martin,  B. — The  proper  criterion  is  whether  the  plaintiff 
is  entitled  to  costs  at  the  time  he  commences  his  action : 
bis  right  to  costs  cannot  depend  upon  whether  the  defend- 
ant pleads  nul  tiel  record.]  The  defendant  ought  not  to 
have  pleaded  a  false  plea.  [Pollock,  C.  B. — The  statute 
having  given  us  a  discretionary  power  over  the  costs,  why 
should  we  not  give  the  costs  of  the  false  plea,  and  refuse 
the  rest  ?]  Hall  v.  Pierce  (a)  is  an  authority  that  the  costs 
cannot  be  severed.  There,  judgment  having  been  obtained 
against  the  defendant,  he  rendered  in  discharge  of  his  bail 
and  was  superseded.  The  plaintiff  brought  an  action  on 
the  judgment,  to  which  the  defendant  pleaded  nul  tiel 
record.  The  plaintiff  having  applied  for  costs  under  the 
43  Geo.  3,  c.  46,  s.  4,  on  the  ground  that  the  defendant 
had  pleaded  a  false  plea,  Parke,  B.,  said,  "  The  plaintiff  is 
seeking  to  rectify  his  blunder  in  not  having  charged  the 
defendant  in  execution.  The  question  then  is,  whether  the 
defendant  ought  to  pay,  or  the  plaintiff  to  suffer  the  con- 
sequences of  his  own  negligence.  If  the  costs  could  be 
separated,  the  defendant  ought  to  bear  the  expense  of  his 
false  plea;  but  the  Act  gives  no  power  for  us  to  award  part 
of  the  costs."  Where  a  defendant  against  whom  judgment 
had  been  obtained  sued  out  a  writ  of  error,  and,  the  plaintiff 
having  brought  an  action  on  the  judgment,  the  defendant 
pleaded  nul  tiel  record,  the  Court  allowed  the  plaintiff  his 
costs,  observing  that  the  defendant,  instead  of  pleading  nul 
tiel  record,  ought  to  have  applied  to  stay  the  proceedings. 

(a)  5  Dowl.  P.  C.  603. 
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[Martin,  B. — Bell  v.  Waldron  (a)  is  au  authority  against        1861. 

the  application.]     In  that  case  the  defendant  did  not  plead 

nul  tiel  record,  but  nunquam  indebitatus,  so  that,  in  effect,  v. 

.  Ready. 

the  action  was  undefended. — He  also  referred  to  Gray  on 
Costs,  168,  and  1  Chit  Arch.  470,  10th  ed. 

Cur.  ado.  vult. 

X 

Martin,  B.,  now  said: — This  case  involves  a  question 
which  has  been  much  agitated  in  the  Courts.  The  plaintiff 
recovered  judgment  for  a  sum  less  than  20/.,  and  being  un- 
able to  obtain  satisfaction  by  fi.  fa,  he  brought  an  action  on 
the  judgment  and  recovered  a  sum  above  20/.  An  appli- 
cation was  made  to  me  at  Chambers  to  allow  the  costs  of 
this  judgment.  I  referred  the  parties  to  the  Court,  and 
the  question  was  argued  last  Term.  We  have  given  it 
great  consideration,  having  been  much  perplexed  by  the 
course  taken  in  cases  of  this  kind.  We  had  intended  to 
consult  the  Judges  of  the  other  Courts,  but  as  there  is  a 
difficulty,  owing  to  the  pressure  of  business,  in  seeing  any 
considerable  number  of  them,  we  have  considered  it  our 
duty  to  deliver  our  judgment  on  the  matter. 

The  7  &  8  Vict.  c.  96,  s.  57,  after  reciting  that  "  it  is 
expedient  to  limit  the  present  power  of  arrest  upon  final 
process,"  enacts  "that  from  and  after  the  passing  of  this  Act 
no  person  shall  be  taken  or  charged  in  execution  upon  any 
judgment  obtained  in  any  of  her  Majesty's  Superior  Courts, 
or  in  any  County  Court,  court  of  requests  or  other  inferior 
court,  in  any  action  for  the  recovery  of  any  debt  wherein 
the  sum  recovered  6hall  not  exceed  the  sum  of  20/.,  exclu- 
sive of  the  costs  recovered  by  such  judgment."  It  is  impos- 
sible that  there  could  be  a  more  direct  enactment  by  the 
legislature  that  a  right  to  execution  against  the  person  should 
not  exist  unless  the  sum  recovered  exceeds  20/.  exclusive  of 
costs ;  and  we  think  this  enactment  is  binding  on  all  Courts  of 

(a)  9  Jur.  510. 
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law  in  this  country,  and  that  they  ought  to  give  effect  to  it. 
The  legislature  must  be  understood  as  having  taken  into 
consideration  the  circumstance  that  judgments  are  often 
recovered  against  persons  whose  property  is  not  sufficient 
to  satisfy  them,  and  to  have  enacted  that  even  in  these 
cases  there  shall  be  no  execution  against  the  person.   How- 
ever, any  person  who  has  recovered  judgment  for  a  debt 
under  20/.,  but  which  with  the  costs  exceeds  20£,  may 
bring  an  action  on  that  judgment,  though  for  the  avowed 
purpose  of  obtaining  a  judgment  for  a  debt  above  20/.: 
there  is  no  law  to  prohibit  him,  and  he  may  do  so  as  a 
matter  of  right.     But  then  the  43  Geo.  3,  c.  46,  s.  4,  pro- 
vides that  the  plaintiff  in  an  action  upon  a  judgment  shall 
not  recover  or  be  entitled  to  any  costs,  unless  the  Court  or 
a  Judge  shall  otherwise  order;  and  the  question  we  have 
to  consider  is  whether,  when  a  person  brings  an  action  on 
a  judgment  with  the  express  object  of  evading  the  7  &  8 
yict.  c.  96,  8.  57,  we  are  to  interfere  and  allow  him  his 
costs.     We  have  been  pressed  with  the  decision  in  Slater 
v.  Mackay  (a).     That  was  an  application  for  the  costs  of 
an  action  on  a  judgment,  and  as  the  defendant  had  pleaded 
nul  tiel  record,  the  Court  of  Common  Pleas  considered  that 
this  circumstance  enabled  them,  in  the  exercise  of  their 
discretion  under  the  43  Geo.  3,  c.  46,  s.  4,  to  allow  the 
plaintiff  his  costs.    The  judgment  of  the  Court  of  Common 
Pleas  is  entitled  to  the  greatest  respect,  and  we  have  given 
it  the  fullest  consideration ;  but  we  are  at  a  loss  to  under- 
stand how  the  pleading  a  false  plea  can  render  the  original 
bringing  of  the  action  right,  so  as  to  entitle  the  plaintiff  to 
the  costs  of  it.     The  question  is,  whether  the  bringing  the 
action  is  an  evasion  of  the  7  &  8  Vict  c.  96,  s.  57 ;  and  how 
can  it  be  affected  by  the  circumstance  of  the  defendant 
pleading  a  false  plea  ?     If  we  could  give  the  plaintiff  the 
costs  of  the  false  plea  we  would  do  so,  but  I  doubt  our 

(«)  8  C.  B.  553. 
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power.     In  Bell  v.  Waldron  (a),  Wightman,  J.,  considered 

that  if  a  plaintiff  has  been  guilty  of  an  evasion  of  the  7  &  8 

Vict  c  96,  s.  57,  he  ought  not  to  be  allowed  his  costs.     If       ^  •• 

.  .  Readt. 

a  plaintiff  thinks  proper  to  bring  an  action  on  a  judgment 

for  a  debt  under  20/.,  for  the  purpose  of  recovering  a  sum 
above  20/.  and  issuing  an  execution  against  the  person,  we 
are  of  opinion  that  we  carry  out  the  intention  of  the  legis- 
lature by  holding,  in  the  exercise  of  our  discretion,  that  he 
must  bear  the  expense  of  it,  and  ought  not  to  be  allowed 

his  costs.  Rule  discharged. 

(a)  9  Jut.  510. 


Ti 


Morgan  v.  Ravey  and  Another.  Jfoi.il. 


HIS  was  an  action  against  the  defendants  as  executors  Wherever  a 
of  the  will  of  Joseph  Dethier,  deceased.     The  declaration  between  two 
stated  that  the  said  Joseph  Dethier  in  his  lifetime,  before  g^  ^J* 
and  at  the  time  of  the  making  of  the  promise  and  thence  ^^J^106 
until  the  loss  hereinafter  mentioned,  was  an  innkeeper  and  duties  by  one 

r  of  them  and 

kept  a  certain  common  inn  for  the  reception,  lodging  and  &*  payment 

.  of  reward  to 

entertainment    of  travellers,  and  whilst  the   said   Joseph  him  by  the 

Dethier  was  such  innkeeper  and  so  kept  the  said  inn  as  will  imply,  or 

aforesaid,  theretofore  in  consideration  that  the  plaintiff,  at  infer^a^ro- 

the  request  of  the  said  Joseph  Dethier,  then  put  up  and  jj^todo 

was  received  by  the  said  Joseph  Dethier  in  the  said  inn,  to  That  j8  ^°.l)e 

J  r  '  done  by  him. 

abide  in  the  said  inn  as  such   traveller  as  aforesaid,  the     Therefore  an 

action  may  be 

said  Joseph  Dethier  promised  the  plaintiff  to   keep   the  maintained 

,  ,  .  .  .      against  the 

goods  and  chattels  brought,  or  which  whilst  the  plaintiff  executors  of  an 

should  so  abide  in  the  said  inn  as  such  traveller,  should  be  his  implied 

brought  by  the  plaintiff  into  the  said  inn,  safely  and  with-  E^^afely 

out  diminution  or  loss  while  they  should  be  within  the  said  Sni^tion  the 

goods  of  his 
guest. 
The  executors  are  also  liable  in  "tort,"  the  loss  of  the  goods  being  a  wrong  committed 
within  the  meaning  of  the  3  &  4  Wm.  4,  c.  42,  s.  2. 

An  innkeeper,  though  guilty  of  no  negligence  but  even  diligent,  is  liable  for  the  loss  or 
injury  of  the  goods  of  his  guest  not  arising  from  the  negligence  of  the  guest,  the  act  of  God, 
or  the  Queen's  enemies. 
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inn  and  the  plaintiff  should  abide  there  as  such  traveller  : 
that  while  the  plaintiff  was  abiding  in  the  said  inn  as  such 
traveller  as  aforesaid,  he  (the  plaintiff)  had,  and  up  to  the 
time  of  the  loss  hereinafter  mentioned  continued  to  have, 
with  him,  as  such  traveller  as  aforesaid  in  the  said  inn,  cer- 
tain goods  and  chattels  of  great  value,  to  wit,  a  watch,  a 
chain,  a  ring,  a  silver  pencil  case,  a  knife,  a  purse  and  cer- 
tain monies  belonging  to  the  plaintiff,  which  goods  and 
chattels  the  plaintiff  brought  into  the  said  inn  as  aforesaid. 
Yet  the  said  Joseph  Dethier,  while  the  plaintiff  was  abiding 
in  the  said  inn  as  such  traveller,  and  the  said  articles  and 
monies  were  so  within  the  said  inn,  broke  his  said  promise 
in  this,  that  he  did  not  keep  the  said  goods  and  chattels 
safely  and  without  diminution  or  loss,  and  by  reason  thereof 
the  said  goods  and  chattels  were  wrongfully  taken  away  by 
some  person  or  persons  to  the  plaintiff  yet  unknown,  and 
were,  and  still  are,  lost  to  the  plaintiff. 

Pleas  (inter  alia). — First :  That  the  said  Joseph  Dethier 
did  not  promise  the  plaintiff  as  alleged. — Thirdly :  That 
the  said  Joseph  Dethier  did  not  break  his  said  promise  as 
alleged. — Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings,  after  Trinity  term,  1860,  the  following  facts 
appeared: — On  the  14th  December,  1859,  the  plaintiff, 
who  was  a  Manchester  manufacturer,  came  to  London  and 
went  to  the  Great  Northern  Hotel,  which  was  at  that  time 
kept  by  the  defendants'  testator,  Joseph  Dethier.  The 
plaintiff  occupied  a  bedroom  on  the  third  floor,  and  over 
the  mantel-piece  was  the  following  notice : — 

"Take  Notice. 

"  This  Building  is  Fire  Proof. 

"  Several  robberies  having  taken  place  during  the  night  in 

the  principal  hotels  of  London,  the  proprietor  of  the  Great 

Northern  Hotel  respectfully  requests  all  visitors  to  use  the 
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night  bolt  Money,  jewellery,  or  articles  of  value  are  re- 
quested to  be  left  at  the  bar,  otherwise  the  proprietor  will 
not  hold  himself  responsible  for  any  loss. 

"  F.  Dethier, 

"  Proprietor.* 

The  plaintiff  had  with  him  a  gold  repeater  watch  and 
chain,  a  gold  ring,  a  silver  pencil  case,  a  knife,  and  a 
purse  with  51.  15*.  in  it.  On  the  night  of  the  15th, 
when  he  retired  to  rest,  he  placed  his  watch  on  a  round 
pedestal  at  the  side  of  the  bed,  and  the  other  articles  on  the 
dressing  table.  The  plaintiff  stated  that  he  locked  the  bed* 
room  door  and  left  the  key  in  the  lock.  Witnesses  were, 
however,  called,  on  the  part  of  the  defendants,  to  prove  that 
the  plaintiff  had  told  them  he  had  not  locked  the  door. 
When  the  plaintiff  awoke  on  the  following  morning  he 
found  that  his  watch  and  the  other  articles  were  gone,  and  - 
the  door  of  his  bedroom  was  slightly  open. 

On  cross-examination  the  plaintiff  admitted  that  he  had 
seen  the  notice  over  the  mantel-piece,  but  said  that  he  did 
not  read  any  more  than  the  word  "  Notice."  He  did  not 
use  the  night  bolt. 

It  was  submitted,  on  the  part  of  the  defendants,  that  the 
action  was  not  maintainable  against  executors;  and  that 
there  was  no  evidence  of  the  promise  as  laid  in  the  declara- 
tion. The  learned  Judge  reserved  the  points,  giving  the 
plaintiff  leave  to  amend;  and  his  lordship  left  it  to  the 
jury  to  say  whether  the  plaintiff  was  guilty  of  negligence 
in  not  reading  the  notice,  or  in  not  locking  the  door.  The 
jury  having  found  a  verdict  for  the  plaintiff, 

Phinn,  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  enter 
a  nonsuit  on  the  grounds,  first,  that  no  such  action  lies  against 
executors ;  secondly,  that  the  promise,  as  laid  in  the  declara- 
tion, was  not  proved ;  thirdly,  that,  if  proved,  it  was  qualified 
by  the  notice,  and  that  the  defendant's  testator  was  protected 
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thereby:  or  why  a  new  trial  should  not  be  had,  on  the 
ground  of  misdirection  in  this,  that  the  learned  Judge 
should  have  directed  the  jury  that,  if  there  was  no  negli- 
gence on  the  part  of  the  defendants'  testator,  the  defend- 
ants were  not  liable. 

Honyman  shewed  cause. — First,  this  is  not  an  actio 
personalis,  which  dies  with  the  person.  An  action  might 
have  been  maintained  against  the  testator,  either  in  case  on 
his  common  law  liability,  or  in  assumpsit  for  a  breach  of 
contract,  and,  if  the  latter  form  were  adopted,  the  money 
counts  might  be  joined.  A  carrier  may  be  sued  in  assumpsit, 
because  a  promise  is  implied  from  his  duty  to  carry  safely : 
Max  v.  Roberts  (a).  The  rule  of  law  is  thus  stated  by  Lord 
Mansfield  in  Hambly  v.  Trott  (b) : — "  As  to  those  which 
•  survive  or  die ;  in  respect  of  the  form  of  action.  In  some 
actions  the  defendant  could  have  waged  his  law;  and, 
therefore,  no  action  in  that  form  lies  against  an  executor. 
But  now  other  actions  are  substituted  in  their  room  upon 
the  very  same  cause,  which  do  survive  and  lie  against  the 
executor.  No  action  where,  in  form,  the  declaration  must 
be  quare  vi  et  armis  et  contra  pacem,  or  where  the  plea 
must  be  not  guilty,  can  lie  against  the  executor. .  •  An 
action  on  the  custom  of  the  realm  against  a  common  carrier 
if  for  a  tort  and  supposed  crime ;  the  plea  is,  not  guilty ; 
therefore  it  will  not  lie  against  an  executor.  But  assumpsit, 
which  is  another  action  for  the  same  cause,  will  lie.  So,  if 
a  man  take  a  horse  from  another,  and  bring  him  back  again, 
an  action  of  trespass  will  not  lie  against  his  executor,  though 
it  would  against  him  ;  but  an  action  for  the  use  and  hire  of 
the  horse  will  lie  against  the  executor."  In  Powell  v. 
Layton  (c),  Sir  J.  Mansfield,  C.  J.,  said,  "  I  suppose  there 

(a)  12  East,  89.  (b)  1  Cowp.  371.  375. 

(c)  2  Bos.  &  F.  N.  R.  365.  370. 
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can  be  no  doubt,  and,  indeed,  it  is  so  stated  by  Lord        1861. 

Mansfield  in  Hambly  v.  Trott  (a),  tbat  if  a  common  carrier      ^p^  ^ 

accept  goods  to  carry,  and  then  die,  an  action  will  lie  against  r. 

. .  ,-r  7  Ravey. 

his  executor.     How  is  that  ?     Why,  because  the  action  is 

founded  on  contract."  [fVilde,  B. — In  Story  on  Bailments, 
sect.  470,  p.  495,  5th  ed.,  it  is  said  that  "  the  custody  of  the 
goods  may  be  considered  as  accessory  to  the  principal  con- 
tract."] Before  the  statement  of  a  promise  was  abolished  by 
the  Common  Law  Procedure  Act,  1852,  s.  49,  it  was  usual 
to  declare  against  a  carrier  on  his  promise  "safely  and 
securely  to  carry  and  convey/'  This  subject  was  discussed 
in  Boorman  v.  Brown(b),  which  established  this  principle,  that 
wherever  there  is  a  contract,  and  something  to  be  done  in 
the  course  of  the  employment  which  is  the  subject  of  that 
contract,  if  there  is  a  breach  of  duty  in  the  course  of  that 
employment,  the  party  injured  may  recover  either  in  tort 
or  on  contract.  That  was  an  action  against  a  broker  for  a 
breach  of  duty  in  delivering  goods  without  payment  of  the 
price,  and  as  the  duty  arose  from  express  contract  it  was 
held  that  he  was  liable  either  in  assumpsit  or  case.  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  said  (c): — "  That  there  is  a  large  class  of  cases  in 
which  the  foundation  of  the  action  springs  out  of  privity  of 
contract  between  the  parties,  but  in  which,  nevertheless,  the 
remedy  for  the  breach  or  nonperformance  is  indifferently 
either  assumpsit  or  case  upon  tort,  is  not  disputed.  Such 
are  actions  against  attornies,  surgeons,  and  other  professional 
men,  for  want  of  competent  skill  or  proper  care  in  the 
service  they  undertake  to  render:  actions  against  common 
carriers,  against  ship-owners  on  bills  of  lading,  against 
bailees  of  different  descriptions ;  and  numerous  other  in- 
stances occur  in  which  the  action  is  brought  in  tort  or  con- 
tract at  the  election  of  the  plaintiff."     [Channell,  B. — The 

(i)  1  Cowp.  375.  (b)  3  Q.  B.  516 ;  11  CI.  &  F.  1. 

(c)  3  Q.  B.  525. 
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rule  must  be  taken  with  this  limitation,  that  a  plaintiff  can- 
not, by  changing  the  form,  make  the  defendant  responsible 
in  the  one  action  when  he  would  not  have  been  responsible 
in  the  other.]  Tattan  v.  The  Oreat  Western  Railway 
Company  (a)  will  be  relied  on,  but  that  case  only  decided 
that  an  action  against  a  common  carrier  for  the  loss  of  goods, 
being  founded  on  a  breach  of  the  common  law  duty,  was  not 
within  the  19  &  20  Vict.  c.  108,  s.  30,  which  deprived  a 
plaintiff  of  costs  where  the  defendant  suffered  judgment  by 
default  in  an  action  to  recover  a  sum  not  exceeding  20/. 
At  all  events  the  declaration  may  be  amended  by  inserting 
a  count  founded  on  the  3  &  4  Wm.  4,  c.  42,  s.  2,  which 
provides  "  that  an  action  of  trespass,  or  trespass  on  the  case, 
may  be  maintaii  ;d  against  the  executors  or  administrators 
of  any  person  'jceased  for  any  wrong  committed  by  him  in 
his  lifetime  to  another  in  respect  of  bis  property,  real  or 
personal,  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  such  person's  death,  and  so  as 
such  action  shall  be  brought  within  six  calendar  months  after 
such  executors  or  administrators  shall  have  taken  upon  them- 
selves the  administration  of  the  estate,"  &c. — Secondly,  it 
is  objected  that  the  promise  as  laid  in  the  declaration  was  not 
proved.  [Pollock,  C.  B. — It  was  proved  if  such  a  promise 
can  be  implied.]  In  Ross  v.  Hill  (£),  which  was  -  n  action 
against  a  cab  proprietor  for  the  loss  of  a  portmanteau,  the 
declaration  alleged  that  the  defendant  promised  the  plaintiff 
to  carry  him  and  his  luggage  safely  and  securely :  it  was 
objected  that  the  promise  was  laid  too  largely,  inasmuch  as 
it  cast  on  the  defendant  the  liability  of  an  insurer,  as  a 
common  carrier:  but  the  Court  of  Common  Pleas  held  that 
the  words  "safely  and  securely "  might  receive  a  more 
modified  construction,  and  be  held  to  mean  safely  and 
securely,  regard  being  had  to  the  relative  rights  and  duties 

(a)  29  L.  J.,  Q.  B.  184.  (b)  2  C.  B.  877. 
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of  the  parties.    So  here  the  word  "  safely  v  may  be  construed        1861. 
to  mean  "with  due  and   reasonable  care." — Thirdly,  the 
promise  is  not  qualified  by  the  notice.     [Pollock,  C.  B.— 
In  my  opinion  the  notice  does  not  apply  to  articles  which 
a  person   ordinarily  carries  about  him.      He   must  take 
his  watch  into  his  bedroom,  or  it  would  be  of  no  use  to 
him.     If  the  watch  was  set  with  valuable  diamonds,  the 
notice  might  apply.]     It  is  not  competent  for  an  innkeeper 
to  repudiate  all  responsibility   for   loss.      The  right  of  a 
carrier  to  limit  his  common  law  liability  has  been  set  at 
rest  by  the  1 1  Geo.  4  &  1  Wm.  4,  c.  68 ;  but  the  notice 
for  that  purpose   is   inoperative    unless  it  comes  to  the 
knowledge  of  the  party :  Kerr  v.  Willan  (a).     Here  there  is 
no  evidence  that  the  contents  of  the  noti^a  were  known  to 
the  plaintiff;   and  therefore  he  did  not  b^gome  a  guest  on 
those  terms.     Moreover  the  notice  does  not  apply  to  such 
articles  as  the  plaintiff  lost. — Fourthly,  there  was  no  mis- 
direction.    The  fact  of  goods  being  stolen  from  a  public 
inn  is  prima  facie  evidence  of  negligence  on  the  part  of  the 
innkeeper:  Dawson  v.  Chamney  (b).  In  that  case  the  nature  of 
the  inquiry  left  the  cause  wholly  doubtful,  and,  therefore,  it 
was  a  question  for  the  jury,  whether  it  arose  from  want  of 
care  on  the  part  of  the  innkeeper.     [  Wilde,  B. — In  Story  on 
Bailments,  sect.  472,  p.  498,  5th  ed.,  it  is  said  : — "  But  inn- 
keepers are  not  responsible  to  the  same  extent  as  common 
carriers.     The  loss  of  the  goods  of  a  guest  while  at  an  inn 
will  be  presumptive  evidence  of  negligence  on  the  part  of 
the  innkeeper  or  his  domestics.    But  he  may,  if  he  can,  repel 
this  presumption,  by  shewing  that  there  has  been  no  negli- 
gence whatsoever;   or  that  the  loss  is  attributable  to  the 
personal  negligence  of  the  guest   himself."]      The  law  is 
thus  stated  in  Bac.  Abridg.    "  Inns  and  Innkeepers,"  (C) 
4.      "Innkeepers  are  clearly  chargeable  for  the  goods  of 
(a)  6  M.  &  Sel.  150.  (b)  5  Q.  B.  164. 
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guests  stolen  or  lost  out  of  their  inns,  and  this  without  any 
contract  or  agreement  for  that  purpose ;  for  the  law  makes 
them  liable  in   respect  of   the  reward,  as  also  in  respect 
of  their  being  places  appointed  and  allowed  by  law,  for 
the  benefit  and  security  of  traders  and  travellers."  A  person 
who  takes  in  horses  to  agist,  does  not,  like  an  innkeeper, 
insure  their  safety :  Broadwater  v.  Blot  (a).     In  Burgess  v. 
Clements  (£),  the  goods  were  lost  through  the  negligence  of 
the  plaintiff,  out  of  a  private  room  which  he  had  hired  for 
the  purpose  of  trade,  and  not  as  a  guest    Lord  Ellenborongh, 
C.  J.,  there  points  out  "that  the  law  obliges  an  innkeeper  to 
keep  the  goods  of  persons  coming  to  his  inn,  causa  hospitandi, 
safely,  so  that,  in  the  language  of  the  writ,  pro  defectu  hos- 
pitatoris  damnum  non  eveniat  ullo  modo."    But  where  a 
traveller  went  to  an  inn  and  desired  to  have  his  luggage 
taken  into  the  commercial  room,  to  which  he  resorted,  from 
whence  it  was  stolen,  it  was  held  that  the  innkeeper  was 
responsible,  although  he  proved  that  according  to  the  usual 
practice  of  his  house  the  luggage  would  have  been  deposited 
in  the  guest's  bedroom,  and  not  in  the  commercial  room,  if  no 
order  had  been  given  respecting  it:  Richmond  v.  Smith  (c). 
Bayley,J.,  there  said: — "It  appears  to  me  that  an  innkeeper's 
liability  very  closely  resembles  that  of  a  carrier.  He  is  primft 
facie  liable  for  any  loss  not  occasioned  by  the  act  of  God  or  the 
King's  enemies,  although  he  may  be  exonerated  where  the 
guest  chooses  to  have  his  goods  under  his  own  care.*9  [  Wilde, 
B. — That  is  a  mere  dictum,  not  necessary  for  the  decision  of 
the  case.]     By  the  custom  of  the  realm  innkeepers  are  bound 
to  keep  the  goods  and  chattels  of  their  guests,  which  are 
within   their  inns,  without  subtraction  or  loss  by  day  or 
night:   Cayle's  Case  (rf).  In  delivering  the  judgment  of  the 
Court  in  Cashillv.  Wright  (e)9  Erie,  J., said:— "  We  think  that 

(a)  Holt  N.  P.  547.  (d)  8  Rep.  32  a. 

(b)  4  M.  &  Sel.  806.  (<?)  6  E.  &  B.  891.  900. 

(c)  8  B.  &  C.  9. 
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the  rule  of  law,  resulting  from  all  the  authorities,  is  that  in  a 
case  like  the  present,  the  goods  remain  under  the  charge  of 
the  innkeeper  and  the  protection  of  the  inn,  so  as  to  make 
the  innkeeper  liable  as  for  breach  of  duty,  unless  the  negligence 
of  the  guest  occasions  the  loss  in  such  a  way  as  that  the  loss 
would  not  have  happened  if  the  guest  had  used  the  ordinary 
care  that  a  prudent  man  may  be  reasonably  expected  to  have 
taken  under  the  circumstances" — He  also  referred  to  Story 
on  Bailments,  sects.  468,  470,  471, 472,  482. 

Phinn  and  W.  H.  Lloyd,  in  support  of  the  rule. — First, 
there  is  no  instance  of  an  action  against  an  innkeeper 
upon  a  promise  to  keep  the  goods  of  bis  guest  safely.  The 
form  of  action  has  always  been  case  upon  the  custom  of  the 
realm.  Neither  is  there  any  instance  of  an  action  against 
an  innkeeper  in  which  the  breach  has  been  laid  so  widely  as 
in  this  declaration.  The  promise  alleged  is  not  that  implied 
by  law.  This  declaration  can  only  be  supported  by  proof 
of  an  express  promise.  The  authorities,  from  the  earliest  case 
to  that  of  Cashill  v.  Wright  (a),  shew  that  an  action  against 
an  innkeeper  is  founded  on  a  breach  of  duty.  The  extent 
of  his  obligation  is  the  duty  cast  upon  him  by  law,  and  his 
liability  does  not  arise  out  of  any  relation  between  him  and 
his  guest,  from  which  a  promise  is  implied.  The  doctrine 
on  this  subject  has  been  borrowed  from  the  Roman  law ; 
but  by  that  law  an  innkeeper  might  elect  whether  he  would 
receive  a  guest,  whereas  by  the  common  law  he  is  bound 
to  do  so,  if  he  has  room.  Suppose  an  innkeeper  refused 
to  receive  a  guest,  who  thereupon  tendered  him  a  reason- 
able sum  for  his  lodging,  upon  which  the  innkeeper  received 
him,  could  it  be  said  that  there  was  a  contract  between 
them  ?  There  is  no  authority  for  saying  that  a  presumption 
of  negligence,  on  the  part  of  the  innkeeper,  arises  from  the 

(a)  6E.&B.  891. 
VOL.  VT. — N.  S.  Z  EXCH. 
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loss  of  the   guest's  goods.     The  form  of  writ  in    Calyes 
Case  (a)  states  that  the  horse   was  stolen,   "pro  defectu 
ipsius  B.,"  shewing  that  there  must  be  a  default  on  the 
part  of  the  innkeeper.   It  is  true  that  in  some  cases  an  inn- 
keeper is  liable  in  assumpsit,  as,  for  instance,  upon  his  under- 
taking to  provide  food  and  lodging?  but  there  is  no  au- 
thority that  an  action  founded  on  contract  will  lie  against 
an   innkeeper  for   the   loss   of   his  guest's  goods.      The 
authorities  relied  on  are  all  actions  against  carriers.     The 
dicta  of  Lord  Mansfield  in  Hambly  v.  Trott  (J)  were  extra- 
judicial, the  only  question  being  whether  trover  would  lie 
against  an  executor.    The  observations  of  Sir  J.  Mansfield, 
in  Powell  v.  Layton  (c),  were  merely  in  illustration  of  that 
particular  case.     Pozzi  v.  Shipton  (rf),  and  Marshall  v.  The 
Yark9  Newcastle  and  Berwick  Railway  Company  (<?),  shew 
that  the  liability  of  a  carrier  is  not  founded  on  contract, 
but  on  the  general  custom  of  the  realm.     The  decision  in 
Tattan  v.  The  Great  Western  Railway  Company  (f)  pro- 
ceeded on  the  express  ground  that  the  common  law  duty  to 
carry  safely  arises  independently  of  contract.    A  legal  duty 
is  not  necessarily  convertible  into  a  contract.     [Pollock, 
C.  B. — It  is  the  duty  of  a  returning  officer  to  make  a  pro- 
per return  ;  but  there  is  no  contract  on  his  part  that  he  will 
do  so.]      Even  assuming  that  the  duty  of  an  innkeeper 
could  be  converted  into  a  contract,  it  would  not  be  such  a 
contract  as  is  stated  in  this  declaration. — Secondly,   the 
learned  Judge  misdirected  the  jury.     An  innkeeper  is  not 
an  insurer.     He  is  only  bound  to  use  reasonable  care  and 
diligence  in  keeping  the  goods  of  his  guest ;  and  if  he  has 
done   so,    be   is  not  responsible  for   their  loss.     In   this 
declaration  the   promise   and   breach  are   too  large;    the 

(a)  8  Rep/32  a.  (d)  8  A.  &  E.  963. 

(b)  1  Cowp.  371.  375.  (e)    11C.B.  655. 

(c)  2  N.  R.  365. 370.  (J)  29  L.  J.,  Q.  B.  1 84. 
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innkeeper  is  treated  as  an  insurer.  In  Ross  v.  Hill  (a), 
where  the  duty  alleged  was  to  carry  "  safely  and  securely," 
there  was  a  long  series  of  precedents  which  justified  the  v> 

Court  in  construing  those  words  with  reference  to  the  duty 
or  promise  implied  by  law  from  the  relation  of  the  parties. 
Here  the  duty  alleged  should  have  been  to  take  due  and 
proper  care,  as  an  innkeeper,  of  his  guest's  goods ;  and 
then  the  defendant  might  have  taken  issue  on  the  breach. 
There  is  no  precedent  in  which  the  loss  or  injury  is  not 
stated  to  have  occurred  through  the   default  of  the  inn- 
keeper.  In  these  cases  the  proper  direction  is  that  of  Cress- 
welly  J.,  in  Dawson  v.  Chamney  (&),  who  told  the  jury  to 
find  for  the  plaintiff,  if  they  were  of  opinion  that  the  de- 
fendant, by  himself  or  his  servants,  had  been  guilty  of 
direct  injury  or  of  negligence,  otherwise  for  the  defendant. 
The  plaintiff  was  warned  that  robberies  bad  taken  place  in 
the  night  at  hotels,  and  was  advised  to  use  the  night  bolt, 
which  he  "neglected  to  do. — Thirdly,  assuming  that  such  a 
promise  as  here  laid  can  be  implied,  it  was  qualified  by 
the  notice:  1    Smith's  Lead.   Cas.   175.     In  Richmond  v. 
Smith  (<?),  Lord  Tenterden,  C.  J.,  said  "  It  is  clear  that,  at 
common  law,  when  a  traveller  brings  goods  to  an  inn  the 
landlord  is  responsible  for  them.     And  if  it  had  been  in- 
tended by  the  defendant  not  to  be  responsible,  unless  his 
guests  chose  to  have  their  goods  placed  in  their  bedrooms, 
or  some  other  place  selected  by  him,  he  should  have  said 
so."  In  the  fourth  resolution  in  Calye's  Case  (d)  it  is  said : 
"  The  innkeeper  requires  his  guest  that  he  will  put  his 
goods  in  such  a  chamber,  under  look  and  key,  and  then  he 
will  warrant  them,  otherwise  not,  the  guest  lets  them  lie  in 
an  outer  court,  where  they  are  taken  away,  the  innkeeper 
shall  not  be  charged,  for  the  fault  is  in  the  guest,  as  it  was 

(a)  2  C.  B.  877.  (c)  8  B.  &  C.  9. 

(b)  5  Q.  B.  164.  (d)  8  Rep.  33  a. 
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held  in  16  Eliz.,  Dyer,  206."  [Pollock,  C.  B.— That  is  very 
different  from  the  notice  in  this  case.  Probably  at  that 
time  few  persons  could  read.]  If  the  guest  is  guilty  of 
negligence,  conducing  to  the  loss,  the  innkeeper  is  not 
liable:  Armistead  v.  Wilde  (a),  Story  on  Bailments,  sect. 
472,  p.  439,  6th  ed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  rule  to  set  aside  the  verdict 
for  the  plaintiff  and  enter  a  nonsuit,  or  for  a  new  trial.  The 
action  was  by  a  guest  against  the  executors  of  an  innkeeper, 
whose  property  had  been  stolen  during  the  night  The 
jury  found  a  verdict  for  the  plaintiff. 

We  are  of  opinion  that  this  rule  should  be  discharged. 
We  think  the  plaintiff  proved  the  declaration  as  it  stands. 
We  think  the  cases  have  established  that  where  «  relation 
exists  between  two  parties,  which  involves  the  performance 
of  certain  duties  by  one  of  them  and  the  payment  of  re- 
ward to  him  by  the  other,  the  law  will  imply,  or  the  jury 
jnay  infer,  a  promise  by  each  party  to  do  what  is  to  be  done 
by  him.  We  cannot  distinguish  this  case  from  the  case  of 
a  carrier.  If  so,  the  objection  that  such  an  action  would 
not  lie  against  executors  because  it  is  for  a  tort  does  not 
arise.  It  is  not,  however,  necessary  to  determine  this  if 
the  plaintiff  elects  to  amend,  which  he  may  do,  and  we 
think  successfully ;  because  it  seems  to  us,  notwithstanding 
the  ingenious  argument  of  Mr.  Phinn,  that  if  the  claim 
against  the  defendants  is  for  a  tort,  it  is  for  a  "  wrong  com- 
mitted," within  the  meaning  of  the  3  &  4  Wm.  4,  c.  42, 
sect.  2. 

Then,  being,  for  these  reasons,  of  opinion  that  the  action 

(a)  17  Q.  B.  261. 
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will  lie  against  the  executors  if  it  would  have  done  so        1861. 
against  the  testator,   it  remains  to  consider  whether  the       morgan 

direction  to  the  jury  was  correct     We  think  it  was.     The       ^  •• 

.  Bavit. 

objection  was  that  it  assumed  the  defendants  were  liable  if 
there  was  negligence  in  the  plaintiff,  and  that  therefore  the 
defendants  would  be  liable,  though  not  only  not  negligent, 
but  even  diligent.  But  we  think  that  is  the  law.  It  is  true  J* 
the  expression  in  the  forms  in  "  tort "  is,  that  the  loss  was 
"propter  defectum"  of  the  innkeeper;  but  we  think  the 
cases  shew  that  there  is  a  defect  in  the  innkeeper,  wherever 
there  is  a  loss  not  arising  from  the  plaintiff's  negligence, 
the  act  of  God  or  the  Queen's  enemies.  The  only  case 
that  points  the  other  way  is  Dawson  v.  Chamney,  as  re- 
ported 5  Q.B,  164.  According  to  the  report,  however, 
of  that  case  in  7  Jurist,  1037,  "  there  was  no  evidence  of 
the  manner  in  which  the  horse  received  the  injury  for 
which  the  action  was  brought"  (a).  This  may  be  the  ex- 
planation of  that  case;  for  though  damage  happening  to 
the  horse  from  what  occurred  in  the  stable  might  be  evi- 
dence of  defectus  or  neglect,  still,  if  it  was  not  shewn  how 
the  damage  arose,  it  was  not  even  shewn  that  it  arose  from 
what  occurred  in  the  stable.  This  would  reconcile  that 
case  to  the  general  current  of  authorities. 

Rule  discharged. 

(a)  This  report  is  evidently  innkeeper  was  not  answerable  for 

incorrect.    The  judgment,  which  injury  done  to  the  horse  of  a 

was  written,  commences  thus  (5  guest  placed  in  his  stable  by  the 

Q.  B.  168) : — "  This  was  a  motion  kick  of  another  horse,  unless  there 

for  a  new  trial  on  the  ground  of  was  some  negligence  proved  in 

misdirection,  the  learned  Judge  the  innkeeper.*' 
having  told  the  jury  that    the 
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Jan%  ^  Miller  and  Others  v.  Tetherington. 

™d^t£f  DECLARATION.— That  the  plaintifls  made  their  policy 
are  not  liable*  *#of  insurance  in  the  words  and  figures  following: — "Be  it 

under  the  ^  ° 

ordinary  form    known  that  Miller,  Houghton  and  Co.,  as  well  in  their  own 

of  policy,  for  . 

general  aver-  name  as  for  and  in  the  name  and  names  of  all  and  every 
ofthejetti-  other  person  or  persons  to  whom  the  same  doth,  may,  or 
■towed^n  s^a^  appertain,  in  part  or  in  all,  doth  make  insurance,  and 
custom  and11*  caufle  themselves,  and  them  and  every  of  them,  to  be  insured, 

toSto^e"1"  "08t  or  not  k*1*  at  anc*  **°m  Miramichi  to  Liverpool,  upon 
terms  of  the  any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
and  other  furniture  of  and  in  the  good  ship  or  vessel  called 
the  new  ship,  declared  '  The  Chatsworth/  9th  September, 
whereof  —  is  master,  &c,  beginning  the  adventure  upon 
the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship  as  above,  upon  the  said  ship,  &c, 
including  collision  clause,  and  so  shall  continue  and  endure 
during  her  abode  there,  upon  the  said  ship,  &c. ;  and  fur- 
ther, until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c,  and  goods  and  merchandises  whatsoever,  shall 
be  arrived  at  as  above,  upon  the  said  ship,  &c,  until  she 
hath  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandises  until  the  same  be 
there  discharged  and  safely  landed ;  and  it  shall  be  lawful 
for  the  said  ship,  &c,  in  this  voyage  to  proceed  and  sail  to, 
and  touch  and  stay  at,  any  port  or  places  whatsoever,  with- 
out prejudice  to  this  insurance.  The  said  ship,  &c,  goods 
and  merchandises,  &c,  for  so  much  as  concerns  the  insured, 
by  agreement  between  the  insured  and  insurers  in  this 
policy,  are  and  shall  be  valued  at  on  ship,  valued  at  8000/., 
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warranted  to  sail  on  or  before  the  1st  September,  1859. 
Touching  the  adventures  and  perils  which  we,  the  insurers, 
are  contented  to  bear  and  do  take  upon  us  in  this  voyage ;  T  °- 
they  are,  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  ww. 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  what  nature,  condition, 
or  quality  soever,  barratry  of  the  master  and  mariners,  and 
of  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment  or  damage  of  the  said  goods 
and  merchandises,  and  ship,  &c,  or  any  part  thereof;  and 
in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the 
insured,  their  factors,  servants,  and  assigns,  to  sue,  labour, 
and  travel  for,  in,  and  about  the  defence,  safeguard  and  re- 
covery of  the  said  goods  and  merchandises,  and  ship,  &c, 
or  any  part  thereof,  without  prejudice  to  this  insurance,  to 
the  charges  whereof  we,  the  insurers,  will  contribute,  each 
one  according  to  the  rate  and  quantity  of  this  sum  herein 
insured.  And  it  is  agreed  by  us,  the  insurers,  that  this 
writing  or  policy  of  insurance,  shall  be  of  as  much  force  and 
effect  as  the  surest  writing  or  policy  of  insurance  heretofore 
made  in  Lombard  Street,  or  in  the  Royal  Exchange,  or 
elsewhere  in  London ;  and  so  we,  the  insurers,  are  con- 
tented, and  do  hereby  promise  and  bind  ourselves,  each  one 
for  his  own  part,  our  heirs,  executors,  and  goods,  to  the  in- 
sured, their  executors,  administrators  and  assigns,  for  the 
true  performance  of  the  premises,  confessing  ourselves  paid 
the  consideration  due  unto  us  for  this  insurance  by  the 
insured,  at  and  after  the  rate  of  40*.  per  cent.  In  witness 
whereof  we,  the  insurers,  have  subscribed  our  names  and 
sums  insured  in  Liverpool.  N.B.  Corn,  fish,  salt,  fruit* 
flour,  and  seed  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free  from  average  under 
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1861.  5£  per  cent ;  and  all  other  goods,  and  also  the  ship  and 
freight,  are  warranted  free  from  average  under  32.  per  cent., 
unless  general,  or  the  ship  be  stranded.  And  we  further 
agree,  that  in  case  the  said  ship  shall  come  into  collision 
with  any  other  ship  or  vessel,  and  the  insured  shall,  in  con- 
sequence thereof,  become  liable  to  pay,  and  shall  pay  (as 
damages  to  the  owners  or  charterers  of  such  other  ship  or 
vessel,  or  to  the  owners  or  consignees  of  the  cargo  thereof, 
or  to  the  master  and  crew  or  passengers  thereof),  for  the 
loss  of  or  injury  to  their  goods  and  effects  on  board  such 
other  vessel,  or  for  costs  (but  not  for  damages  for  loss  of  life 
or  personal  injury  to  individuals),  any  sums  not  exceeding 
the  value  of  the  ship  or  vessel,  new  ship,  and  her  freight,  by 
or  in  pursuance  of  the  judgment  of  any  Court  of  law  or 
equity,  or  of  the  Court  of  Admiralty,  or  by  or  in  pursuance 
of  any  award  made  upon  any  reference  entered  into  by  the 
insured,  with  our  previous  consent  in  writing,  we  will  sever- 
ally bear  and  pay  such  proportion  of  three-fourth  parts  of 
sums  so  paid  as  aforesaid,  as  our  respective  subscriptions 
hereto  bear  to  the  value  of  the  said  ship  or  vessel  hereby 
insured,  and  her  freight,  warranted  free  from  capture,  seizure, 
or  detention,  and  all  other  consequences  of  hostilities."  That 
thereupon,  afterwards,  in  consideration  that  the  plaintiffs 
then  paid  to  the  defendant  a  certain  sum  of  money,  to  wit 
34*.,  as  a  reward  and  premium  for  the  insurance  of  S5L  upon 
the  premises  in  the  said  policy  mentioned,  the  defendant 
became  and  was  an  insurer  on  the  said  policy,  and  duly 
subscribed  the  same  as  such  insurer  of  the  said  sum  of  857. 
upon  the  said  premises  in  the  said  policy  mentioned ;  and 
the  plaintiffs,  or  some  or  one  of  them,  were  and  was  in- 
terested in  the  said  ship,  the  matter  of  the  said  insurance, 
to  the  whole  value  so  insured,  and  the  said  insurance  was  so 
made  for  their  use  and  benefit,  and  divers  goods  were 
shipped  on  board  of  the  said  ship  for  the  voyage  in  the  said 
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policy  mentioned,  and  were  lawfully  on  board  the  same,  to        1861. 

be  carried  for  certain  freight  and  hire;  and  the  ship,  with 

the  goods  lawfully  on  board,  departed  and  set  sail  from  the 

port  of  Miramichi,  on  the  voyage  in  the  policy  mentioned, 

and  all  things  happened  and  were  done  of  every  kind  to 

entitle  the  plaintiffs  to  maintain  this  action ;  and  while  the 

said  ship  was  proceeding  on  the  said  voyage  with  the  said 

goods  so  lawfully  on  board,  the  said  ship  was,  by  divers 

of  the  perils  insured  against,  damaged,  to  the  great  loss  and 

damage  of  the  plaintiffs ;  and  also  during  the  said  voyage 

and  risk  certain  of  the  said  goods,  and  part  of  the  said  ship 

and  freight,  were  necessarily  sacrificed,  and  part  of  the  said 

goods  was  necessarily  jettisoned,  for  the  safety  of  the  said 

ship,  freight,  and  cargo,  and  for  the  safety  of  the  said  ship 

from  the  perils  insured  against,  to  a  great  value ;  and  divere 

sums  were  expended  and  sacrifices  made  by  the  plaintifis  in 

and  about  the  suing,  labouring  and  travelling  in  and  about 

the  safeguard  of  the  ship ;  and  the  plaintiffs  lost  the  said 

sums  so  expended,  and  had  also  to  pay  and  contribute,  and 

did-  pay  and  contribute,  as  and  for  general  average,  and  as 

and  for  the  contribution  due  and  owing  for  the  ship,  &c. 

Pleas. — First,  as  to  so  much  of  the  declaration  as  relates 
to  the  jettison  of  the  goods :  that  the  goods  so  jettisoned 
consisted  of  timber  stowed  upon  the  deck  of  the  ship  for 
the  voyage,  being  a  voyage  from  a  port  in  British  North 
America  to  a  port  in  England ;  and  that  the  policy  was 
made  in  Liverpool ;  and  that,  before  and  at  the  time  of  the 
making  of  the  policy,  there  had  been  and  was,  at  Liverpool 
and  elsewhere  in  England,  a  well-known  and  approved 
usage  and  custom  of  trade  among  shipowners  and  under- 
writers, in  the  trade  of  carrying  timber  from  British  North 
America  to  England,  that  underwriters  on  ships  are  not 
liable,  under  the  ordinary  form  of  policy,  such  as  the 
policy  in  the  declaration  mentioned,  to  pay  or  contribute 
towards  any  general  average  or  contribution  payable  by  the 
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1861.  shipowner  on  account  of  the  jettison  of  any  timber  stowed 
upon  deck ;  of  which  usage  and  custom  the  plaintiffs  and 
the  defendant,  at  the  time  of  the  making  of  the  policy,  had 
notice,  and  made  the  policy  with  reference  thereto. 

Secondly,  as  to  so  much  of  the  declaration  as  relates  to 
the  jettison  of  the  goods :  that  the  goods  so  jettisoned  con- 
sisted of  timber  stowed  upon  the  deck  of  the  ship  for  the 
voyage,  being  a  voyage  from  a  port  in  British  North  America 
to  a  port  in  England;  and  that  the  policy  was  made  in 
Liverpool ;  and  that,  before  and  at  the  time  of  the  making 
of  the  policy,  there  had  been  and  was,  at  Liverpool  and 
elsewhere  in  England,  a  well-known  and  approved  usage 
and  custom  of  trade  among  shipowners,  shippers,  merchants, 
and  underwriters,  in  the  trade  of  carrying  timber  from 
British  North  America  to  England,  that  the  loss  occasioned 
by  the  jettison  of  timber  loaded  on  deck,  for  the  preserva- 
tion of  the  ship  and  cargo  in  such  voyages,  is  not  con- 
tributed for  by  any  general  average  among  all  the  owners  of 
the  ship,  freight,  and  cargo  on  board  such  ship,  but  the  loss 
so  occasioned  by  such  jettison  is,  in  the  first  place,  appor- 
tioned over  the  ship,  the  freight  of  cargo  both  on  and  under 
deck,  jettisoned  and  not  jettisoned,  and  the  cargo  both  on 
and  under  deck,  both  jettisoned  and  not  jettisoned,  accord- 
ing to  their  respective  values,  by  a  statement  which  is  called 
general  contribution ;  but  no  owner  of  any  of  the  above 
interests  is,  by  custom,  liable  for  the  proportion  falling  on 
his  interests,  except  those  who  are  parties  to  the  contract 
for  the  carriage  of  cargo  on  deck ;  and  by  the  same  usage 
and  custom  no  underwriter  on  a  ship  is  liable,  under  the 
ordinary  form  of  policy,  such  as  the  policy  in  the  declara- 
tion mentioned,  to  pay  or  contribute  towards  the  amount  of 
the  said  general  contribution  payable  or  to  be  borne  by  the 
shipowner  on  account  of  the  jettison  of  any  timber  stowed 
upon  deck;  of  which  said  usage  and  custom  the  plaintiffs 
and  the  defendant,  at  the  time  of  the  making  of  the  said 
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policy,  had  notice,  and  made  the  said  policy  with  reference 
thereto.  And  that,  by  reason  of  the  said  usages  and  cus- 
toms, the  plaintiffs,  as  the  owners  of  the  said  ship,  had  not 
become  liable  to  pay,  nor  had  they  paid,  any  sum,  as  general 
average,  on  account  of  the  jettison  of  the  goods  in  the  de- 
claration mentioned,  but  had  become  liable  to  contribute 
towards  such  general  contribution  as  aforesaid,  which  was 
the  only  loss  sustained  by  the  plaintiffs,  as  the  owners  of  the 
said  ship,  on  account  of  the  jettison  of  the  goods. 

Demurrers  to  pleas. 

Replication  to  first  plea. — That  there  had  been  and  was 
a  known  and  approved  usage  of  trade  among  shippers  and 
carriers  of  timber  from  British  North  America  to  England, 
for  the  carrying  of  timber  upon  deck  during  the  season  of 
the  year  wherein  the  carrying  of  timber  upon  deck  is  not 
prohibited  by  statute ;  and  a  known  and  approved  usage  of 
trade,  whereby  the  underwriters  at  Liverpool  insure  such 
timber  carried  partly  below  and  partly  above  deck,  or  all 
below  or  all  above  deck,  by  the  words  "on  and  over  all;" 
and  that  the  said  timber  was  being  carried  during  the  season 
whqn  such  carrying  upon  deck  is  allowed  and  permitted  by 
law,  and  was  well  and  safely  stowed  according  to  the  said 
usage  and  custom  for  carrying  the  same. 

Replication  to  second  plea. — That  at  the  time  aforesaid 
there  had  been  and  was  a  known  and  approved  usage  and 
custom  of  trade  among  shippers  and  owners  of  timber  from 
British  North  America  to  Liverpool  and  elsewhere  in  Eng- 
land, and  at  Liverpool  aforesaid,  for  the  carrying  of  timber 
upon  deck  during  the  season  of  year  wherein  the  carrying 
of  timber  upon  deck  is  not  prohibited  by  statute ;  and  a  known 
and  approved  usage  of  trade  between  merchants  and  under- 
writers of  Liverpool  aforesaid,  whereby  underwriters  insure 
such  timber  so  carried  along  with  other  timber  by  the  words 
in  the  policies  "on  and  over  all;"  and  that  such  timber  in 
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the  plea  mentioned  was  being  carried  upon  deck  during  the 
season  when  such  carrying  was  not  prohibited  by  statute, 
and  was  allowed  and  permitted  by  law,  and  was  well  and 
safely  stowed  according  to  the  said  usage  and  custom  for 
carrying  the  same ;  and  that  the  said  general  contribution, 
in  the  plea  mentioned  as  a  contribution  to  which  the  plain- 
tiffs were  liable,  amounted  to  a  greater  sum  than  a  general 
average  contribution. 

Demurrers  to  replications. 

Broun,  for  the  plaintiffs. — The  pleas  are  bad.  They  set 
up  customs  which  contradict  the  terms  of  the  policy  by 
which  the  underwriter  is  responsible  for  general  average. 
The  obligation  to  pay  general  average  arises  from  law,  and 
there  cannot  be  a  custom  not  to  pay  that  which  a  person  has 
undertaken  to  pay.  In  Hall  v.  Janson  (a\  which  was  an 
action  on  a  policy  of  insurance,  with  "freight  warranted  free 
from  average  under  SL  per  cent.,  unless  general,19  the  interest 
insured  being  "  money  advanced  to  the  insured  as  owner  of 
the  ship,"  on  account  of  the  freight  and  cargo  loaded  on 
board  and  subject  to  the  risk  of  the  voyage,  this  was  held 
an  insurance  on  freight,  and  that  a  custom  in  a  particular 
place  that  insurers  of  money  advanced  on  freight  were  not 
liable  to  make  good  an  average  loss,  was  inconsistent  with  the 
policy,  and  therefore  inadmissible.  [Martin,  B.,  referred  to 
Mxhcard  v.  Hibbert  (6).]  There  the  only  question  was  as  to 
the  validity  ofa  custom  in  a  certain  trade  tostowgoodsondeck. 
In  Blackett  v.  The  Royal  Exchange  Insurance  Company  (c), 
which  was  an  action  on  a  policy,  in  the  usual  form,  on  ship, 
tackle,  boat,  &c,  evidence  of  usage  that  the  underwriters  never 
pay  for  the  loss  of  boats  on  the  outside  of  the  ship,  slung  upon 
the  quarter,  was  held  inadmissible.     Gould  v.  Oliver  (d)  is  an 

(a)  4  E.  &  B.  500.  (c)  2  C.  &  J.  244. 

(b)  3Q.6.  120.  (d)  4  Bing.  N.  C.  134. 
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authority  that  there  is  nothing  illegal  in  carrying  goods  on 

deck,  provided  they  are  not  stowed  in  an  improper  manner. 

[Martin,  B. — What  is  there  to  prevent  an  underwriter  from 

Trthb&inq- 
saying  that  he  will  not  be  responsible  for  the  loss  of  cargo         to*. 

stowed  in  a  particular  manner  ?]  By  this  policy,  the  under- 
writer has  contracted  to  pay  in  respect  of  all  jettison.  The 
custom  of  general  contribution,  alleged  in  the  second  plea, 
is  unreasonable  and  against  the  policy  of  the  law.  Even  if 
it  be  good,  the  underwriter  is  bound  to  reimburse  the  plain- 
tiff the  amount  he  has  paid.  General  contribution  is  in  effect 
general  average.  The  pleas  being  bad,  it  is  not  necessary 
to  argue  in  support  of  the  replications. 

MeUtih,  for  the  defendant — The  customs  alleged  in  the 
pleas  are  reasonable  and  do  not  contradict  the  policy  in  the 
sense  of  the  rule  by  which  evidence  is  inadmissible  to  con- 
tradict a  written  document  The  carrying  a  cargo  on  deck 
is  dangerous  and  increases  the  probability  of  jettison.  The 
legislature  has  prohibited  the  practice,  between  the  1st  of 
September  and  the  1st  of  May,  in  trading  from  British 
North  America  and  Honduras  (a).  Boss  v.  Thioaite,  cited  in 
Park  on  Insurance  (5),  was  an  action  on  a  policy  of  insurance 
of  the  captain's  goods  for  six  months  certain.  The  loss  was 
chiefly  for  goods  lashed  on  deck,  the  captain's  clothes,  and  the 
ship's  provisions.  It  was  proved  by  an  underwriter  and  a 
broker  that  none  of  those  things  are  within  a  general  policy 
on  goods,  for  the  risk  was  greater  as  to  goods  lashed  on  deck 
than  on  other  goods ;  and  a  policy  on  goods  means  only  such 
goods  as  are  merchantable  and  a  part  of  the  cargo.  They 
also  swore  that  when  goods  like  the  present  are  meant  to  be 
insured,  they  are  always  insured  by  name,  and  the  premium 
is  greater.  Lord  Mansfield  said,  he  thought  it  consistent 
with  reason,  and  understood  the  usage  to  be  so;  therefore 

(a)  8  &  9  Vict.  c.  93,  ss.  24. 26.        (b)  1  Park  on  Ins.  23, 8th  ed. 


Tkthwuhq 
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1861.        he  advised  the  plaintiff  to  withdraw  a  juror,  the  premium 
^r"r^-/      having  been  paid  into  Court,  to  which  he  consented."   The 
learned  author  then  says,  "And  in  a  more  modern  case  (a), 
to*.         Mr.  Justice  Chambre  and  a  special  jury  decided  that  goods 
stowed  on  deck  were  not  within  a  general  policy  on  goods  (&)." 
These  replications  admit  that  the  custom  still  exists  at  Liver- 
pool*    The  insurance  of  timber  on  deck  by  the  words  "  on 
and  over  all,"  shews  that  deck  cargo  would  not  be  included 
in  the  policy  without  those  words.     Then,  if  by  custom 
deck  cargo  may  be  excluded,  by  the  same  custom  general 
average  in  respect  of  it  may  also  be  excluded.    If  an  ordi- 
nary policy  upon  goods  is  not  contradicted  by  shewing  a 
custom  that  a  cargo  on  deck  is  not  included,  a  fortiori  such 
a  policy  is  not  contradicted  by  shewing  that  jettison  of  deck 
cargo  is  not  included  in  general  average.    The  only  diffi- 
culty arises  from  the  case  of  Blackettv.  The  Royal  Exchange 
Insurance  Company  (c).     There  Lord  Lyndhurst  said: — 
"  Usage  may  be  admissible  to  explain  what  is  doubtful,  it 
is  never  admissible  to  contradict  what  is  plain.    The  cases 
which  are  collected  in.l  Phillipps  and  Starkie  upon  Evi- 
dence (d)  clearly  establish  this  position ;  and  a  reference 
is  made  to  the  same  subject  in  the  second  volume  of 
Mr.  Phillipps's  book  (e): — "If,  however,  those  words  are  to 
be  taken  literally,  many  usages  would  be  overthrown."  The 
authorities  on  this  subject  were  commented  on  in  Myers  v. 
Sarl(f).     That  was  an  action  on  an  agreement  under  seal, 
by  which  the  plaintiff  contracted  to  build  for  the  defendants 
a  house  and  premises  for  a  certain  sum,  and  it  was  provided 
that  "  no  alterations  or  additions  should  be  admitted  unless 
directed  by  the  defendant's  architect,  by  writing  under  his 
hand,  and  a  weekly  account  of  the  work  done  thereunder 

(a)  Backhouse  v.  Ripley,  Sit-  (c)  Pp.  553  to  559. 
tingg  after  Mich.  T.  1S02,  in  the  (d)  Pp.  1032  to  1038. 
Court  of  Common  Pleas.  (e)  Pp.  36,  37. 

(b)  2  C.  &  J.  244.  (/)  30  L.  J.,  Q.  B.  9. 
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should  be  delivered  to  the  architect  every  Monday  next        1861. 
ensuing  the  performance  of  such  work :"  it  was  held  that       ^T*^* 
parol  evidence  was  admissible  to  shew  that,  by  the  usage  of  »• 

the  building  trade,  "weekly  accounts"  meant  accounts  of  the         ton. 
day  work  only,  and  did  not  extend  to  extra  work  capable  of 
being  measured. 

The  Court  then  called  on 

Broun,  who  replied. 

Martin,  B. — We  are  all  of  opinion  that  the  pleas  are 
good.  The  declaration  is  on  a  policy  of  insurance  in  the 
ordinary  form  on  a  ship  and  cargo,  and  no  doubt  in  such 
case  the  underwriter  is  responsible  for  general  average  pro- 
perly so  called.  The  defendant  by  his  plea  says,  "I  admit 
that  the  underwriter  is  responsible  for  general  average ;  but 
there  is  at  Liverpool  an  usage  and  custom  to  the  effect  that, 
when  a  claim  for  general  average  arises  by  reason  of  jettison 
of  deck  cargo,  the  underwriter  is  not  responsible;  and 
the  plaintiffs  and  defendant  had  notice  of  the  usage  at 
the  time  of  making  the  policy,  and  made  the  policy  with 
reference  to  it."  No  doubt,  the  rule  of  law  is  that  an 
underwriter  is  responsible  for  general  average,  but  here  it  is 
admitted  by  the  demurrers  that  the  policy  was  made  on  the 
express  understanding  which  I  have  mentioned,  and  it  is 
for  Mr.  Broun  to  shew  that  this  understanding  cannot  take 
effect.  He  has  failed  to  do  so ;  and  I  think  the  real  answer  is 
that  given  by  Mr.  Mellish,  viz.,  that  the  usage  is  in  truth  no 
contradiction  of  the  policy  in  the  sense  of  the  rule  that 
evidence  is  inadmissible  to  contradict  a  written  contract, 
but  merely  explains  it  and  shews  the  species  of  general 
average  for  which  the  underwriter  is  responsible.  Where 
the  words  of  a  contract  are  not  those  ordinarily  used,  but 
such  as  are  used  in  a  particular  trade,  it  is  always  competent 
to  shew  the  sense  in  which  they  are  used.  There  are  a  variety 


Tbtbkexmg- 
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of  contracts  with  respect  to  which  gross  injustice  would  be 
done  unless  the  parties  were  allowed  to  shew  what  the  terms 
of  them  really  meant.  The  case  of  Blackett  v.  The  Royal 
to*.  Exchange  Insurance  Company  (a)  is  supposed  to  be  an  au- 
thority for  the  plaintiffs,  but  Lord  Lyndhurst,  in  his  judgment, 
points  out  that  the  case  of  goods  lashed  upon  deck  is  plainly 
distinguishable  and  stands  upon  a  different  principle,  and 
that  an  underwriter  may  shew  that  he  is  not  responsible  for 
a  cargo  loaded  on  deck.  The  principle  is  this,  that  the 
term  "shipped  on  board"  means  shipped  in  that  part  of 
the  vessel  usually  appropriated  to  the  stowage  of  goods,  and 
consequently  the  underwriter  is  not  liable  for  jettison  unless 
the  goods  are  shipped  in  the  ordinary  way.  I  agree  with 
Mr.  MtUish  that  from  the  use  of  the  words  "on  and  over 
all,"  in  the  replications,  the  parties  well  knew  what  they  were 
doing;  and  that,  for  the  purpose  of  making  the  underwriters 
responsible,  those  words  must  be  inserted  in  the  policy.  For 
these  reasons  I  am  of  opinion  that  the  pleas  are  good. 

Channell,  B. — I  am  also  of  opinion  that  the  pleas  are 
good,  and  that  they  are  not  answered  by  the  replications ; 
therefore  the  defendant  is  entitled  to  judgment.  The  pleas 
do  not  deny  that  upon  an  ordinary  policy  the  underwriter  is 
liable  for  general  average,  and  the  question  is  whether  a 
custom  that  he  shall  not  be  responsible  for  jettison  in  respect 
of  a  cargo  shipped  on  deck  contradicts  the  language  of  the 
policy.  I  am  of  opinion  that  it  does  not  The  defendant 
is  liable  for  general  average  by  virtue  of  the  policy,  but  the 
effect  of  this  custom  is  to  limit  his  liability  in  respect  of  a 
particular  portion  of  the  cargo.  I  have  great  difficulty  in 
reconciling  the  decision  in  Blackett  v.  The  Royal  Exchange 
Insurance  Company  (a)  with  that  of  Ross  v.  Thwaite  (6),  but 
I  am  of  opinion  that  in  this  case  there  is  no  such  contradic- 
tion of  the  policy  as  to  exclude  the  custom.  I  am  disposed  to 
(a)  2  C.  &  J.  244.  (ft)  1  Park  on  Ins.  23,  8th  ed. 
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adopt  the  view  of  my  brother  Blackburn  in  Myers  v.  Sarl(a), 
that  the  true  test  is  whether  the  custom  is  applicable  to  the 
language  used ;  and  that  where  a  custom  is  well  known  to  ». 

TlTHERINQ* 

exist,  the  parties  must  be  taken  to  have  contracted  with         ton. 
reference  to  it     Here  the  words  of  the  policy  shew  that 
the  parties  meant  to  exclude  the  custom.     Of  course  each 
case  must  depend  on  its  particular  circumstances. 

Wilde,  8. — I  am  also  of  opinion  that  the  pleas  are  good. 
They  shew  that,  although  an  underwriter  is  usually  liable 
for  general  average,  there  is  a  custom  at  Liverpool,  which 
the  plaintiffs  and  defendant  knew,  that  an  underwriter  is 
not  responsible  for  general  average  in  respect  of  a  cargo 
loaded  on  deck,  and  the  first  question  is  whether  that  is  a 
reasonable  custom.  I  should  have  said  it  was  reasonable  if 
the  matter  had  stopped  there.  An  underwriter  who  receives 
a  premium  without  knowing  whether  there  will  be  a  deck 
cargo,  and  who  receives  no  more  if  a  deck  cargo  is  carried, 
may  well  say  "I  will  not  be  exposed  to  loss  by  reason 
of  a  deck  cargo."  But  the  second  plea  discloses  another 
matter  which  makes  this  more  reasonable,  viz.,  that  by 
custom  the  owners  of  under  deck  cargo  are  not  liable  to 
contribute.  But  the  main  objection  is  that  the  custom 
contradicts  the  terms  of  the  contract.  I  think  it  does  not. 
Where  general  words  are  used,  evidence  which  shews  that 
in  a  particular  trade  they  have  a  more  limited  meaning  is 
not  contradictory.  The  words  "general  average"  are  in  a 
certain  sense  terms  of  art,  and  capable  of  being  explained 
by  custom  as  having  a  peculiar  meaning.  It  is  not  unrea- 
sonable to  hold  that  custom  good,  which  was  well  known  to 
both  parties  and  upon  the  faith  of  which  they  contracted. 

Judgment  for  the  defendant, 
(a)  30  L.  J.,  Q.  B.  9. 

VOL.  VI. — N.  S.  A  A  EXCH. 
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jn.  iff.  Saxtos  r.  Brice  and  Another. 


Acfcnter- 


D  ECL  AR  ATIOX.— That  by  a  charter  part j  of  affreight- 
feted  that  the  ment,  dated  the  10th  day  of  December,  1859,  and  made 
bad  a  cargo  between  the  plaintiff,  master  of  the  ship  "  St.  Jargo  d'Aviero 
cLrttf *Ld  5fi  Veritas,"  of  the  one  part,  and  the  defendants,  merchants 
feranVom      an^  freighters,  of  the  other  part,   it  was,  amongst  other 


dbL-T****  things,  agreed  that  the  said  ship  should  with  all  convenient 

•■■^  *■£  speed  sail  and  proceed  to  Cardiff  or  Nr-vport  as  ordered, 

metre  a  foil  and  there  load  from  the  factors  of  the  defendants  a  full  and 

and  cube.  complete  cargo  of  coal  with  which  she  should  proceed  to 

and  therewith  Pernambnco  and  there  deliver  the  same,  according  to  the 

SfeOTt  in*  custom  of  the  port,  to  the  agents  of  the  defendants ;  and 

i^gtmwiri  afterwards,  m  ^e  customary  manner,   receive   a  full  and 

iSi**  tfa«iiie  complete  cargo  of  sugar  in  bags,  and  other  lawful  merchant 


freight      Ji^e  it  being  understood  that  no  cargo  was  to  be  taken  but 

at  the  rate  °  ° 

of  flu*  per        that  supplied  by  the  agents  of  the  charterers  on   their 

too  ©i  SST/Cwt. 

sett  for  fogarf  account,  not  exceeding  what  she  could  reasonably  stow  and 

produce  at  a  carry  over  and  above  her  tackle,  apparel,  provisions  and 

Jk£mkJopOT"  furniture;  and  being  so  loaded  should  therewith  proceed 

btwiST*  to  Cork>  *al«nouth  or  Cowes  for  orders,  which  were  to  be 

"Th^SeLht  P?en  by  TeiuTn  °f  P08**  or  tDe  lay  days  to  count :  to  dis- 

to  be  paid  in 

the  following  manner: — 15(V.  on  signing  bills  of  lading  at  Cardiff  cash  for  disbursements 
abroad  at  the  current  rate  of  exchange,  and  the  remainder  on  the  delittry  of  the  cargo.  The 
master  to  sign  bills  for  each  cargo  at  any  rate  of  freight  that  might  be  tendered.  The 
owners  to  have  a  lien  on  the  homeward  cargo  for  all  freight  and  demurrage  that  might 
accrue  thereon,  to  the  extent  of  the  bill  of  lading  freight,  but  the  difference,  if  any,  to  be 
paid  at  the  port  of  loading  by  captain's  draft  on  charterers,  at  usance,  which  they  agreed  to 
accept  and  pay  on  consignee  at  loading  port  agreeing  amount." — Held,  that  the  two  clauses 
were  not  inconsistent,  their  meaning  being  that  if  the  bill  of  lading  freight  was  less  than  the 
charter  freight,  the  difference  was  to  be  paid  at  the  port  of  loading  by  the  captain's  draft  on 
the  charterers,  at  usance,  if  the  consignee  settled  the  amount,  otherwise  at  the  port  of 
delivery. 
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charge  at  a  safe  port  in  the  United  Kingdom  or  on  the 
Continent,  as  therein  mentioned,  and  deliver  the  same  in 
the  usual  manner  on  being  paid  freight  at  and  after  the  rate 
of  60s.  per  ton  of  20  cwt.  nett  for  sugar  in  bags,  wi^li  107. 
gratuity;  and  for  other  produce  at  a  rate  proportionate 
thereto,  being  in  full  for  the  round:  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers  and  navigation  of  whatever 
nature  and  kind  soever,  during  the  said  voyage,  excepted. 
The  freight  to  be  paid  in  the  following  manner: — 1501  on 
signing  bills  of  lading  at  Cardiff,  less  interest  for  three 
months,  and  the  costs  of  insurance ;  cash  for  disbursements 
abroad  at  the  current  rate  of  exchange,  free  of  interest  and 
commission,  and  the  remainder  on  the  delivery  of  the  cargo, 
less  discount  for  two  months  on  half  freight.  The  ship  to  * 
be  addressed  to  the  charterers'  agent  abroad,  paying  one 
commission  only  of  37.  per  cent,  on  the  amount  of  freight, 
either  at  port  of  loading  or  discharge,  at  merchant's  option. 
The  roaster  to  sign  bills  for  each  cargo  at  any  rate  of  freight 
that  might  be  tendered,  without  prejudice  to  that  charter* 
party.  The  owners  to  have  a  lien  on  the  homeward  cargo  for 
all  freight  and  demurrage  that  might  accrue  thereon,  to  the 
extent  of  the  bill  of  lading  freight,  but  the  difference,  if  any, 
to  be  paid  at  the  port  of  loading  by  captain's  draft  on  char- 
terers, at  usance,  which  they  agree  to  accept  and  pay  on 
consignee  at  loading  port  agreeing  amount.  It  was  also 
understood  that  if  the  outward  cargo  did  not  amount  to  the 
same  gross  quantity  as  the  homeward  one,  a  corresponding 
abatement  was  to  be  made  in  the  freight.  Sufficient  coal  for 
the  ship's  use  to  be  taken,  say  to  the  extent  of  IL  per  cent 
of  the  outward  cargo. — Averments :  that  the  said  ship  after- 
wards, in  pursuance  of  the  said  agreement,  did  proceed  to 
Newport  as  ordered,  and  did  there  load  from  the  factors  of 
the  defendants  a  full  and  complete  cargo  of  coal,  and  pro- 

a  a  2 
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1861.       ceeded  therewith  to  Pernambuco,  and  did  there  deliver  the 

V"'"~'      same,  according  to  the  custom  of  the  port,  to  the  agents  of 

9.  the  defendants ;  and  afterwards,  in  the  customary  manner, 

Bsicr. 

did  receive  from  them  a  full  and  complete  cargo  of  sugar  in 
bags,  and  other  lawful  merchandize,  and  did  therewith 
proceed  to  Liverpool,  being  ordered  by  the  defendants  so  to 
do,  and  there  delivered  the  said  cargo  in  the  usual  manner: 
that  all  conditions  were  performed  and  fulfilled,  and  all 
things  happened  and  were  done,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  the  performance  of  the 
said  agreement  by  the  defendants. — Breach :  that  the  de- 
fendants did  not  pay  to  the  plaintiff  for  the  voyage  round 
freight  after  the  rate  and  in  the  manner  in  the  said  charter- 
party  mentioned  and  agreed  upon,  with  10/.  gratuity  as 
aforesaid,  and  there  is  now  due  and  owing  from  the  defend- 
ants to  the  plaintiff,  for  and  on  account  of  the  said  freight 
and  gratuity,  a  large  sum  of  money,  to  wit,  the  sum  of 
156/.  14*.  4<£,  contrary  to  the  terms,  true  interest  and  mean- 
ing of  the  said  charter-party. 

Plea. — That  the  plaintiff,  agreeably  to  the  said  charter- 
party,  signed  bills  of  lading  for  the  homfeward  voyage  at  certain 
rates  of  freight  in  the  said  bills  of  lading  specified,  and  that 
the  plaintiff  received  divers  sums  of  cash  at  Cardiff,  and  for 
disbursements  abroad,  pursuant  to  the  terras  of  the  said 
charter-party ;  and  that  they,  the  defendants,  were  always 
ready  and  willing  to  accept  the  captain's  draft  on  them  for 
the  difference  between  the  bill  of  lading  freight  on  the 
homeward  cargo  and  the  amount  remaining  due  to  the  plain- 
tiff, but  the  consignee  at  the  loading  port  did  not  agree  as 
to  the  amount  in  manner  required  by  the  said  charter-party, 
nor  did  the  plaintiff  draw  upon  or  tender  to  the  defendants, 
for  their  acceptance  or  payment,  any  draft  for  the  amount, 
agreeably  to  the  terms  of  the  said  charter-party. 

Demurrer  and  joinder  therein. 
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Archibald,  in  support  of  the  demurrer. — The  plea  is  bad.        1861. 
The  question  turns  on  the  meaning  of  two  clauses  in  the      VJT^V"*"/ 

charter-party,  which  are  inconsistent,  and  can  ouly  be  re-  v. 

.  .  Brice. 

conciled   by  construing  them  as  giving  to  the  owner  an 

option.  The  first  provides  that  the  remainder  of  the 
freight  is  to  be  paid  "  on  the  delivery  of  the  cargo,  less 
discount  for  two  months  on  half  freight :"  by  the  other,  the 
"  owners  are  to  have  a  lien  on  the  homeward  cargo  for  all 
freight  and  demurrage  that  might  accrue  thereon,  to  the 
extent  of  the  bill  of  lading  freight,  but  the  difference,  if 
any,  to  be  paid  at  the  port  of  loading  by  captain's  draft,  at 
usance,  which  they  agreed  to  accept  and  pay  on  consignee 
at  loading  port  agreeing  amount."  That  clause  was  inserted 
for  the  benefit  of  the  plaintiff.  The  ship  might  be  loaded 
on  her  homeward  voyage  as  a  general  ship,  and,  since  the 
master  was  at  liberty  to  sign  bills  of  lading  for  each  cargo 
at  any  rate  of  freight,  there  might  be  a  difference  between 
the  bill  of  lading  freight  and  the  charter  freight.  If  the 
bill  of  lading  freight  was  less  than  the  charter  freight,  it 
might  be  advantageous  to  the  shipowner  to  have  the  option 
of  payment  of  the  difference  at  the  port  of  loading  by  bills, 
which  might  be  due  and  paid  before  the  vessel  arrived  in 
England.  On  the  other  hand,  he  might  choose  to  await 
the  arrival  of  the  ship  in  England,  when  he  would  be 
entitled  to  the  charter  freight.  These  considerations  ex- 
plain and  reconcile  the  clauses.  It  could  never  have  been 
intended  that  the  agreement  of  the  consignee  abroad,  who 
is  a  stranger  to  the  contract,  to  the  precise  amount,  should 
be  a  condition  precedent  to  the  recovery  of  the  freight  after 
it  had  been  earned;  otherwise  this  absurd  result  would 
follow,  that  the  shipowner's  right  of  action  would  depend 
on  whether  the  consignees  chose  to  settle  the  amount  The 
only  way  to  give  effect  to  these  clauses  is  by  construing 
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1861.        them  as  giving  the  shipowner  an  option ;  but,  if  they  are 

^JT^^      repugnant,  the  earlier  roust  prevail. 

^  ••  The  Court  then  called  on 

Brici. 

Honyman,  contra.— It  is,  no  doubt,  difficult  to  reconcile 
these  clauses;  but  the  intention  was  that  the  difference 
between  the  bill  of  lading  freight  on  the  homeward  cargo 
and  the  amount  remaining  due  to  the  plaintiff  after  pay- 
ment of  disbursements  abroad,  should  be  ascertained  by 
the  consignee  at  the  port  of  loading,  and  that  the  master 
should  draw  bills  on  the  defendants  for  the  amount,  the 
object  being  to  prevent  any  dispute  as  to  the  proportional 
rate  for  sugar  and  other  produce.  Therefore  the  ascertain- 
ing the  amount  by  the  consignee,  and  drawing  the  bills  by 
the  master,  are  conditions  precedent  to  the  defendant's 
liability  to  pay  the  freight.  If  the  two  clauses  cannot  be 
reconciled,  the  former  must  be  rejected:  Alsager  v.  The 
St.  Katlierine  Dock  Company  (a).  [Martin,  B. — The  whole 
may  be  reconciled. — The  shipowner  is  to  be  paid  freight  at 
the  rate  of  60*.  per  ton  of  20  cwt  nett  for  sugar — 150/.  on 
signing  bills  of  lading  at  Cardiff— cash  for  disburse  ents 
abroad — and  the  remainder  on  delivery  of  the  cargo.  But 
the  defendants  are  at  liberty  to  load  other  merchan- 
dise ;  and  it  is  provided  that  the  master  shall  "  sign  bills  of 
lading  for  each  cargo  at  any  rate  of  freight  that  might  be 
tendered."  The  master,  therefore,  was  bound  to  take  any 
goods  that  were  offered  to  him,  and  to  sign  bills  of  lading 
for  them.  It  might  be,  that  the  bill  of  lading  freight 
exceeded  the  charter  freight,  aud  then  the  shipowner  would 
have  money  coming  to  him  which  would  be  paid  on  deli- 
very of  the  cargo ;  or  it  might  happen,  as  it  did  occur,  that 
the  bill  of  lading  freight  was  less  than  the  charter  freight, 

(a)  14  M.  &  W.  794. 
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and  then  the  difference  was  "  to  be  paid  at  the  port  of  load- 
ing? by  the  captain's  draft  on  charterers,  at  usance,  on  con~ 
signee  at  loading  port  agreeing  amount."  These  latter  words 
are  to  be  read  "  upon  the  occasion  or  in  the  event"  of  the 
consignee  settling  the  amount  This  construction  renders 
the  whole  consistent.] 

Per  Cubiam  (a). — There    must   be  judgment  for  the 
plaintiff. 

(a)  Pollock,  C.  B.,  Martin,  B.,  and  WUde,  B. 


Scotson  and  Others  t>.  Pegg.  jan%  28. 


D 


ECLARATION.— For  that  in  consideration  that  the  The  perform- 

aneeofanact 

plaintiffs,  at  the  request  of  the  defendant,  would  deliver  to  the  which  a  person 

has  ajrreed 

defendant  a  certain  cargo  of  coals,  then  on  board  a  certain  ship  with  another 
of  i^plaintiffs  the  defendant  to  take  the  same  from  and  out  of  js  apt0od11' 
the  said  ship,  the  defendant  promised  the  plaintiffs  to  unload  ^supportT 
and  discharge  the  same  at  the  rate  of  forty-nine  tons  of  the  said  ^uSfperswi 
coals  during  each  working  day,  after  the  said  ship  was  ready  J*  ^e  ktter 
to  unload  and  discharge  the  same.   And  although  the  plain-  benefit  from 

*  or  theperfoim- 

tiffs  did  afterwards  deliver  the  said  cargo  to  the  defendant,  ance. 
and  were  always  ready  and  willing  to  suffer  and  permit  him  where  a  decla- 
to  take  the  same  from  and  out  of  the  said  ship  as  aforesaid,  that,  in  con- 
and  although  all  things  were  done,  and  conditions  precedent  th/Saiiitiff 
to  be  performed  by  the  plaintifis  were  performed  by  the  ^{to^feS. 
plaintiffs,  to  entitle  the  plaintiffs  to  a  performance  of  the  ant  a  cargo  rf 

r  r  r  coals  on  board 

the  plaintiff's 
ship,  the  defendant  promised  to  discharge  the  same  at  the  rate  of  forty-nine  tons  a-day : — 
Held,  that  a  plea  was  no  answer  which  stated  that  the  plaintiffs  had  made  a  previous  contract 
with  other  persons  for  the  delivery  of  the  coals  to  tneir  order  in  the  same  way,  and  they 
ordered  the  delivery  to  the  defendant.  • 
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1861.        said  promise  by  the  defendant :    Yet  the  defendant  did  not 
yT~y^~'      unload  and  discharge  the  said  cargo  at  the  rate  aforesaid 

SCOTSON  ^  °  ° 

».  during  each  working  day  after  the  said  ship  was  ready  to 

unload  and  discharge  the  same,  and  the  defendant  wholly 
neglected  and  refused  so  to  do  for  five  days  longer  and 
more  than  he  ought  to  have  done  according  to  his  said 
promise;  and  the  plaintiffs  were  put  to  expense  in  and 
about  the  maintaining  and  keeping  the  master  and  crew  of 
the  said  ship  &c. 

Plea. — That  before  the  making  of  the  said  promise  the 
plaintiffs,  by  another  contract  made  by  and  between  the 
plaintiffs  and  certain  other  persons,  agreed  with  the  said 
certain  other  persons,  for  certain  freight  therefore  payable 
by  the  said  other  persons  to  the  plaintiffs,  to  carry  the  said 
coals  on  a  certain  voyage  in  the  said  ship,  and  to  deliver 
the  said  coals  to  the  order  of  the  said  other  persons,  which 
contract  was  in  full  force  thence,  until  and  at  the  time  of 
the  making  of  the  said  promise  and  the  delivery  of  the 
said  coals.  And  the  defendant  says  that  before  the  making 
of  the  said  promise,  and  after  the  making  the  said  other 
contract,  and  while  the  last  mentioned  contract  was  in  force, 
he  bought  the  coals  of  the  said  other  persons,  who  thereupon 
ordered  the  plaintiffs  to  deliver  the  same  to  the  defendant, 
under  and  according  to  the  said  contract  with  the  said  other 
persons,  of  which  the  plaintiffs,  before  the  making  of  the 
said  promise,  bad  notice.  And  the  defendant  says  that  the 
said  order  was  in  full  force  until  and  at  the  time  of  the 
making  of  the  said  promise,  and  thence  until  and  at  the 
delivery  of  the  said  coals,  of  which  the  plaintiffs  always  had 
notice.  And  the  defendant  says  the  then  future  delivery  to  the 
defendant  of  the  said  coals  on  the  terms  in  the  declaration 
mentioned,  which  was  the  consideration  for  the  said  promise, 
was  the  delivery  of  the  said  coals  to  the  order  of  the  said 
other  persons,  wiich  the  plaintiffs  had  by  the  said  contract 
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with  such  other  persons  so  agreed  to  make  as  aforesaid,  and 
which  before  and  at  the  time  of  the  making  of  the  said  pro- 
mise,  until  and  at  the  time  of  the  said  delivery,  the  plaintiffs  »• 

were,  by,  under  and  according  to  the  said  contract  with  the  said  • 
other  persons,  bound  to  make  as  aforesaid.  And  the  defendant 
says  that  there  never  was  any  consideration  for  his  said  promise 
other  than  the  doing  of  that  which  by  the  said  contract  with 
the  said  other  persons  they  the  plaintiffs,  before  and  at  the 
time  of  the  making  of  the  said  promise,  and  thence  until  the 
plaintiffs  did  it,  were  bound  to  da 
Demurrer  and  joinder  therein. 

Dowdeswell,  in  support  of  the  demurrer. — The  plea  is  bad. 
It  admits  a  promise  by  the  defendant  to  unload  the  coal  at 
the  rate  of  forty -nine  tons  a  day ;  and  the  delivery  of  the 
same  by  the  plaintiffs  is  a  sufficient  consideration  to  support 
the  promise.  The  defendant,  having  made  an  express  pro- 
mise, is  not  relieved  from  his  obligation  to  perform  it 
because  the  plaintiff  has  entered  into  a  previous  contract 
with  another  person  to  deliver  to  his  order.  The  defence 
would  be  available  under  the  general  issue ;  but  the  plea  was 
allowed  on  the  authority  of  Skadwell  v.  Shadwelt  (a).  This 
is  an  attempt  to  question  the  decisions  on  this  subject, 
which  have  been  uniform  from  the  time  of  Jesson  v.  Solly  (#). 

The  Court  then  called  on 

m 

C.  Pollock,  to  support  the  plea. — There  is  no  consideration 
to  support  the  promise.  The  plea  shews  that  the  considera- 
tion alleged  in  the  declaration  is  the  doing  that  which  the 
plaintiffs,  by  their  contract  with  other  persons,  were  bound 
to  do.  The  charter-party  only  specifies  the  time  and  mode 
in  which  the  cargo  is  to  be  discharged,  as  between  the 
charterer  and  shipowner.    [Martin,  8. — You  must  establish 

(a)  C.  B.,  M.  T.  1860.  (6)  4  Taunt.  52. 
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this,  that  if  a  person  says  to  another,  "  The  goods  which  I 
have  in  my  ship  are  yours;  but  I  will  not  deliver  them 
unless  you  pay  my  lien  for  freight,"  which  the  latter  agrees 
to  do,  the  delivery  of  the  goods  is  no  consideration  to  sup- 
port the  promise  to.  pay.]  The  cargo  is  the  property  of  the 
defendant,  and  the  agreement  to  deliver  to  him  that  which 
he  was  entitled  to  have  was  a  nudum  pactum.  In  Black. 
Com.,  vol.  2,  p.  450,  it  is  said : — "  If  a  man  buys  his  own 
goods  in  a  fair  or  market,  the  contract  of  sale  shall  not  bind 
him,  so  that  he  shall  render  the  price,  unless  the  property 
had  been  previously  altered  by  a  former  sale." — [Wilde,  B. 
— That  is  the  case  of  a  purchase  of  goods,  the  property  in 
them  being  already  in  the  purchaser ;  but  here  the  plaintiffs 
will  not  deliver  the  cargo  to  the  defendant,  whereupon  the 
defendant  says,  "  If  you  will  deliver  it  to  me,  I  will  dis- 
charge it  in  a  certain  manner.]  The  plaintiffs  were  under  a 
prior  legal  obligation  to  deliver  the  cargo,  and  therefore  the 
promise  to  the  defendant  to  do  the  same  thing  was  void. 
Where  a  plaintiff  discharged  one  of  two  joint  debtors,  it 
was  held  that  a  promise  by  a  third  person  to  pay  the  debt, 
in  order  to  obtain  the  discharge  of  the  other  debtor,  was 
void  for  want  of  consideration :  Herring  v.  Dorell  (a).  So, 
if  A.  be  illegally  arrested  by  B.  for  a  debt,  a  promise  by  C. 
to  pay  the  debt  claimed  by  B.,  in  consideration  of  B.'s 
releasing  A.  out  of  custody,  is  void :  Atkinson  v  Settree  (b\ 
[  Wilde,  B. — In  nhose  cases  there  was  a  legal  right  to  the 
performance  of  the  very  act  which  was  bargained  for :  it  is 
not  so  here.  Martin,  B.— Suppose  a  man  promised  to 
marry  on  a  certain  day,  and  before  that  day  arrived  he 
refused,  on  the  ground  that  his  income  was  not  sufficient, 
whereupon  the  father  of  the  intended  wife  said  to  him : 
"  If  you  will  marry  my  daughter,  I  will  allow  you  a  10007. 
a  year."     Could  not  that  contract  be  enforced?]     There 

(a)  8  Dowl.  P.  C.  604.  (b)  Willes,  482. 
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would  be  no  consideration  for  such  a  promise,  the  party 
being  already  under  an  obligation  to  marry.  A  promise  by 
a  captain  to  pay  his  sailors  increased  wages  for  performing 
their  duty  during  a  storm  is  void  for  want  of  consideration. 
[Martin,  B, — That  proceeds  on  the  ground  of  public  policy. 
Wilde,  B. — It  often  happens  that  when  goods  arrive  in  a 
ship,  and  there  is  a  lien  upon  them,  a  merchant  who  wants 
to  get  possession  of  the  goods  promises  to  pay  the  lien  if 
the  master  will  deliver  them  to  him.  A  man  may  be  bound 
by  his  contract  to  do  a  particular  thing,  but  while  it  is 
doubtful  whether  or  no  he  will  do  it,  if  a  third  person  steps 
in  and  says,  "  I  will  pay  you  if  you  will  do  it,"  the  perform- 
ance is  a  valid  consideration  for  the  payment  Martin,  B. 
— If  a  builder  was  under  a  contract  to  finish  a  house  on  a 
particular  day,  and  the  owner  promised  to  pay  him  a  sum 
of  money  if  he  would  do  it,  what  is  to  prevent  the  builder 
from  recovering  the  money  ?]  As  the  plaintiffs  would  be 
doing  a  wrong  by  not  fulfilling  their  contract,  it  must  be 
presumed  that  the  prior  legal  obligation,  and  not  the  subse- 
quent promise,  was  the  motive  for  their  delivery  of  the 
cargo. 


1861. 


Martin,  B. — I  am  of  opinion  that  the  plea  is  bad,  both 
on  principle  and  in  law.  It  is  bad  in  law  because  the 
ordinary  rule  is,  that  any  act  done  whereby  the  con- 
tracting party  receives  a  benefit  is  a  good  consideration 
for  a  promise  by  him.  Here  the  benefit  is  the  delivery 
of  the  coals  to  the  defendant  It  is  consistent  with  the 
declaration  that  there  may  have  been  some  dispute  as 
to  the  defendant's  right  to  have  the  coals,  or  it  may  be 
that  the  plaintiffs  detained  them  for  demurrage ;  in  either 
case  there  would  be  good  consideration  that  the  plaintiffs, 
who  were  in  possession  of  the  coals,  would  allow  the  de- 
fendant  to  take  them  out  of  the  ship.      Then  is  it  any 
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answer  that  the  plaintiffs  had  entered  into  a  prior  contract 
with  other  persons  to  deliver  the  coals  to  their  order  upon 
the  same  terms,  and  that  the  defendant  was  a  stranger  to 
that  contract  ?  In  my  opinion  it  is  not  We  must  deal 
with  this  case  as  if  no  prior  contract  had  been  entered  into. 
Suppose  the  plaintiffs  had  no  chance  of  getting  their  money 
from  the  other  persons,  who  might  perhaps  have  become 
bankrupt.  The  defendant  gets  a  benefit  by  the  delivery 
of  the  coals  to  him,  and  it  is  immaterial  that  the  plaintiffs 
had  previously  contracted  with  third  parties  to  deliver  to 

their  order. 

Wilde,  8. — I  am  also  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.     The  plaintiffs  say,  that  in  considera- 
tion that  they  would,  deliver  to  the  defendant  a  cargo  of 
coals  from  their  ship,  the  defendant  promised  to  discharge 
the  cargo  in  a  certain  way.     The  defendant,  in  answer, 
says,  "  You  made  a  previous  contract  with  other  persons 
that  they  should  discharge  the  cargo  in  the  same  way,  and 
therefore  there  is  no  consideration  for  my  promise."     But 
why  is  there  no  consideration  ?     It  is  said,  because  the 
plaintiffs,  in  delivering  the  coals,  are  only  performing  that 
which  they  were  already  bound  to  do.     But  to  say  that 
there  is  no  consideration  is  to  say  that  it  is  not  possible  for 
one  man  to  have  an  interest  in  the  performance  of  a  con- 
tract made  by  another.     But  if  a  person  chooses  to  promise 
to  pay  a  sum  of  money  in  order  to  induce  another  to  per- 
form that  which  he  has  already  contracted  with  a  third 
person  to  do,  I  confess  I  cannot  see  why  such  a  promise 
should  not  be  binding.     Here  the  defendant,  who  was  a 
stranger  to  the  original  contract,  induced  the  plaintiffs  to 
part  with  the  cargo,  which  they  might  not  otherwise  have 
been  willing  to  do,  and  the  delivery  of  it  to  the  defendant 
was  a  benefit  to  him.     I  accede  to  the  proposition  that,  if 
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a  person  contracts  with  another  to  do  a  certain  thing,  he 
cannot  make  the  performance  of  it  a  consideration  for  a 
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new  promise  to  the  same  individual.  But  there  is  no  autho-  «. 

Pegg. 
rity  for  the  proposition  that  where  there  has  been  a  promise  ; 

to  one  person  to  do  a  certain  thing,  it  is  not  possible  to 

make  a  valid  promise  to  another  to  do  the  same  thing. 

Therefore,  deciding  this  matter  on  principle,  it  is  plain  to 

my  mind  that  the  delivery  of  the  coals  to  the  defendant 

was  a  good  consideration  for  his  promise,  although  the 

plaintiffs  had  made  a  previous  contract  to  deliver  them  to 

the  order  of  other  persons. 

Judgment  for  the  plaintiffs  (a). 

(a)  PoUock,  C.  B.,  and  Channel!)  B.,  were  absent. 


De  Cos8E  Brissac  v.  Rathbone  and  Another.  Jan.  2& 

XJECLARATION. — That  heretofore,  in  a  certain  suit  The  judgment 

then  depending  in  the  Courts  of  the  new  Empire  of  France,  Court,  having 

having  competent  jurisdiction  to  entertain  and  determine  overtae*011 

the  said  suit,  and  duly  holden,  in  all  matters  relating  to  or  JSjeS-mirttor 

connected  with  the  said  suit,  within  their  jurisdiction,  at  ^J^l^ 

the  commencement  of  which  said  suit,  the  plaintiff  and  impeached  on 

*  the  ground 

her  husband  then  being  alive,  were  in  the  same  parties,  that  it  is 

.  •       1  •     erroneous  upon 

along  with  others,  as  plaintiffs,  and  the  defendants  in  this  the  merit*, 
action  were  in  the  same  parties,  along  with  others,  as  de- 
fendants, such  proceedings  were  duly,  and  according  to  the 
then  laws  of  France  aforesaid,  had  and  maintained ;  that  a 
final  judgment  in  the  said  suit  was,  before  the  commence- 
ment of  this  action,  duly,  and  according  to  the  then  laws 
of  France  aforesaid,  pronounced,  under  and  by  virtue  of 
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1861.  which  said  judgment,  among  other  things,  it  was  adjudged 
that  the  plaintiff  in  this  action,  her  said  husband  then 
Bribsac  being  dead,  was  entitled,  according  to  the  then  laws  of 
IUthbone.  France  aforesaid,  alone  and  by  herself,  to  have  and  claim, 
of  and  from  the  defendants  in  this  action,  and  to  be  paid 
by  them,  to  wit,  in  France  aforesaid,  a  certain  large  sum  of 
money,  to  wit,  three  hundred  thousand  francs,  the  same 
being  equivalent  in  English  money  to,  to  wit,  12,000£  ;  and 
the  defendants  were  ordered  to  pay  the  same  to  the  plain- 
tiff: which  said  judgment  was,  in  all  respects,  valid  and 
binding,  and  duly  had,  according  to  the  then  laws  of  France 
aforesaid,  and  was  duly  pronounced  and  made  according  to 
the  said  laws,  and  was  the  judgment  of  a  Court  having 
competent  jurisdiction  over  the  subject-matter  of  the  said 
suit,  and  over  the  defendants  in  respect  thereof,  and  acting 
in  all  respects  within  its  jurisdiction.  And  the  plaintiff 
says  that,  by  virtue  of  the  said  judgment,  the  defendants, 
at  the  commencement  of  this  suit,  were,  and  still  are,  justly 
indebted  to  her  in  the  said  sum  of  12,000/. ;  and  the  plain- 
tiff says  that,  before  and  at  the  time  of  the  commencement 
of  this  suit,  all  conditions  precedent  had  been  performed, 
and  all  things  had  happened  and  existed  necessary,  and  all 
times  had  elapsed  necessary  to  entitle  the  plaintiff  to  have 
and  claim  in  England,  of  and  from  the  defendants  in  this 
action,  and  to  be  paid  by  them,  the  said  sum  of  money ; 
but  the  defendants  have  not  paid  the  same  or  any  part 
thereof. 
!  Third  plea. — That  the  defendants  are  native  born  sub- 

jects of  her  Majesty  the  Queen,  and  were  not,  at  the  com- 
mencement of  the  suit  in  which  the  judgments  hereinafter 
mentioned  were  pronounced,  or  at  the  time  of  making  or 
pronouncing  of  the  said  judgments  respectively,  domiciled, 
or  resident,  or  present,  in  France,  nor  were  they  at  any 
time   domiciled  or   resident  in  France,  but  were  always 
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domiciled  and  resident  in  England.  And  ihe  defendants 
further  say  that  the  said  judgments  were  pronounced  against 
them  and  one  Richard  Hall,  as  defendants  in  the  said  suit ; 
and  that  they  did  not  sue  as  plaintiffs  in  the  suit  in  which 
the  same  were  pronounced.  And  the  defendants  further 
say  that  judgment  might  have  been  signed  against  them  in 
the  said  suit  by  default  if  they  did  not  appear  to  the  said 
suit,  and  that,  at  the  time  of  the  commencement  of  the  said 
suit,  they  were  possessed  of  property  in  France,  which  was, 
according  to  the  law  of  France,  liable  to  seizure  in  case 
they  did  not  appear  to  the  said  suit,  and  in  case  judgment 
by  default  was  signed  against  them.  And  the  defendants 
further  say  that,  in  order  to  prevent  their  said  property 
from  being  seized,  they  authorized  an  agent  to  appear  for 
them  as  defendants  to  the  said  suit  in  France ;  and  the 
defendants  did  thereupon  appear,  by  such  agent,  and  plead 
to  the  said  suit  in  which  the  said  judgments  were  afterwards 
pronounced,  and  the  said  judgments  in  the  said  suit  were 
so  obtained  against  the  defendants  and  the  said  Richard 
Hall.  And  the  defendants  further  say  that  the  said  judg- 
ment in  the  declaration  mentioned  is  a  judgment  founded 
upon  a  former  judgment  of  one  of  the  said  Courts  of  France, 
and  is  a  judgment  given  in  the  same  suit  for  the  purpose  of 
carrying  out  the  said  first  mentioned  judgment,  and  fixing 
the  amount  of  damages  for  which  the  defendants  were 
liable  on  the  said  first  mentioned  judgment  And  the  de- 
fendants further  say,  that  the  said  first  mentioned  judgment 
and  the  said  second  mentioned  judgment,  so  far  as  it  is 
founded  upon  the  first  mentioned  judgment,  are  erroneous, 
in  fact  and  in  law,  upon  the  merits,  and  that  such  judg- 
ments ought  to  have  been  made  and  pronounced  in  favour 
of  the  defendants  in  this  action  and  the  said  Richard  Hall, 
and  that  such  error  does  appear  on  the  face  of  the  said 
judgments  respectively. 
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1861.  The  fourth  plea  only  differed  from  the  third  in  concluding 

^Z^*      with  the  allegation  "  that  such  error  does  not  appear  on  the 

UK  \y08SE 

Brissao      face  of  the  said  judgments." 

v. 

IUtudohe.  The  fifth  plea,  after  stating,  as  in  the  third  plea,  that  the 
defendants  appeared,  by  their  agent,  and  pleaded  to  the 
suit,  proceeded  thus :— And  the  defendants  further  say  that 
the  enforcement  of  the  said  judgment  in  England  is  con- 
trary to  natural  justice  on  the  following  grounds :— That 
since  the  hearing  of  the  said  suit  in  which  the  said  judg- 
ment was  pronounced,  and  after  the  pronouncing  of  the 
said  judgment,  the  defendants  have  discovered  fresh  evi- 
dence which  was  not  known  to  them,  or  either  of  them, 
j|  before  the  pronouncing  of  the  said  judgment,  and  which, 

with  reasonable  diligence,  they  could  not  have  discovered 
before  the  pronouncing  of  the  said  judgment,  and  which 
said  evidence  shews  and  proves  that  the  said  judgment  is 
erroneous,  in  fact  and  law,  on  the  merits. 

The  sixth  plea,  after  a  similar  statement  that  the  defend- 
ants appeared  and  pleaded  to  the  suit,  proceeded  thus : — 
And  the  defendants  further  say  that  the  enforcement  of  the 
said  judgment  in  England  is  contrary  to  natural  justice  on  the 
following  ground : — That  the  Court  in  which  the  said  judg- 
ment was  pronounced  admitted,  as  evidence  against  the  de- 
fendants, documents  and  letters  made  and  passed  between 
other  parties,  and  to  which  the  defendants  were  not  parties 
or  privies,  nor  was  any  or  either  of  them  party  or  privy,  and 
which  they  did  not,  nor  did  any  or  either  of  them,  authorize, 
acknowledge  or  sanction,  and  of  which  they  had  not,  nor 
had  either  of  them,  any  notice  or  knowledge,  and  that  such 
documents  and  letters  would  not  have  been  admissible  as 
evidence  against  the  defendants  in  England  in  a  suit  between 
the  same  parties ;  and  that,  if  such  documents  and  letters 
had  not  been  admitted,  the  said  judgment  would  have  been 
pronounced  in  favour  of  the  defendants. 

Demurrers  and  joinders  therein. 
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Bovill  {Holland  with  him),  in  support  of  the  demurrers. 
;  — The  third  plea  alleges  that  the  judgment  is  erroneous  in 
•fact  and  in  law  upon  the  merits;  but  a  foreign  judgment 
:  is  not  examinable  upon  the  merits.  The  plea  shews  that 
both  parties  appeared  before  the  French  Court,  and  it  is 
not  denied  that  the  Court  had  jurisdiction  over  the  subject- 
matter  of  the  suit.  [Channel!,  B. — The  plea  does  not  shew 
of  what  the  alleged  error  consists,  or  that  the  judgment  is 
contrary  to  natural  justice.]  The  plea  merely  says  that  the 
judgment  is  erroneous  on  the  merits,  but  the  tribunal  which 
heard  and  decided  the  cause  must  determine  the  merits. 
Besides,  does  the  plea  mean  that  the  judgment  is  erroneous 
according  to  the  law  of  France  or  of  England  ?  If  the  former, 
how  can  this  Court  determine  that  question  ?  If  the  latter, 
it  should  have  been  shewn  how  the  law  of  England  applied 
to  the  subject-matter  of  the  suit  The  Bank  of  Australasia 
v.  Nias  (a)  is  a  conclusive  authority  against  such  a  plea. 
That  case  established  this  principle,  that  although  in  an 
action  on  a  foreign  or  colonial  judgment  the  judgment  is 
examinable  to  a  certain  extent,  as  for  the  purpose  of  shew- 
ing want  of  jurisdiction,  or  that  the  defendant  was  not 
summoned,  or  that  the  judgment  was  fraudulently  obtained, 
yet  such  judgment  is  not  examinable  upon  the  merits,  as 
for  the  purpose  of  shewing  that  the  contract  sued  upon  was 
not  made,  or  was  procured  by  fraud,  or  that  the  judgment 
was  erroneous. — The  same  objections  apply  to  the  fourth 
plea,  which  is  also  bad  on  the  ground  that  a  foreign  judg- 
ment cannot  be  impeached  for  error  not  apparent  on  the 
face  of  it — The  fifth  plea  alleges  that  since  the  judgment 
was  pronounced  the  defendants  have  discovered  fresh  evi- 
dence, which  they  could  not  have  discovered  before ;  but, 
the  French  Court  having  pronounced  judgment  upon  the 
evidence  before  them,  their  decision  is  final.    In  Harriot 

(a)  16  Q.  B.  717. 
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1861.        v.  Hampton  (a),  Lord  Kenyan  said,  «•  After  a  recovery  by 

Dm  Comb      Procefls  of  law  there  must  be  an  end  of  litigation,  otherwise 

Bbimao      (heTe  wouid  be  no  gecurity  for  any  person." — The  sixth 

Rathbobb.    plea  alleges  that  the  French  Court  admitted  as  evidence 

against  the  defendants  certain  documents  which  would  not 

have  been  admissible  in  England;  but  the  reception  or 

rejection  of  evidence  must  be  governed  by  the  lex  fori. 

Hannen  {Quoin  with  him),  in  support  of  the  pleas. — The 
question  whether  a  foreign  judgment  can  be  impeached 
upon  the  merits  is  still  a  moot  point :  2  Smith's  Lead. 
Caa.  636.  It  is  submitted  that  where  an  action  is  brought 
in  this  country  on  a  foreign  judgment  against  a  party  who 
.  is  neither  a  native  of  nor  domiciled  or  resident  in  the 
country  in  which  the  judgment  is  pronounced,  that  judg- 
ment is  examinable  upon  the  merits.  These  pleas  state 
that  the  defendants  were  British  subjects,  and  were  not 
domiciled  or  resident  in  France,  and  that  they  merely  ap- 
peared to  the  suit  in  order  to  prevent  their  property  being 
seized.  [fFilde,  B.,  referred  to  Imrie  v.  Castrique  (&).]  The 
Bank  of  Australasia  v.  Nias  (c)  was  an  action  on  a  colonial 
judgment,  and  the  ground  of  that  decision  was  that  the 
judgment,  if  erroneous,  might  be  examined  and  reversed 
on  appeal  to  the  Privy  Council  The  Court  carefully 
abstained  from  expressing  any  opinion  as  to  how  far  a  de- 
fendant might  impeach  the  competency  or  integrity  of  a 
foreign  Court  from  which  there  was  no  appeal.  [Martin,  B., 
referred  to  The  Bank  of  Australasia  v.  Harding  (d).~]  The 
point  there  decided  was,  that  members  of  a  colonial  Com- 
pany are  not  discharged  from  liability,  on  judgments  ob- 
tained in  the  colony  against  the  chairman,  by  reason  of 
their  having  been  resident  in  England,  not  being  served 
with  process,  and  having  received  no  notice  of  the  proceed- 

(a)  7  T.  R.  269.  (c)  16  Q.  B.  717. 

(ft)  8  C.  B.,  N.  S.  405.  (<0  9  C.  B.  661. 
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ings.  There  also  the  defendant  might  have  appealed  to 
the  Privy  Council,  [Wilde,  B. — Ricardo  v.  Garcias  (a)  is 
an  authority  that  the  judgment  of  a  foreign  Court  of  com- 
petent jurisdiction  cannot  be  impeached  upon  the  merits.] 
A  defendant  sued  in  a  foreign  Court  is  in  a  different  posi- 
tion from  a  plaintiff.  A  plaintiff  chooses  his  tribunal,  and 
if  he  is  defeated  he  cannot  question  the  merits  in  the 
Courts  of  this  country.  But  a  defendant  is  compelled  to 
appear  in  the  foreign  Court  in  order  to  prevent  his  property 
being  seized.  This  distinction  is  adverted  to  in  the  judg- 
ment in  The  General  Steam  Navigation  Company  v.  Guil- 
lou  (b).  In  Walker  v.  Witter  (c),  Lord  Mansfield  said, 
"  Foreign  judgments  are  a  ground  of  action  everywhere, 
but  they  are  examinable."  In  Scotland  a  judgment  of  a 
foreign  Court  may  be  impeached  on  the  ground  that  it  has 
been  irregularly  or  unduly  obtained :  Sinclair  v.  Fraser  (rf). 
In  Galbraith  v.  Neville  (e)9  Buller,  J.,  said,  "  The  doctrine 
which  was  laid  down  in  Sinclair  v.  Fraser  has  always  been 
considered  as  the  true  line  ever  since ;  namely,  that  the 
foreign  judgment  shall  be  prima  facie  evidence  of  the  debt, 
and  conclusive  until  it  be  impeached  by  the  other  party." 
[Channell,  B.,  referred  to  Cowan  v.  Braidwood  (/)•]  That 
was  an  action  on  a  Scotch  decree,  and  the  defence  was  that 
the  defendant  was  not  within  the  jurisdiction  of  the  Court, 
and  had  no  notice  of  the  proceedings;  but  the  plea  was 
held  bad  for  want  of  allegations  shewing  that  the  decree 
was  not  binding  on  him.  In  Phillips  v.  Hunter  (g)9  Eyre, 
C.  J.,  speaking  of  a  foreign  judgment,  said,  "  We  examine 
it  as  we  do  all  other  considerations  of  promises,  and  for 
that  purpose  we  receive  evidence  of  what  the  law  of  the 
foreign  state  is,  whether  the  judgment  is  warranted  by  that 

(a)  12  CI.  &  F.  368.  (e)  Dougl.  6,  note. 

(b)  11  M.  &  W.  877.  894.  (J)  1  Man.  &  G.  882. 

(c)  Dougl.  1.  (^)  2  H.  Black.  403.  411. 
\d)  20  How.  Sta.  Tr.  468. 
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J«w." — He  abo  refaied  to 
2  Smith's  Lead.  Cm.  638. 


Ma*to,  R_ 


Tmrlttom  t.  Tarfrta  (a)  and 


otto 
Court  of 


We  are  all  of  opinion  that  this  question 

by  the  authorities  that  it  is  impossible  for 

trary  to  them,  and  the  case  most  go  to  a 

I  maj  observe  that  the  question  does  not 

me  for  the  first  time :  lor  man  y  years  pvt  I 

to  consider  it. 


hare  had 


Chameli*  R,  cooeurred. 

Wilde,  B. — There  is  no  book  of  pleading 
pleas  can  be  found. 

Judgment  fur  the 

(«)  4  M.  &  Sd.  20. 


in 


•fen.  23, 


A  feed  of  a 


xt  is 


Gnonea  Hatwakd  v.  Isabkij.a  Raw  and  Bates. 
Geobge  Haywajkd  v.  CauBKar. 

XN  the  first  mentioned  case,  the  writ  issued  on  the  4th  of 
August,  1859,  and  was  specially  indorsed  as  follows : — 

"The  following  are  the  particulars 
plaintiffs  claim. — The  amount  of  fines  due 


mddaumdtd.  fr^  ibe  defendants  to  the  plaintiff  as  lord  of 

the  manor  of  Rishangles,  with  its  members, 


held 


to 


description  of 
the 


►£122  0   0' 


with 
the 


in 


in  the  county  of  Suffolk,  the  full  particulars 
of  whifh  hare  been  already  delirered. 

The  plaintiff  declared  for  money  payable  by  the  defendants 
to  the  plaintiff  as  lord  of  the  manor  of  Bishangles,  in  the 


An  entry  by  *  steward  ci  a  manor  in  his  book  of  the  admission  of  a  surrenderee  of  coct- 
fcold  jmtmt ■  is  *  mere  memorandum,  and  not  foch  an  admittance  as  will  entitle  the  lord  to 
ekumaine. 
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county  of  Suffolk,  for  fines  due  and  of  right  payable  by  the 
defendants  in  respect  of  the  surrender  of  certain  copyhold 
tenements. — Plea:  Never  indebted. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the 
London  Sittings  after  Michaelmas  Term,  1859,  when  a  ver- 
dict was,  by  consent,  entered  for  the  plaintiff  for  60£,  subject 
to  the  opinion  of  the  Court  on  the  following  case : — 

The  plaintiff  has  been,  since  the  16th  October,  1856,  and 
still  is,  lord  of  the  manor  of  Rishangles,  in  the  county  of 
Suffolk,  and  Frederick  Hayward  has  been  since  that  time, 
and  still  is,  his  steward. 

The  defendant  Isabella  Raw,  Eliza  the  wife  of  the  de- 
fendant Thomas  Bates,  and  Sarah  the  wife  of  Thomas  Con- 
Way,  were  the  three  daughters  of  Joseph  Raw,  who  was  the 
elder  brother  of  Mary  Raw,  afterwards  Mary  Spooner, 
widow.  The  said  Sarah  died  in  the  lifetime  of  her  father, 
Joseph  Raw ;  and  Joseph  Raw  died  in  the  lifetime  of  his 
sister,  Mary  Spooner. 

Mary  Spooner  (formerly  Mary  Raw,  spinster),  a  copyhold 
tenant  of  the  said  manor,  died  intestate  as  to  the  copy- 
hold tenements  mentioned  in  the  declaration,  to  which 
she  was  admitted  at  a  Court  held  for  the  said  manor  on 
the  4th  January,  1822,  upon  the  absolute  surrender  of  one 
Charles  Keen ;  and  the  defendant  Isabella,  the  said  Eliza, 
and  Thomas  Conway  the  younger,  an  infant,  and  the  eldest 
son  of  the  said  Thomas  Conway  and  Sarah  his  wife,  are  the 
co-heiresses  and  heir  of  the  said  Mary  Spooner. 

By  a  contract,  dated  the  31st  October,  1825,  and  made 
between  Mary  Spooner  (then  Mary  Raw,  spinster),  of  the 
one  part,  and  John  Raw,  deceased,  of  the  other  pa$,  and 
the  last  will  and  testament  of  John  Raw,  the  defendant 
Isabella,  the  said  Eliza,  and  Thomas  Conway  the  infant, 
became  trustees  of  the  said  copyhold  tenements  for  Thomas 
Raw,  his  heirs  and  assigns. 
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William  Watson,  by  an  order  of  the  Court  of  Chancer}', 
made  the  2nd  December,  1856,  was,  on  the  petition  of 
Thomas  Raw,  appointed  in  the  place  of  Thomas  Conway 
the  younger,  to  convey  his  interest  in  the  said  copyhold 
tenements  to  Thomas  Raw. 

Thomas  Raw  directed  the  surrender  hereinafter  mentioned 
of  the  said  copyhold  tenements  to  be  made  to  the  use  of 
Alexander  Cruden,  his  heirs  and  assigns  for  ever,  at  the  will 
of  the  lord  and  according  to  the  custom  of  the  said  manor, 
upon  trust  for  the  said  Thomas  Raw,  his  heirs  and  assigns. 

On  the  16th  December,  1856,  P.  Long,  the  solicitor  for 
the  surrenderors  and  for  Thomas  Raw,  sent  a  letter  to 
F.  Hayward,  the  steward  of  the  said  lord,  containing  the 
following  passage : — "  Manor  of  Rishangles. — I  presume  1 
or  my  agent  may  take  a  surrender  as  your  deputy  in  this 
manor,  to  Mr.  Thomas  Raw." 

On  the  17th  December,  1856,  the  said  steward  sent  the 
following  answer: — "In  reply  to  your  letter  received  this 
morning,  I  beg  to  inform  you  that  you  or  your  agent  may 
take  surrender  in  this  manor  as  deputy  steward  on  payment 
of  fine  and  deputation  fees." 

On  the  30th  December,  1856,  the  said  P.  Long  sent  to 
the  steward  the  following  letter  in  answer: — 

u  I  propose  to  take  the  surrender  for  Miss  Isabella  Raw, 
Mrs.  Bates  and  her  husband,  and  Mr.  Watson  (appointed 
by  the  Court  to  convey  and  surrender  for  the  minor  Thomas 
Conway),  as  co-heirs  of  Mary  Raw,  deceased,  to  a  trustee 
for  Mr.  Thomas  Raw. 

"  They  will  pay  a  fine  on  such  surrender,  and  the  usual 
fees  op  surrender  only,  admittance  being  unnecessary.  Mr. 
Raw's  trustee,  it  is  proposed,  shall  be  admitted,  and  most 
probably  he  will  enfranchise.  Be  kind  enough  to  let  me 
know  what  fine  you  will  require  on  the  surrender  by  the 
co-heirs. " 
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On  the  14 th  March,  1857,  the  said  P.  Long  sent  the 
following  letter  to  the  steward: — 

"  I  send  your  surrenders  herein ;  please  return  me  copy 
with  your  receipt  for  the  original.  I  have  indorsed  it,  so 
that  you  have  only  to  sign  it.  The  surrender  sets  out  all 
the  facts  of  the  case,  and  will  be  in  itself  instructions  for 
the  admission  of  Mr.  Cruden.  I  shall  be  glad  to  have 
your  views  as  to  the  account  of  fines,  as  also  the  enfranchise- 
ment." 

The  surrender,  dated  the  13th  February,  1857,  was  duly 
made  and  executed  by  the  defendants,  Isabella  Raw  and 
Thomas  Bates  and  Eliza  the  wife  of  the  defendant  Thomas 
Bates,  the  said  William  Watson  as  trustee,  and  the  said 
Thomas  Raw,  and  was  sent  with  P.  Long's  letter  of  the 
14th  March,  1857,  to  and  received  by  the  said  steward  (a). 

(a)  A  copy  of  the  surrender  was  set  out  in  an  appendix  to  the  case, 
and  was  as  follows : — 

"  The  Manor  of  Rishangles,  with  its  Members. 
"  Whereas,  Mary  Spooner,  widow,  formerly  Mary  Raw,  spinster,  a 
copyhold  tenant  of  the  said  manor,  lately  died  intestate  as  to  the  here- 
ditaments, copyhold  of  the  said  manor,  to  which  she  stood  admitted  at 
the  time  of  her  decease  and  hereinafter  expressed  to  be  surrendered. 
And  whereas  Isabella  Raw  of  &c,  and  Eliza  the  wife  of  Thomas  Bates 
of  &c,  formerly  Eliza  Raw,  spinster,  two  of  the  daughters  of  Joseph 
Raw  formerly  of  &c,  the  elder  brother  of  the  said  Mary  Spooner,  and 
who  died  in  her  lifetime,  and  Thomas  Conway  the  younger,  an  infant 
of  the  age  of  fifteen  years,  and  the  eldest  son  of  Thomas  Conway  of 
&c.  and  Sarah  his  wife,  who  was  also  a  daughter  of  the  said  Joseph 
Raw,  deceased,  and  died  in  his  lifetime,  are  the  co-heiresses  and  heir 
of  the  said  Mary  Spooner,  deceased.  And  whereas,  under  and  by 
virtue  of  a  certain  contract  or  agreement,  bearing  date  on  or  about 
the  31st  day  of  October,  1825,  and  made  between  the  said  Mary 
Spooner  (then  Mary  Raw,  spinster),  of  the  one  part,  and  John  Raw 
therein  described  of  the  other  part,  and  of  the  last  will  and  testament 
of  the  said  John  Raw,  the  said  Isabella  Raw,  Eliza  Bates  and  Thomas 
Conway  the  younger  have  become  trustees  of  the  said  copyhold  here- 
ditaments for  Thomas  Raw  of  &c,  his  heirs  and  assigns.  And  whereas 
by  an  order  of  the  High  Court  of  Chancery  made  on  or  about  the 
2nd  day  of  December  last  past,  in  the  matter  of  the  estate  of  Mary 
Spooner,  deceased,  and  in  the  matter  of  '  The  Trustee  Act,  1850/  it 


312  EXCHEQUER  REPORT*. 

1861.  On  the  23rd  April,  1857,  the  steward  sent  a  letter  to  the 


Raw. 


Hatwakd      waa  on  the  petition  of  the  said  Thomas  Raw  ordered  that  William 
».  Watson  of  &c,  in  the  petition  named,  be  appointed  in  the  place  of  the 

said  infant,  Thomas  Conway  the  younger,  to  convey  all  such  share  as 
was  then  vested  in  the  said  infant,  Thomas  Conway  the  younger,  of 
and  in  the  freehold  and  copyhold  hereditaments  and  premises  com- 
prised in  the  said  contract  of  the  31st  day  of  October,  1825,  and  in 
the  devise  to  the  said  petitioner,  Thomas  Raw,  contained  in  the  will 
of  the  aforesaid  John  Raw,  to  the  petitioner  Thomas  Raw,  or  as  he 
should  direct,  for  all  the  estate  and  interest  of  the  said  infant,  Thomas 
Conway,  therein.    Now  be  it  remembered,  that  on  the  several  days 
expressed  in  the  captions  at  foot  hereof,  the  said  Isabella  Raw,  the 
•aid  Thomas  Bates  and  Eliza  his  wife  and  the  said  William  Watson  • 
came  before  the  several  persons  whose  signatures  are  written  to  the 
said  respective  captions,  and  whose  names,  residences  and  descriptions 
are  written  at  foot  hereof,  and  being  respectively  deputy  stewards,  for 
the  purposes  hereinafter  expressed,  of  Frederick   Hayward,  chief 
steward  of  the  said  manor ;  and  she  the  said  Eliza  Bates  having  been 
by  the  deputy  steward  in  that  behalf  expressed,  first  examined  separate 
and  apart  from  her  said  husband,  touching  and  concerning  her  free 
and  voluntary  consent  to  the  making  and  passing  the  surrender  here- 
inafter expressed,  and  freely  and  voluntarily  consenting  thereto  as  by 
law  required,  and  having  satisfied  to  the  lord  his  fine,  did  out  of 
Court  in  pursuance  of  the  premises  and  by  the  direction  of  the  said 
Thomas  Raw  (testified  by  his  signature  at  the  foot  hereof)  and  in  • 
consideration  of  the  sum  of  800/.,  the  apportioned  part  of  the  con- 
sideraticn  money  or  sum  of  6002.  to  the  said  Mary  Spooner,  deceased, 
paid  as  in  the  aforesaid  contract  mentioned,  and  the  residue  whereof 
is  apportioned  as  the  consideration  money  in  respect  of  certain  free- 
hold hereditaments,  as  mentioned  in  a  conveyance  thereof,  bearing 
even  date  herewith,  &c. ;  and  also  in  consideration  of  10*.  to  each 
and  every  of  them  the  said  Isabella  Raw  &c.  paid  by  the  said  Alex- 
ander Cruden  at  or  before  the  passing  the  surrender  hereinafter 
expressed,  the  receipt  of  which  sum  is  hereby  acknowledged,  and  as 
to  the  said  William  Watson  in  pursuance  of  and  obedience  to  the  said 
order,  surrender  out  of  their  and  each  and  every  of  their  hands  into 
the  bands  of  the  lord  of  the  said  manor  by  the  bands  and  acceptance 
of  me  the  said  steward,  by  the  rod,  according  to  the  custom  of  the  said 
manor,  one  messuage  or  cottage  with  four  and  a  half  acres  of  land  of 
the  tenement  Millard,  with  a  certain  way,  called  Ingham  Way  on 
the  part  of  the  East ;  and  one  acre  of  land  formerly  built  of  the  tene- 
ment Bases ;  and  three  acres  of  land,  with  a  certain  piece  of  pasture, 
containing  half  an  acre,  lying  together  between  lands  of  the  Rectory 
of  Risbangles  on  the  part  of  the  East,  and  lands  called  Bases  on  the 
part  of  the  West,  one  head  whereof  abuttcth  upon  the  common  high- 
way towards  the  South,  and  the  other  head  upon  a  meadow  of  the 
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said  P.  Long  inclosing  the  lord's  claitn[fbr  fines  (a)  and  his       1861. 
own  for  fees.    To  these  fines  and  fees,  P.  Long,  on  behalf     k^ard 


lord,  called  Ingham  Meadow,  in  part,  and  upon  a  wood  of  the  lord 
towards  the  North ;  and  one  messuage  formerly  built,  and  three 
acres  of  the  tenement  Bases,  lying  in  Rishangles  between  lands  of  the 
lord  of  this  manor,  sometime  since  in  the  tenure  of  Henry  Mithall  in 
right  of  his  wife,  called  Shortland,  on  the  part  of  the  West,  and  abut- 
ting upon  the  highway  towards  the  South,  and  upon  the  customary  lands 
formerly  in  the  tenure  of  Richard  Chittoke,  afterwards  of  Thomas 
Hasell,  towards  the  North,  which  premises  are  holden  by  copy  of 
Court  roll  of  the  said  manor,  and  which  Charles  Keen  took  up  to  him 
and  his  heirs  with  other  hereditaments  at  a  Court  held  for  the  said 
manor  on  the  1st  day  of  August,  1812,  and  the  said  Mary  Spooner, 
deceased  (by  her  then  name  of  Mary  Raw),  took  up  to  her  and  her  heirs 
at  a  Court  held  on  the  4th  day  of  January,  1822 ;  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues,  and  profits  thereof;  and  also  all  the  estate,  right,  title,  interest, 
inheritance,  use,  trust,  property,  possession,  power,  claim  and  demand 
whatsoever  both  at  law  and  in  equity  or  otherwise  howsoever  of  them 
the  said  Isabella  Raw,  Thomas  Bates  and  Eliza  his  wife,  and  William 
Watson,  and  also  of  the  said  Thomas  Conway  the  younger,  the  infant, 
of,  in,  to,  or  out  of  the  said  hereditaments  and  premises  hereby  sur- 
rendered, or  expressed  or  intended  so  to  be  with  the  appurtenances : 
To  the  use  and  behoof  of  the  said  Alexander  Cruden,  his  heirs  and 
assigns  for  ever,  at  the  will  of  the  lord  and  according  to  the  custom  of 
the  said  manor,  Upon  trust,  nevertheless  for  the  said  Thomas  Raw, 
his  heirs  and  assigns.  "  Isabella  Raw, 

(The  respective  captions  of  the  "  Thos.  Bates, 

parties  were  duly  stated.)  u  Eliza  Bates, 


"  William  Watson." 
(a)  The  account  inclosed  was  as  follows : — 

"  1 857,  Feby .  "  Manor  of  Rishangles. 

"  Fine  on  surrender  of  Isabella  Raw  and  two  others  (trustees  of 
Mary  Spooner,  deceased,)  to  Mr.  Cruden,  of  two  messuages  and 
outbuildings  and  several  pieces  of  land,  containing  by  old  survey 
16  a.  Or.  26 p. 


£      8. 

(L 

u  1st  Life     - 

-      70    0 

0 

"  2nd  Life     - 

-      35    0 

0 

"  3rd  Life     - 

*       17  10 

0 

u  Fine  on  Mr.  Cruden's  admission 

-      70    0 

0 

192  10 

0 

"Reliefs 

8 

0 

192  18 

0 

"Fees 

-       22     1 

9 

£214  19 

9M 

0. 

Raw. 
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of  Thomas  Raw,  objected  on  the  grounds  stated  in  a  letter  (a) 
of  the  16th  May,  1857. 

According  to  the  custom  of  the  manor,  a  fine  is  due  and 
payable  to  the  lord  on  admission  of  the  heir,  and  the  amount 
of  such  fine  is  arbitrary. 

In  copy  of  Court  rolls  of  the  said  manor  the  following 
entry  appears : — 

(a)  This  letter  was  as  follows : — 

"  Rishangles. 

"I  have  the  following  objections  and  observations  to  make  as  to 
these  fines  and  fees.  First,  as  to  the  fines, — With  respect  to  the 
4  and  J  fine  for  the  second  and  third  life,  there  is  not  the  least  shadow 
of  right  to  the  claim.  The  fine  payable  on  acceptance  of  the  surren- 
der, is  on  a  surrender  from  co-heirs  who  take  in  co-parcenery,  and 
between  whom  there  is  no  survivorship.  The  J  and  J  fine  would  only 
be  due  in  respect  of  joint  tenants,  who  have  a  survivorship.  Had  the 
co-heiresses  been  admitted  the  lord  could  only  have  claimed  a  fine  from 
each  in  respect  of  her  share. 

"  Next,  as  to  the  amount  of  fine. — The  general  plan  is  to  calculate 
a  death  fine  at  1}  years  value.  A  fine  on  surrender,  as  in  Mr.  Cru- 
den's  case,  at  1 J  years  value. 

**  Now  there  are  only  12  acres  of  copyhold  instead  of  16  acres  as 

charged  by  you,  and  1  find  the  rent  of  the  whole  15  acres,  freehold 

and  copyhold,  of  which  the  farm  consists  is  within  a  fraction  of  25s. 

per  acre. 

£    s.    d. 

"  Take  therefore  12  acres  of  copyhold  at  25*.  per  acre    -      15    0    0 
"  3  tenements,  actual  rents  -  .  -  -11100 

"  Deduct  land  tax 

"  Quit  rent  - 

"  Repairs — say  per  annum  at  least 


"  The  fine  therefore  on  the  surrender 
"  Do.  on  the  admission  - 


Total 


1  6  10 
0  13  10 
3  14  4 

£26  10 
5   15 

0 

o 

V 

£20  15 

0 

m                                 mm 

*■            mm 

36  6 
31  2 

3 
6 

••              • 

£67  8 

9 

"  That  amount  I  have  no  objection  to  recommend  Mr.  Raw  to  pay. 
'*  As  to  the  fees,"  &c.  (here  follow  observations  as  to  amount  of 
fees,  &c,  which  it  is  unnecessary  to  set  out). 

"  Yours  faithfully, 
"  F.  Hay  ward,  Esq."  "  Peter  Long." 
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"4th  May,  1792. — John  Butt  as  nephew  and 
heir  of  Timothy  Butt  surrenders,  with- 
out admission,  to  Lady  Harland.  Fine 
paid  on  surrender  by  John  Butt  the   £    s.   d. 
nephew,  without  admission        -        -  22     6     3 
Fine  for  Lady  Harland        -        -        -22     6     9" 

In  the  months  of  June  and  September  1857,  the  said 
steward  had  several  conferences  with  P.  Long  upon  the 
subject  of  the  fine  due  and  payable  in  respect  of  the  said 
copyhold  tenements,  surrendered  by  the  defendants  and 
others  (an  account  of  which  had  been  delivered  to  him) ; 
but  the  quantum  of  the  fine  was  not  then  agreed  upon 
between  them,  the  quantity  of  land  in  respect  of  which  the 
fine  was  payable  being  disputed. 

On  the  27th  July,  1858,  a  notice  by  the  lord  of  the 
manor,  demanding  immediate  payment  of  1221  for  the  fine 
payable  on  surrender,  was  served  on  the  defendants. 

After  some  further  negociation,  an  offer  was  made  by 
S.  Smith  (who  acted  on  behalf  of  the  defendants  and  A. 
Cruden)  to  pay  120/.  for  the  fines  and  15L  for  the  steward's 
fees,  in  respect  of  the  surrender  and  the  admission  of  the 
said  A.  Cruden,  which  offer  the  plaintiff  accepted. 

On  the  14th  July,  1859,  S.  Smith  wrote  to  the  steward 
a  letter  containing  the  following  passages: — "I  must  be 
excused  for  not  remitting  the  amount  of  fine  and  fees  until 
I  see  that  the  admission  is  in  accordance  with  the  entries  on 
the  Court  rolls  and  with  the  last  surrender  (£  e.)  that  It  is 
limited  to  the  12  acres  of  copyhold.  I  hold  the  receipt  at 
your  disposal  until,  by  your  sending  up  the  admission  as 
above,  I  am  enabled  to  complete  the  business." 

The  said  S.  Smith,  on  the  25th  July,  1859,  called  on  the 
steward's  agents  and  handed  to  their  clerk  a  draft  for  135/. 
in  exchange  for  a  stamped  copy  of  A.  Cruden's  admission, 
which  the  said  S.  Smith  inspected  and  declined  to  take  in 


31* 


At  farm  m  which  k  had  been  pteyed,  on  the  ground  that 
it  <fid  not  follow  the  —  u  mil  ■  and  contained  an  inaccurate 
dcauiption  of  the  property,  and  that  it*  ought  not  to  hare 
roof  lined  any  reference  to  the  alleged  survey  of  1724 ;  and 
the  and  clerk  at  his  request  returned  him  the  draft  for  IZ5L 
TltednAbrllSLwmbrfbtaiomiDfmmaz— 

For  fine  on  amiender  by  the  defendants  £60 
For  fine  on  A.  Crnden's  admission  -  60 
For  steward's  fees     ....       15 


£135 


The  description  of  the  copyhold  tenements  in  the  sur- 
render is  a  very  ancient  one,  and  soch  copybokl  tenements 
hare  in  all  admissions  and  acts  of  Court  for  the  last  200  years 
and  upwards  (where  a  particular  and  not  a  general  descrip- 
tion is  given)  been  known  and  described  by  the  same  ancient 
description  without  any  Tariance  as  to  quantity,  names  or 


It  has  been  agreed  between  the  parties,  that  if  the  plain- 
tiff recover  any  fine  in  this  action  the  amount  of  the  same 
•hall  be  60/. 

The  question  for  the  opinion  of  the  Court,  upon  such  of 
the  facts  herein  stated  and  documents  referred  to  as  shall  be 
deemed  admissible  in  evidence,  is  whether  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the  said  sum  of  602. 
If  yea,  the  verdict  which  has  been  entered  for  the  plaintiff 
is  to  stand  for  that  sum.  If  nay,  a  verdict  is  to  be  entered 
for  the  defendants. 

The  Court  to  be  at  liberty  to  draw  any  inferences  of  fact. 
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1861. 


£70' 


George  Hatward  v.  Crdden. 

In  this  action  the  writ  was  issued  on  the  4th  August,  1859, 
and  was  specially  indorsed  as  follows  :— 

"  The  following  are  the  particulars  of  the  plain-  " 
tiff's  claim. — The  amount  of  fine  due  from  the 
defendant  to  the  plaintiff  as  lord  of  the  manor  of 
Rishangles,  with  its  members,  in  the  county  of 
Suffolk,  the  full  particulars  of  which  have  already 
been  delivered. 

The  plaintiff  declared  for  money  payable  by  the  defend- 
ant to  the  plaintiff  as  lord  of  the  manor  of  Rishangles,  in 
the  county  of  Suffolk,  for  fines  due  and  of  right  payable  in 
respect  of  the  admission  of  the  defendant  to  certain  copy- 
hold tenements. — Plea :  Never  indebted. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the 
London  Sittings  after  Michaelmas  Term,  1859,  when  a  ver- 
diet  was,  by  consent,  entered  for  the  plaintiff  for  60/.,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case. — 
(The  case  stated  the  facts  mentioned  in  the  case  of  Hayward 
v.  Raw,  with  the  following  additional  facts.) 

Frederick  Hayward,  being  duly  sworn  and  examined  as  a 
witness  on  the  trial  of  this  cause,  stated  that  he  in  pursuance 
of  the  instruction  for  the  admission  contained  in  P.  Long's 
letter  of  the  14th  March,  1857,  admitted  the  defendant  as 
copyhold  tenant,  and  that  such  admission  was  made  out  of 
Court  by  the  rod,  according  to  the  custom  of  the  said  manor. 
That  he  nominated  John  Hayward,  in  the  absence  of  the 
defendant,  to  receive  admission  by  the  rod,  according  to 
the  custom  of  the  said  manor,  and  admitted  him  for  the 
defendant. 

On  cross-examination,  the  said  Frederick  Hayward  stated 
that  John  Hayward  was  his  clerk  and  son.  That  he  gave 
no  express  notice  of  the  nomination  of  John  Hayward  to 
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the  defendant.  That  by  the  custom  of  the  manor,  the 
steward  delivers  the  rod  to  the  person  who  represents  the 
surrenderee,  as  he  did  in  this  case  to  John  Hay  ward  for  the 
defendant. 

That  the  minutes  marked  8.  in  the  appendix  (a)  were 
the  original  entries  made  by  him  as  steward,  and  also  signed 
by  the  said  John  Hay  ward  at  the  time  of  the  said  admission.. 

That  the  draft  admission  marked  C.  in  the  appendix  (b) 

(a)  Minutes  marked  B.  in  the  appendix. 
"  The  manor  of  Rishangles, ) 

with  it.  Members.         /  ^  22nd  da7  of  APril'  !  857' 

"Whereas,  on  the  13th  day  of  February,  1857,  Isabella  Raw, 
Thomas  Bates  and  Eliza  his  wife,  and  William  Watson,  appointed  by 
the  Court  of  Chancery  for  Thomas  Conway  the  younger,  an  infant, 
the  eldest  son  of  Thomas  Conway  and  Sarah  his  wife,  and  which  said 
Isabella  Raw,  Eliza  Bates,  and  Sarah  Conway  were  the  three  daughters 
and  co-heiresses  of  Joseph  Raw,  who  was  the  eldest  brother  of  Mary 
Spooner  (late  Mary  Raw),  a  copyhold  tenant  of  the  said  manor  who 
died  intestate,  out  of  Court,  surrendered 

"  One  messuage  or  cottage  with  4 J  acres  of  land  of  the  tenement 
Millard,"  &c.  [The  copyhold  tenements  were  here  described  in  pre- 
cisely the  same  manner  as  in  the  surrender  (ante,  p.  311).] 

"  (To  which  premises  it  is  recited  the  said  Mary  Spooner  (then 
Mary  Raw)  was  admitted  at  a  Court  held  the  4th  January,  1822.) 

"  To  the  use  of  Alexander  Cruden,  of  &c,  his  heirs  and  assigns  ; 
Upon  trust  nevertheless  for  Thomas  Raw,  his  heirs  and  assigns. 

M  Now  be  it  remembered,  that  on  the  day  and  year  first  above 
written  the  said  Alexander  Cruden  (by  John  Hayward  his  attorney) 
comes  before  me,  Frederick  Hayward,  gentleman,  steward  of  the  said 
manor,  at  my  office  situate  in  Needham  Market  in  the  county  of  Suf- 
folk, and  prays  to  be  admitted  tenant  to  the  premises  so  surrendered 
to  him  as  aforesaid.  And  the  said  Alexander  Cruden  is  (by  his  said 
attorney)  admitted  tenant  thereto  accordingly :  To  hold  to  him  the  said 
Alexander  Cruden,  his  heirs  and  assigns  ;  Upon  trust  nevertheless  for 
the  said  Thomas  Raw,  his  heirs  and  assigns,  according  to  the  form  and 
effect  of  the  said  surrender  of  the  lord,  at  his  will  and  according  to  the 
custom  of  the  manor ;  and  he  pays  to  the  lord  a  fine,  &c.  And  his 
fealty  is  respited,**  &c. 

"  John  Hayward, 
"  Attorney  for  the  said  Alexr.  Cruden." 

(b)  Draft  admission  marked  C.  in  the  appendix. 
"  The  manor  of  Rishangles,  | 

with  its  Members.  J  The  22nd  day  of  APril>  1857- 

"  Whereas  it  is  certified  to  Frederick  Hayward,  gentleman,  steward 
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was  made  up  and  taken  from  the  said  entries,  and  a  copy 
thereof  was  made  on  a  proper  stamp  for  the  defendant  before 

of  the  said  manor,  that  an  absolute  surrender  was  made  and  passed 
by  the  several  persons  and  at  the  several  times  and  in  manner  in  the 
said  surrender  mentioned,  of  the  messuages,  lands,  and  hereditaments 
hereinafter  described  and  holden  by  copy  of  Court  roll  of  the  said, 
manor,  which  surrender  is  in  the  words  following : — 

"  The  Manor  of  Rishangles,"  &c.  [Here  follows  an  exact  copy  of 
the  surrender  (ante,  p.  311,)  with  all  the  signatures  and  attestations.] 

"Now  be  it  remembered,  that  on  the  day  and  year  first  above 
written,  the  said  Alexander  Cruden,  by  his  attorney,  came  before  the 
said  Frederick  Hayward,  steward  of  the  said  manor,  out  of  Court,  and 
prayed  the  favour  of  the  lord  of  this  manor  to  admit  him  tenant  to  all 
and  singular  the  said  messuages,  lands,  and  hereditaments  so  surren- 
dered to  him  as  aforesaid  (which  said  messuages,  lands,  and  heredita- 
ments), according  to  a  survey  and  admeasurement  made  and  taken 
thereof  in  the  year  1724,  are  described  as  follows,  namely, — One 
messuage  with  the  yards,  orchards,  and  garden ;  and  one  pightle  of 
pasture  with  a  way  called  Ingham's  Way ;  and  three  inclosures  of 
land,  meadow  and  pasture,  estimated  together  at  9  acres,  lying  in 
Rishangles,  as  between  the  copy  lands  of  Michael  Marner,  called 
Shortland,  on  the  part  of  the  North,  and  the  lands  of  the  Rectory  of 
Rishangles,  on  the  part  of  the  South,  abutting  upon  the  highway, 
alias  Church  Green,  towards  the  West,  and  upon  the  piece  next  men- 
tioned in  part,  and  the  lord's  meadow  called  Ingham's  in  part,  towards 
the  East;  containing  together  by  measure  11a.  2r.  18 p.  And  also 
one  inclosure  of  arable  land,  estimated  at  3  acres,  lying  in  Rishangles 
between  the  copy  lands  of  Mr.  Little  on  the  part  of  the  North,  and 
Ingham's  Meadow  aforesaid  on  the  part  of  the  South,  abutting  upon 
Rishangles  Wood  towards  the  East,  and  upon  the  lands  last  abuttaled 
towards  the  West ;  containing  by  measure  3  a.  2  r.  8  p. ;  which  said 
parcels  of  land  before  mentioned  are  held  by  the  several  rents  amounting 
in  the  whole  to  1 1*.  lOd.  per  annum  :  To  which  said  Alexander  Cruden 
the  lord  of  this  manor  by  the  said  steward  did  grant  and  deliver  seisen 
thereof  by  the  rod :  To  hold  the  same  messuages,  lands,  and  heredita- 
ments, with  their  appurtenances,  unto  the  said  Alexander  Cruden, 
his  heirs  and  assigns,  for  ever,  according  to  the  form  and  effect  of  the 
said  surrender  of  the  lord  of  this  manor,  at  the  will  of  the  lord  and 
according  to  the  custom  of  this  manor,  by  the  rents  and  services 
therefore  due  and  of  right  accustomed :  Upon  trust  nevertheless  for 
the  said  Thomas  Raw,  his  heirs  and  assigns.  And  the  said  Alexander 
Cruden  giveth  the  lord  a  fine,  and  is  by  his  attorney  admitted  tenant 
thereto,  saving  the  right  of  every  one  &c,  but  his  fealty  is  respited 

until,"  &c. 

"  Fredk.  Hayward, 

"  Steward." 
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1861        this  action  was  brought,  bat  the  entry  thereof  in  the  Court 
books  was  not  made  till  after  action  brought. 

That,  according  to  the  custom  of  the  manor,  the  steward 
at  the  time  of  taking  the  admission  of  a  copyhold  tenant, 
makes  an  entry  or  minute  of  soch  admission  from  which  the 
Court  rolls  are  afterwards  made  up. 

No  express  notice  of  the  nomination  of  John  Hayward  to 
receive  admission  for  the  defendant  was  ever  given  to  the 
defendant,  or  any  one  on  his  behalf;  nor  had  the  defendant, 
or  any  one  on  his  behalf  any  express  notice  that  the  said 
minutes  of  the  said  alleged  admission,  or  the  said  draft 
admission,  had  been,  made  before  the  trial  of  this  cause, 
save  as  appears  by  the  case  and  correspondence. 

According  to  the  custom  of  the  manor,  a  fine  is  doe  and 
payable  to  the  lord  on  the  admission  of  the  copyhold  tenant, 
and  the  amount  of  such  fine  is  arbitrary. 

(The  question  for  the  opinion  of  the  Court  was  the  same 
as  that  in  Hayward  v.  Raw  (a),  and  the  Court  was  at  liberty 
to  draw  inferences  of  feet) 

BayUs,  for  the  plaintiff. — The  plaintiff,  as  lord  of  the 
manor,  is  entided  to  maintain  his  verdict  for  the  fine  in 
respect  of  the  surrender  of  Mary  Spooner.  First,  the  fine 
was  due  to  the  lord  upon  surrender,  without  admittance. 
In  Scriven  on  Copyholds,  voL  1,  p.  290,  4th  cd.,  it  is  said, 
'♦The  customary  heir  of  a  copyholder,  being  a  complete 
tenant  before  admittance  against  all  persons  but  the  lord, 
may  enter  and  take  the  profits,  and  maintain  trespass  and 
bring  ejectment  without  having  been  admitted,  and  even 
surrender  on  payment  of  the  lord's  fine."  In  Browns 
Case  (b)  it  was  resolved  "  that,  where  the  customary  estate 
of  inheritance  descends  to  the  heir  before  admittance,  he 
may  enter  and  take  the  profits.*    The  difference  between 

(a)  Arte,  p.  316.  (*)  *  Bep.  21  a. 
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admittance  on  surrender  and  admittance  on  descent  is  thus 
pointed  out  in  Coke's  Complete  Copyholder,  Sect 41, p.  Ill : 
"  In  admittances  upon  surrender  nothing  is  vested  in  the 
grantee  before  admittance,  no  more  than  in  the  voluntary 
admittances;  but  in  admittances  upon  descents  the  heir  is 
tenant  by  copy  immediately  upon  the  death  of  his  an- 
cestor; not  to  all  intents  and  purposes,  for  peradventure 
he  cannot  be  sworn  of  the  homage  before,  neither  can  he 
maintain  a  plaint  in  the  nature  of  an  assise  in  the  lord's 
court  before,  because  till  then  he  is  not  complete  tenant  to 
the  lord,  no  further  forth  than  the  lord  pleaseth  to  allow 
him  for  his  tenant.  And  therefore  if  there  be  grandfather, 
father  and  son,  and  the  grandfather  is  admitted  and  dieth, 
and  the  father  entreth  and  dieth  before  admittance,  the  son 
shall  have  a  plaint  in  the  nature  of  a  writ  of  Ayel,  and  not 
an  assise  of  mort  d'auncestor.  So  that  to  all  intents  and 
purposes  the  heir,  till  admittance,  is  not  complete  tenant ; 
yet  to  most  intents,  especially  as  to  strangers,  the  law  taketh 
notice  of  his  as  a  perfect  tenant  of  the  land  instantly  upon 
the  death  of  his  ancestor;  for  he  may  enter  into  the  land 
before  admittance,  take  the  profits,  punish  any  trespass 
done  upon  the  ground,  surrender  into  the  hands  of  the  lord 
to  whose  use  he  pleaseth,  satisfying  the  lord  for  his  fine 
due  upon  the  descent."  That  doctrine  was  recognised  and 
adopted  in  Regina  v.  Dullingham  (a),  which  is  an  authority 
that  a  fine  is  payable  by  the  heir  on  descent,  before  admit- 
tance. The  lord  has  no  power  to  compel  the  surrenderee 
to  be  admitted,  for  he  is  a  perfect  stranger;  and  as  the  sur- 
renderee has  no  interest  before  admittance  he  is  not  capable 
of  forfeiting  the  copyhold  by  committing  felony,  but  upon 
his  death  it  descends  to  the  heir  of  the  surrenderor :  Roe  d. 
Jeffereys  v.  Hicks  (b). —  Secondly,  the  entries  and  minutes 
made  by  the  steward  in  his  book,  and  signed  by  the  person 

(a)  8  A.  &  E.  858.  (b)  2  Wib.  13. 
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1861.  appointed  to  receive  admissions  for  the  surrenderee,  were  a 
sufficient  admittance  to  entitle  the  lord  to  his  fine.  A  sur- 
render and  presentment  may  be  proved  by  a  draft  of  an 
entry  produced  from  the  muniments  of  the  manor,  and  the 

Cbudbi.  parol  testimony  of  the  foreman  of  the  homage  who  made 
such  presentment,  although  no  entry  thereof  appears  on  the 
Court  rolls :  Doe  d.  Priestley  v.  Calloway  (a).  There  Lord 
Tenterden  referred  to  several  cases  for  the  purpose  of  shew- 
ing that  the  entry  on  the  roll  is  not  conclusive  on  the 
parties,  and  he  observed  that  "  in  another  case  words  were 
added  to  the  roll  to  pass  other  lands."  [Martin,  B. — These 
entries  were  nothing  more  than  a  memorandum  made  by 
the  steward  in  his  book.]  A  draft  admission  was  afterwards 
made  up  from  them,  and  a  stamped  copy  delivered  to  the 
solicitor  of  the  surrenderee.  [Martin,  B. — The  surrenderee 
applies  to  be  admitted  to  the  copyhold  premises  by  the 
description  used  for  years,  and  thereupon  the  steward  alters 
the  document  and  admits  him  by  a  new  description :  that 
is  no  admission.]  In  Scriven  on  Copyholds,  vol.  1,  p.  283, 
4  th  ed.,  it  is  said,  "  Where  the  right  of  alienation  is  esta- 
blished by  the  custom  of  the  manor,  the  admittance  is  more 
of  form  than  of  essence,  and  the  surrender  is  deemed  to  be 
the  substantial  part  of  the  conveyance."  Again,  p.  291, 
"The  admittance  is  merely  as  between  the  lord  and  tenant; 
if  therefore  the  customary  heir  should  die  before  admission 
his  heir  might  enter."  In  Coke's  Complete  Copyholder, 
*  Sect.  40,  p.  105,  it  is  said,  "  If  the  surrender  be  conditional 
and  the  presentment  be  absolute,  both  the  surrender,  present- 
ment and  admittance  thereupon  are  wholly  void.  But  if  the 
conditional  surrender  be  presented,  and  the  steward,  in 
entering  it,  omitteth  the  condition,  yet,  upon  sufficient 
proof  made  in  Court,  the  surrender  shall  not  be  avoided, 
but  the  roll  amended ;  and  this  shall  be  no  conclusion  to 

(a)  6  B.  &  C.  484. 
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the  party  to  plead  or  give  in  evidence  the  truth  of  the 
matter.  Towers  v.  Moor  (a)  is  also  an  authority  that  parol 
evidence  is  admissible  to  explain  a  surrender  of  copyhold 
land,  and  shew  a  mistake  either  in  the  land  or  uses.  A 
steward  of  a  manor  is  not  bound  to  accept  a  general  sur- 
render of  tenements,  although  the  proposed  surrender  refers 
to  a  previous  surrender,  in  which  there  was  a  description  of 
the  tenements :  Regina  v.  Bishop's  Stoke  (b). — Thirdly,  as 
to  the  reasonableness  of  the  fines.  Where  a  fine  arbitrary 
is  imposed,  it  is  due  to  the  lord  of  common  right,  and  it  is 
for  the  tenant  to  shew  that  it  is  unreasonable :  Doe  d.  Twi- 
ning v.  Muscott  (c),  Denny  v.  Lemman  (d).  The  reasonable- 
ness of  the  fine,  if  the  lord  and  tenant  cannot  agree,  must 
be  determined  on  action  brought :  WMowe's  Case  (e). — He 
also  referred  to  Long  v.  Collier  (/). 
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Manisty  (Hannen  with  him),  for  the  defendants. — There 
is  no  contract  upon  which  the  lord  can  succeed  either  in 
the  action  for  a  fine  upon  surrender,  or  in  the  action  for  a 
fine  upon  admittance.  No  fine  was  payable  upon  the  sur- 
render :  a  fine  would  only  become  payable  on  admittance ; 
but  there  never  was  any.  The  defendant,  Cruden,  never  gave 
any  authority,  either  express  or  implied,  to  J.  Hay  ward  to 
receive  admission  for  him,  and  the  act  of  the  steward,  in 
making  admission  by  proxy,  is  of  no  avail  until  adopted. 
In  Scriven  on  Copyholds,  vol.  1,  p.  292,  it  is  said: — "  It  is 
usual  to  admit  the  heir  or  surrenderee  or  devisee  by  attor- 
ney, and  not  to  put  the  party  to  the  expense  of  appointing 
one  by  deed,  if  admittance  be  the  only  object,  as  the 
Court  may  name  any  person  present  to  act  for  him,  and 


(a)  2  Vern.  97. 

(6)  8  Dowl.  P.  C.  6C8. 

(c)  12  M.  &  W.  832. 


00  Hob.  185. 
(e)  IS  Rep.  1. 
(/)  4  Rum.  267. 


CC  2 


s 


l*r 


21 


hl 

IT 


rCS. 


&  gscyuiHier  -umiic 


Ir 


e  if 


UBk 


—  ■■■^1    > 


si  x  t  mat 


i  _ 


B.— Tie 


iica  die 
<d  tie 


paracie  ooc3  :le  adsisBcc  is  enjsred  en  :ie  Co 

r.il  5s  ze*er  iT.-mv  ^r.^    A 

A  sesacc  ras  &  r^sc  r;  zare  i^e 

ccct.     ~*Fzt&m  EL — In 


od  ere  rctl 


r— 


7 


*-» 


Zt        **■  Ml 


fced 
bribe 


tie  £=e-     Tbcre  w^*  no  coenct 
to  paj  the  izxtzzs  cLilzied.     Tie  lord 
enrirird  to  a  neaaoca&te  fine      Is  cost  be  assessed, 
and  place  most  Le  appcicsed  fcr  rajT^c:, 


1  Scriren  on  Copjbuidj* 


be  cannot  recover  it  or  proceed  &r  a  foetus 
on  Copjbuidj*  p.  £54,  4th  ed.     The  oclj  Sues 
wese  122/.  and  7GL,  which  are  onre^ooabie  fines. 
jarj  baring  found  that  the  lord  is  not  endued  to  the 


W 


v>)  2  Sil  e: 


HILARY  TERM,    24    VICT. 

sums  claimed,  he  cannot  retain  the  verdict  for  the  sums 
actually  due,  but  must  make  a  new  assessment :  Lord  North- 
wick  v.  Stanway  (a). 

The  Court  then  called  on 

Baylis,  who  replied. 
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Martin,  B. — We  are  all  of  opinion  that  the  defendants 
are  entitled  to  judgment.  For  my  part,  I  thipk  they  are 
entitled  to  it  on  both  points.  The  last  is  more  a  matter  of 
form,  the  first  is  matter  of  substance;  and  Mr.  Manisty 
has  satisfied  me  upon  both.  The  facts  are  these: — Mary 
Spooner,  a  widow,  was  the  owner  of  certain  copyhold 
premises  in  the  manor  of  Rishangles.  She  died  intes- 
tate, and  the  copyhold  premises  descended  to  two  co-heir- 
esses and  an  heir  who  was  a  minor.  They  were  in  fact 
trustees  for  one  Thomas  Raw,  and  he  desired  that  these 
copyhold  premises  should  become  vested  in  one  Cruden  as 
trustee  for  him.  A  correspondence  took  place  between  the 
solicitor  for  the  surrenderors  and  Thomas  Raw,  and  the 
steward  of  the  manor,  as  to  taking  the  surrender.  On  the 
14th  March,  1857,  the  solicitor  wrote  to  the  steward  as 
follows. — (His  lordship  read  the  letter,  arith%  p.  311.)  The 
document  sent  with  this  letter  was  the  surrender,  a  copy  of 
which  is  set  out  in  the  appendix  of  the  case  (£),  and  which 
was  duly  executed  by  all  parties.  The  surrender  states  at 
length  what  was  its  object;  and  that  the  parties,  having 
satisfied  the  lord  his  fine,  by  the  direction  of  Thomas  Raw 
and  in  consideration  of  300/.,  did  surrender  the  copyhold 
premises  into  the  hands  of  the  lord,  according  to  the  custom 
of  the  manor,  to  the  use  of  Cruden,  his  heirs  and  assigns, 
for  ever,  in  trust  for  Thomas  Raw.  The  object  of  the  sur- 
render was  that  Cruden  should  be  admitted  tenant  of  the 
(a)  3  Bos.  &  P.  346.  (b)  Anti,  p.  311,  note. 
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copyhold  premises;  and  mil  that  took  place  was  only  a  mode 
of  arming  at  that  final  coodosioo.  The  next  stes^was, 
that  the  steward  nominated  John  Hayward,  his  clerk 
in  the  absence  of  Cruden,  to  receive  admission  for  him, 
by  the  rod,  according  to  the  custom  of  the  manor.  At  the 
time  that  took  place  certain  minutes  or  entries  were  made 
by  the  steward  in  his  book  and  signed  b j  John  Hayward, 
and  adraft  admission  was  made  up  from  those  entries,  together 
with  a  copy  for  the  defendant  on  a  proper  stamp.  Now,  if 
this  document  had  been  correctly  drawn  up  and  had  been 
inserted  on  the  Court  rolls,  there  would  hare  been  a  com- 
plete admission  of  the  surrenderee,  which  would  hare 
entitled  the  lord  to  his  fine.  It  was  argued  by  Mr.  Bayhs 
that  where,  by  the  custom  of  the  manor,  a  fine  is  due  on 
descent,  in  the  event  of  the  heir  coming  in  and  surrender- 
ing, the  lord  is  entitled  to  his  fine  before  admission.  But 
here  it  is  not  pretended  that  the  surrenderee  was  liable  to 
pay  the  fine  except  upon  the  transaction  being  effected 
which  it  was  proposed  to  carry  out.  I  agree  with  my 
brother  WUde,  that  if  the  entry  in  the  book  of  the  steward 
had  been  a  complete  document,  the  right  of  the  lord  would 
hare  attached  upon  the  entry  of  that  document;  but  I 
require  to  be  satisfied  that  a  document  entered  by  a  steward 
in  his  book  and  signed  by  a  person  nominated  by  him,  and 
of  which  nomination  the  surrenderee  has  had  no  notice,  is 
anything  more  than  a  private  memorandum,  or  that  it  will 
impose  upon  the  surrenderee  any  obligation  to  pay  a  fine. 
The  surrenderee  was  entitled  to  an  admission  in  accordance 
with  the  surrender,  but  instead  of  that  the  document  relied 
upon  as  giving  a  title  is  a  different  document,  describing 
premises  of  which  the  copyhold  tenant  never  had  the  benefit ; 
and  I  think  that  the  surrenderee  acted  rightly  in  refusing 
an  admission  in  that  form.  Therefore,  upon  the  merits,  I 
am  of  opinion  that,  before  the  lord  had  any  right  to  a  fine, 
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the  person  acting  for  him  ought  to  have  delivered  to  the 
surrenderee  an  admission  which  he  was  bound  to  accept, 
and,  hot  having  done  so,  the  lord  has  no  right  to  a  fine.  I 
further  think  that  the  document  cannot  be  considered  as  a 
copy  of  Court  roll.  Littleton  (sect.  75,  p.  60  a),  says :  — 
"And  these  tenants  are  called  tenants  by  copy  of  Court  roll ; 
because  they  have  no  other  evidence  concerning  their  tene- 
ments, but  only  the  copies  of  Court  rolls."  From  which  it 
appears  (and  there  is  no  better  authority  on  the  subject)  that 
a  copyholder  ought  to  have  his  copy  of  Court  roll,  and  that 
the  surrenderee  is  entitled  to  a  correct  copy  before  he  is 
liable  to  pay  any  fine.  Therefore,  in  my  judgment,  upon 
the  substance  of  the  case  the  plaintiff  fails. 

I  am  also  of  opinion  that  the  plaintiff  fails  on  the  other 
part  of  the  case,  because  the  right  of  the  lord  to  a  fine 
arises  upon  assessment,  and  that  must  be  of  a  sum  legally 
payable.  Whatever  right  the  lord  may  have  upon  the  fine 
being  properly  assessed,  he  must  fail  upon  a  quantum 
meruit.  A  fine  is  a  certain,  fixed  and  legal  sum  assessed. 
Here  the  lord  has  not  assessed  any  sum  which  is  legal. 
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Channell,  8. — I  am  also  of  opinion  that  the  defendants 
are  entitled  to  judgment.  1  come  to  that  conclusion  be- 
cause I  concur  in  the  last  observation  of  my  brother  Martin. 
It  is  clear  from  the  case  of  Grant  v.  Astle  (a),  that,  to  entitle 
the  lord  to  a  fine  not  certain,  it  roust  be  reasonable  and 
assessed  and  demanded.  Whatever  alteration  there  may  be 
in  the  language  of  pleading,  it  can  have  no  effect  in  altering 
the  law ;  and  if  the  form  of  pleading  as  found  in  the  old 
books  be  referred  to,  it  will  be  found  that  the  declaration 
is  for  a  "  reasonable  fine  duly  assessed,  and  due  and  pay- 
able. n  If  that  be  the  correct  view  of  the  law,  the  plaintiff 
is  not  entitled  to  recover.     The  case  might  be  different  if 

(a)  2  Doug.  722. 
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I  could  see  that  a  sum  exceeding  60Z.  would  be  a  reason- 
able fine,  but  we  are  at  liberty  to  draw  inferences  of  fact,  and 
on  consideration  of  all  the  circumstances  stated  in  the  case 
I  have  come  to  the  conclusion  that  122/.  and  70L  are  un- 
reasonable fines.     It  is  said  that  the  defendants  are  bound 
to  shew  that  the  fines  are  unreasonable,  and  that  the  onus  of 
proof  is  on  them.     I  am  not  prepared  to  adopt  that  argu- 
ment    Although  the  objection  may  assume  somewhat  of  a 
technical  character,  I  have  the  less  hesitation  in  dealing 
with  it,  because  the  lord  never  declared  his  intention  to 
rely  on  the  entries  or  memorandum  made  by  the  steward  in 
his  book,  and  which  it  is  now  said  is  an  admittance,  but 
only  on  the  draft  admission,  a  copy  of  which  was  sent  to  the 
attorney  of  the  surrenderee  and  objected  to  as  insufficient. 
Another  point  was  raised,  viz.,  assuming  that  the  fines 
were  properly  assessed  and  demanded,  whether  they  were 
payable.     Upon  that  point  I  do  not  propose  to  give  any 
opinion,  because  the  other  is  sufficient  for  the  decision  of 
the  case ;  and  I  should  not  have  adverted  to  it  except  for 
the  purpose  of  observing  that  the  entry  by  the  steward  in 
his  book  might  possibly  have  the  effect  of  an  admittance  as 
regards  third  parties,  and  until  the  roll  was  perfected.  Upon 
that  point  however  it  is  not  necessary  to  express  an  opinion, 
because  here   no  question  arises  with   respect   to  third 
parties. 


Wilde,  B. — I  am  also  of  opinion  that  the  defendants  are 
entitled  to  judgment.  A  fine  not  certain,  in  order  to  be 
recoverable,  must  be  reasonable  and  assessed,  and  de- 
manded; and  the  conclusion  which  I  have  come  to  from 
the  facts  stated  in  these  cases  is,  that  the  fines  claimed  are 
unreasonable.  There  was  a  distinct  assessment  of  two 
fines,  one  of  122£,  the  other  of  70/.;  a  correspondence 
took  place  on  the  subject,  and  at  length  the  lord  was  willing 


HILARY  TERM,    24    VICT. 

to  accept  two  fines  of  60/.  each.  The  lord  then  brings 
these  actions,  and  in  his  particulars  of  demand  he  claims 
the  fines  of  122&  and  70/.,  but  since  he  cannot  establish  his 
right  to  those  sums  he  fails  altogether. 

With  respect  to  the  other  point,  I  concur  in  the  observa- 
tions of  my  brother  Martin,  though  upon  the  question 
whether,  if  the  entry  in  the  steward's  book  had  been  a  com- 
plete document,  there  would  have  been  a  legal  admittance  of 
the  surrenderee,  I  give  no  conclusive  opinion.  The  lord  is 
asked  for  a  copy  of  the  admittance  in  respect  of  which  he 
claim 8  the  fine,  and  he  sends  a  copy  of  that  which  alone  can 
be  an  admittance,  and  it  is  rejected  on  the  ground  that  it  does 
not  correspond  with  the  surrender.  The  lord  then  sets  up, 
as  an  admittance,  an  entry  in  the  steward's  book  corres- 
ponding with  the  tenant's  right,  but  of  which  he  never  had 
any  notice.  Upon  these  facts  stated  in  the  case,  I  think 
that  the  lord  is  not  entitled  to  recover  the  fines. 

Judgment  for  the  defendants. 
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Jan.  31. 


JLlECLARATION. — For   that   the   defendant    having  a  gratuitous 

undertaken  to  duly  erect  and  construct  a  builder's  scaffold  article  is  not 

for  the  purpose  of  facilitating  the  demolition  of  certain  jS^^uit. 

buildings,   yet  he  the  defendant  so  carelessly  and  negli-  ^^^ 

gently  erected  and  constructed  such  scaffold  that  the  plain-  his  senrant 

°        *  *  while  using  it, 

from  its  defec- 
tive state,  if  the  lender  was  not  aware  of  it. 
The  defendant,  a  builder,  had  purchased  a  house  which  he  pulled  down  with  the  exception 
of  a  party  wall.    For  his  own  use  he  erected  a  scaffold.    P.   asked  him  for  the  job  in 

Stilling  down  the  party  wall,  and  a  written  agreement  was  entered  into  by  which  P.  agreed  to 
o  it  for  17/.  No  mention  was  made  in  the  agreement  or  otherwise  of  the  use  of  the  scaffold, 
but  the  plaintiff  was  aware  that  it  was  afterwards  used  by  P.  P.  employed  the  plaintiff  to 
pull  down  the  party  wall,  and  whilst  doing  so  one  of  the  putlogs,  which  was  rotten,  broke, 
and  the  plaintiff  was  thrown  to  the  ground  and  seriously  injured.  The  defendant  was  not 
aware  of  the  defect  in  the  putlog. — Held,  that  the  defendant  was  not  liable. 
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1861.        tiff,  who  was  lawfully  working  thereon,  was  exposed    t 

U^Cj^by    unreasonable  risk,  the  scaffold  broke  and  gave  way,  and  th 

Yodho        plaintiff  was  suddenly  precipitated  and  thrown  therefrom  t 

the  ground,  whereby  the  plaintiff  fell  from  a  height    c 

thirty  feet,  and  had  not  only  his  arm   broken  in   divei 

places  but  also  divers  of  his  ribs  broken,  &c. 

Pleas.— First :  not  guilty.  Secondly :  that  the  defendan 
never  undertook  to  erect  or  construct  the  supposed  scaffol 
as  alleged. — Issues  thereon. 

At  the  trial,  before  Wilde,  B.,  at  the  Middlesex  Sitting 
in  last  Trinity  Term,  the  following  facts  appeared. — Th 
defendant,  who  was  a  builder,  had  purchased  a  house  i 
Rood  Lane  in  the  city  of  London,  which,  being  in  a  dilapi 
dated  condition,  he  had  pulled  down,  with  the  exception  c 
a  party  wall  on  the  south  side.  This  party  wall  was  aftei 
wards  found  to  be  defective,  and  the  district  surveyc 
required  the  defendant  to  take  it  down.  As  a  scaffol 
would  be  necessary  in  building  a  new  party  wall,  the  dc 
fendant  determined  to  erect  one  in  the  first  instance,  i 
order  that  his  men  might  have  the  benefit  of  it  in  pullin 
down  the  party  wall.  The  defendant  had  nearly  erecte 
the  scaffold,  when  one  Portlock,  who  had  worked  for  hinr 
applied  for  the  job  in  pulling  down  the  party  wall.  Th 
defendant  consented,  and  the  following  agreement  wa 
entered  into:— 

"I,  the  undersigned,  do  agree  to  pull  down  the  part' 
wall  of  house,  Rood  Lane,  level  to  street,  the  remainder  c 
party  wall  to  be  left  standing. 

"  To  dig  out  and  cart  away  the  ground,  25  feet  long 
4  feet  wide  and  3  feet  deep,  from  the  cellar  floor. 

"  To  clean  away  and  stack  on  the  premises  all  good  brick 
and  cart  away  the  rubbish. 

"  The  whole  to  be  done  for  the  sum  of  17/.  cash. 

"John  Portlock. 
«24  Octr.  1859.  "23,  Johnson  Street,  Shad  well. 
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"  The  wall  to  be  pulled  down  to  the  foundation  25  feet 
from  the  front,  and  the  ground  excavated  3  feet  below  the 

line  of  the  cellar  floor,  and  4  feet  wide. 

"  John  Portlock.w 
"  To  Mr.  ¥oung." 

On  the  following  day  Portlock  employed  the  plaintiff, 
who  was  a  labourer,  to  pull  down  the  party  wall.  Portlock 
said  to  the  plaintiff  "  there  is  a  scaffold  rigged  for  you,  go 
to  work."  The  plaintiff  commenced  pulling  down  the  party 
wall,  and  whilst  he  was  on  the  scaffold  one  of  the  putlogs, 
which  was  rotten,  gave  way,  and  the  plaintiff  was  thrown  to 
the  ground,  by  which  he  sustained  the  injuries  complained 
of.  There  was  no  understanding  between  the  defendant 
and  Portlock  that  he  was  to  have  the  use  of  the  scaffold, 
but  the  defendant  was  aware  of  his  using  it  It  did  not 
appear  that  the  defendant  knew  of  the  defect  in  the  putlog. 
On  the  part  of  the  defendant,  evidence  was  adduced  to 
shew  that  the  accident  was  caused  by  the  negligence  of  the 
plaintiff. 

The  defendant's  counsel  submitted  that  these  facts  did 
not  sustain  the  declaration  or  issues ;  and  that  there  was  no 
evidence  for  the  jury  of  the  defendant's  liability. 

The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
the  negligence  of  the  plaintiff  contributed  to  the  accident ; 
secondly,  whether  the  negligence  of  the  defendant  in  erect- 
ing the  scaffold  caused  the  accident.  The  jury  found  the 
defendant  guilty  of  negligence  in  the  original  construction 
of  the  scaffold,  by  reason  of  the  defective  putlog,  and  a 
verdict  was  entered  for  the  plaintiff  on  the  first  issue,  with 
50/.  damages,  and  for  the  defendant  on  the  second  issue; 
leave  being  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  him :  the  pleadings  to  be  amended,  if 
necessary. 

T.  Jones j  in  the  same  Term  (June   2),  obtained  a  rule 


832 

1S6L        nisi  to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  or  to 
MacCamtmy    arrest  t^e  judgment;  against  which 
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Montagu  Ckambers  and  Tapping  shewed  cause  in  last 
Trinity  Vacation  (Jane  22). — The  plaintiff,  being  a  stranger 
to  the  defendant,  and  engaged  in  his  lawful  business  for  the 
benefit  of  the  defendant,  is  entitled  to  maintain  this  action 
for  the  injury  be  has  sustained  through  the  defendant's 
negligence.  The  case  is  distinguishable  from  that  of  a  ser- 
vant who  is  injured  by  the  negligence  of  a  fellow  servant 
in  the  coarse  of  their  common  employment  [Pollock, 
C.  B. — Suppose  the  owner  of  a  mine,  which  has  the  usual 
apparatus  for  taking  people  up  and  down,  lets  or  sells  the 
mine,  believing  the  apparatus  to  be  in  sound  condition,  and 
the  purchaser  employs  a  workman  who  sustains  an  injury 
in  consequence  of  a  defect  in  the  apparatus,  could  the  latter 
maintain  an  action  against  the  seller  of  the  mine  T\  Here 
the  scaffold  was  used  with  the  knowledge  of  the  defendant. 
The  liability  does  not  depend  on  contract :  it  is  a  common 
law  liability  arising  from  the  relation  of  the  parties.  The 
case  resembles  that  of  the  owner  of  a  shop  who  is  bound 
to  keep  it  reasonably  secure,  so  that  persons  who  lawfully 
enter  it  may  not  sustain  any  injury  through  his  negligence. 
In  Southcote  v.  Stanley  (a),  Alderson,  B.,  pointed  out  that 
"  there  is  a  distinction  between  persons  who  come  on  busi- 
ness and  those  who  come  by  invitation."  And  BramtcelL,  B., 
said,  "  If  a  person  invites  another  into  his  house,  and  the 
latter  can  only  enter  through  a  particular  door,  is  it  not  the 
duty  of  the  former  to  take  care  that  the  door  is  in  a  secure 
condition  T  Degg  v.  The  Midland  Railway  Company  (6) 
was  the  case  of  a  person  who  was  killed  whilst  voluntarily 
assisting  the  servants  of  the  defendants,  and  therefore  in 
the  same  position  as  a  servant.  The  principles  enunciated 
(a)  1  H.  &  N.  247.  (b)  1U.&N.  773. 
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in  the  judgment  in  Hutchinson  v.  The  Fork,  Newcastle  and 
Bertoick  Railway  Company  (a)  are  in  favour  of  the  plaintiff. 
Knight  v.  Fox  (b)  proceeded  on  the  ground  that  the  injury 
was  occasioned  by  the  negligence  of  a  subcontractor,  not  of 
a  servant  of  the  defendant,  in  which  case  it  was  conceded 
that  he  would  have  been  liable.  Here  the  defendant,  by 
his  servants,  erected  the  scaffold.  If  the  only  mode  of 
access  to  the  scaffold  had  been  up  a  ladder  which  was  made 
of  bad  materials  by  the  servants  of  the  defendant,  he  would 
have  been  liable  for  injury  occasioned  thereby.  Bush  v. 
Steinman  (c)  is  an  authority  that  a  person  may  be  liable  in 
respect  of  an  act  done  for  his  benefit  upon  his  premises  by 
persons  who  are  not  his  servants.  [Pollock,  C.  B. — In 
Reedie  v.  The  London  and  North  Western  Railway  Com- 
pany (d),  Rolfe,  B.,  in  delivering  the  judgment  of  the  Court, 
said  that,  "  according  to  modern  decisions,  Bush  v.  Stein- 
man must  be  taken  not  to  be  law,  or,  at  all  events,  that  it 
cannot  be  supported  on  the  ground  on  which  the  judgment 
of  the  Court  proceeded."]  The  allegation  in  the  declara- 
tion, that  the  defendant  undertook  to  erect  the  scaffold,  is 
immaterial,  and  may  be  struck  out  Negligence  in  erect- 
ing the  scaffold  renders  the  defendant  liable  for  injury 
to  a  stranger  whilst  lawfully  working  thereon :  Daly  ell  v. 
Tyrer  (e). — They  also  referred  to  Roberts  v.  Smith  (/). 

T*  Jones  appeared  in  support  of  the  rule,  but  was  not 

called  upon  to  argue. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  B. — In  this  case  the  declaration   charged   the 
defendant  with  having  undertaken  to  erect  a  scaffold,  and 

(a)  5  Exch.  343.  (d)  4  Exch.  244. 

(6)  5  Exch.  721.  (e)   E.  B.  &  E.  899. 

(c)  1  Bos.  &  P.  404.  (/)  2H.&N,  213. 
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1861.        w*th  having  so  negligently  and  carelessly  done  so,  that  the 
Mv^r^*/      plaintiff,  who  was  lawfully  working  upon  it,  was  exposed  to 
v*  unreasonable  risk  and  thrown  to  the  ground  and  injured  by 

the  scaffold  giving  way. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that 
he  did  not  undertake  to  erect  the  scaffold  as  alleged. 

It  was  proved  on  the  trial  that  the  plaintiff  was  a  labourer : 
that  he  was  employed  by  one  Portlock  to  pull  down  the 
party  wall  of  a  house  belonging  to  the  defendant :  that 
Portlock  said  to  him,  "  there  is  the  scaffold  for  you  to  go  to 
work." 

The  scaffold  to  which  the  remark  applied  was  erected 
under  the  following  circumstances: — 

The  defendant  was  a  builder  and  had  purchased  a  house 
which  he  was  about  to  pull  down ;  he  erected  the  scaffold 
in  question  for  his  own  use,  and  did  use  it  in  pulling  down 
the  front  and  back  walls  of  the  house ;  and  on  being  called 
upon  afterwards  to  pull  down  the  party  wall,  he  was  about 
to  do  so  when  the  said  Portlock,  who  was  his  carpenter,  asked 
for  the  job,  and  accordingly  the  defendant  entered  into  a 
written  contract  with  him  to  pull  down  the  party  wall 
for  17L  The  written  contract  contained  no  provision  for 
the  use  of  the  scaffold  already  erected,  nor  was  it  in  any 
way  understood  at  the  time  of  making  such  contract  that 
Portlock  was  to  have  the  use  of  the  scaffold.  But  the  de- 
fendant was  aware  of  its  being  so  used  when  the  wall  came 
to  be  pulled  down ;  and  it  may  fairly  be  taken  that  he 
allowed  Portlock  the  use  of  it  gratuitously. 

One  of  the  putlogs,  or  cross  supports  on  which  the 
planks  of  the  scaffold  rested,  turned  out  to  be  rotten.  There 
was  no  evidence  whatever  that  the  defendant  knew  of  this 
defect  The  putlog  gave  way,  and  was  the  cause  of  the 
accident  for  which  the  action  was  brought.  The  plaintiff 
was  thrown  to  the  ground  and  seriously  injured. 

The  jury  found  the  defendant  guilty  of  negligence  in  the 
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original  construction  of  the  scaffold  by  reason  of  the  defec- 
tive putlog,  and  that  the  plaintiff's  injury  was  caused  by 
such  negligence. 

A  verdict  was  entered  for  the  plaintiff  for  501,  the  de- 
fendant having  leave  to  move  to  enter  the  verdict  for  him. 

The  question  that  has  arisen  for  this  Court  is,  whether 
under  the  foregoing  circumstances  the  defendant  is  liable  in 
any  form  of  action  to  the  plaintiff  for  what  has  occurred ; 
and  that  the  question  might  be  fully  raised  it  was  very  pro- 
perly agreed  that  any  necessary  amendments  in  the  plead- 
ings might  be  made.  The  pleadings  therefore  become 
immaterial. 

The  Court  however  is  of  opinion  that  no  such  liability 
exists. 

The  result  of  the  evidence  appears  to  us  to  be,  that  the 
scaffold  in  question  was  lent  by  the  defendant  without 
reward  to  Portlock,  as  a  ladder  or  any  tool  might  have 
been,  to  assist  him  in  completing  the  work  he  had  under- 
taken to  perform.  And  the  plaintiff  was  the  servant  of 
Portlock,  and  nothing  more. 

So  far  as  the  relation  of  the  parties  is  concerned,  it  is 
the  case  of  a  gratuitous  lender  for  use,  on  the  one  hand, 
and  the  servant  of  the  party  to  whom  the  article  is  lent  on 
the  other. 

In  this  relation  of  parties,  and  in  the  absence  of  all  proof 
of  knowledge  by  the  lender  of  the  defect  which  created  the 
mischief,  what  are  the  obligations  of  the  lender  towards 
those  to  whom  the  article  is  lent,  or  by  whom  it  is  after- 
wards used  ?  When  the  case  was  argued,  it  appeared  to  the 
Court  that  the  matter  was  of  sufficient  general  interest  and 
novelty  to  make  it  desirable  that  time  should  be  taken  to 
consider  maturely  the  terms  of  the  judgment  they  were 
prepared  to  give. 

Upon  consulting  the  authorities,  however,  we  find  that 
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the  whole  matter  has  been  fully  considered  lately  in  the 
Court  of  Queen's  Bench,  and  an  elaborate  judgment  de- 
livered in  which  we  entirely  concur. 

This  makes  it  unnecessary  to  do  more  than  refer  to  that 
decision. 

In  Blakemore  v.  The  Bristol  and  Exeter  Railway  Com- 
pany (a\  which  was  an  action  for  injury  by  an  insufficient 
crane  lent  by  the  defendant,  the  Court  laid  down  the  rule 
of  the  lender's  responsibility  thus : — "  It  may  be  safely  laid 
down  that  the  duties  of  the  borrower  and  lender  are  in  some 
degree  correlative.  The  lender  must  be  taken  to  lend  for  the 
purpose  of  a  beneficial  use  by  the  borrower ;  the  borrower, 
therefore,  is  not  responsible  for  reasonable  wear  and  tear ;  but 
he  is  for  negligence,  for  misuse,  for  gross  want  of  skill  in 
the  use,  above  all,  for  anything  which  may  be  qualified  as 
legal  fraud.  So,  on  the  other  hand,  as  the  lender  lends  for 
beneficial  use,  he  must  be  responsible  for  defects  in  the 
chattel  with  reference  to  the  use  for  which  he  knows  the 
loan  is  accepted,  of  which  lie  is  aware,  and  owing  to  which 
directly  the  borrower  is  injured." 

And  again : — "  The  principle  laid  down  in  Coggs  v. 
Bernard,  and  followed  out  by  Lord  Kenyan  and  Buller  J., 
and  by  Lord  Tenterden,  in  the  Nisi  prius  cases  cited  in  the 
note  1  Lead.  Cas.  162  (4th  ecL),  that  a  gratuitous  agent 
or  bailee  may  be  responsible  for  gross  negligence  or  great 
want  of  skill,  gets  rid  of  the  objection  that  might  be  urged 
from  want  of  consideration  to  the  lender.  By  the  neces- 
sarily implied  purpose  of  the  loan,  a  duty  is  contracted 
towards  the  borrower  not  to  conceal  from  him  those  defects 
known  to  the  lender,  which  may  make  the  loan  perilous  or 
unprofitable  to  him." 

It  is  obvious  that,  upon  the  above  principle,  the  defend- 
ant would  not  have  been  liable  even  to  Portlock,  to  whom 

(a)  8  E.  &  B.  1035. 1050. 
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the  scaffold  was  lent,  if  the  accident  had  happened  to  him, 

inasmuch  as  the  defendant  was  not  aware  of  the  defect  in    _,     _ 

MacCaetht 

question ;  and,  without  deciding  anything  as  to  the  posi-  •  * 

tion  of  the  plaintiff,  it  is  plain  that  he  at  any  rate  stands 
in  no  better  position  than  Portlock  would  have  done.  The 
verdict  must  therefore  be  entered  for  the  defendant. 

Judgment  for  the  defendant 


Youxo. 


Lyall  and  Another  v.  Edwards  and  Matthie.  **■ 


D 


ECL  A  RATION.— That  the  defendants  converted  to  Though  a  re- 
lease u  general 

their  own  use  and  wrongfully  deprived  the  plaintiffs  of  the  in  its  terms, 

6       *        v  \  the  Court  will 

use  and  possession  of  certain  of  the  plaintiffs'  goods,  that  limit  its  opera- 

.    A  -  0  i  r  tion  to  matters 

is  to  say,  of  twenty-two  warrants  for  twenty-two  chests  of  contemplated 
indigo  and  twenty-two  chests  of  indigo.  £t  fajmetf 

Plea.— That  after  the  alleged  causes  of  action  accrued,  itM^^ 
and  before  this  suit,  the  plaintiffs,  by  deed,  released  the  i^S0  ***- 
defendants  therefrom.  M«* : .  that  the 

Slain  tiffs  by 
4  ^  0 eedreleased 

,        .  „    ,  -ii        i  •     «m      n    i  -ijj    the  defendants 

the  time  of  the  execution  by  the  plaintiffs  of  the  said  deed  fromthecauses 

of  action. 

Beplication, 
on  equitable  grounds,  setting  out  a  deed  for  the  liquidation  of  the  affairs  of  the  defendants 
under  inspectorship,  and  by  which  the  plaintiffs,  who  were  creditors  of  the  defendants, 
released  them  "  from  all  and  all  manner  of  actions,  cause  of  action  and  suit,  bills,  bonds, 
writings,  obligations,  debts,  &c,  claims  and  demands  whatsoever  both  at  law  and  in  equity,  or 
otherwise  howsoever."  Averments :  that  at  the  time  the  plain  tiffs  executed  the  release  they 
did  not  know  that  they  had  any  claim  against  the  defendants  in  respect  of  the  said  warrants, 
and  that  the  plaintiffs  executed  the  deed  intending  thereby  only  to  release  the  debt  due  from 
the  defendants  to  them.  Rejoinder :  that  the  plaintiffs  employed  the  defendants  to  purchase 
goods  and  obtain  advances  for  them,  and  that  there  were  cross-claims  against  each  other  con- 
stituting matters  of  account :  that  the  defendants  had  authority  from  the  plaintiffs  to  deposit, 
as  a  security  for  the  repayment  of  advances,  the  warrants  of  goods  purchased  for  them,  to  an 
amount  sufficient  to  cover  the  liabilities  of  the  defendants  for  the  plaintiff^ :  that  whilst  the 
said  warrants  were  so  deposited,  the  defendants  suspended  payment  and  the  parties  who  held 
the  warrants  sold  the  goods  represented  thereby :  that  at  the  time  of  the  making  of  the  said 
deed  the  state  of  accounts  between  the  plaintiffs  and  defendants  was  not  ascertained,  and 
whether  the  defendants  had  exceeded  their  authority  in  depositing  the  warrants  was  wholly 
unknown  to  the  defendants  and  the  plaintiffs :  that  the  release  was  given  in  consideration  of 
the  execution  of  the  same  by  other  creditors,  the  consideration  for  whose  execution  was  the 
execution  by  the  plaintiffs :  that  the  other  creditors  supposed  that  the  release  was  intended 
to  include  all  claims  which  the  plaintiffs,  upon  ascertaining  the  accounts,  might  have  against 
the  defendants.  On  demurrer  to  the  rejoinder: — Held,  that  the  replication  was  good  and 
the  rejoinder  bad. 

VOL.  VT. — N.  8.  D  D  BXCH. 
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1861.        of  release,  the  defendants  were  indebted  to  the  plaintiffs  in 
a  large  sum  of  money,  and,  whilst  they  were  so  indebted, 
by  an  indenture  made  the  19th  day  of  December,  1857, 
between  the  defendants  of  the  first  part,  D.  Chapman  and 
W.  Turqnand  of  the  second  part,  and  the  several  persons 
who  were  respectively  creditors  of  the  defendants  on  ac- 
count of  their  copartnership  business  (amongst  whom  were 
the  plaintiffs)  of  the  third  part,  the  several  persons  who 
were  respectively  creditors  of  the  defendant  J.  Edwards 
of  the  fourth  part,  the  several  persons  who  were  respect- 
ively creditors  of  the  defendant  J.  Mattbie  of  the  fifth  part : 
After  reciting  that  the  defendants  had  carried  on  business 
in  copartnership  as  East  India  and  colonial  brokers,  and 
that  they  the  defendants  having  suspended  payment  on  the 
18th  day  of  November,  1857,  a  meeting  of  their  creditors 
was  held  on  the  26tb  day  of  November,  1857,  at  which 
a  statement  of  the   affairs  of  the  defendants  was  made, 
and  it  was  unanimously  resolved,  amongst  other  things: 
1st.  That  it  was  the  opinion  of  the  meeting  that  the  in- 
terests of  the  creditors  would  be  consulted  by  the  defend- 
ants devoting  their  services  for  the  realization  of  the  assets 
under  the  direction  of  inspectors.     3rd.  That  a  dividend 
should  be  paid  as  soon  as  funds  could  be  realized,  and  that 
in  the  meantime  a  proper  deed  of  inspectorship  and  liqui- 
dation, containing  all  usual  covenants,  should  be  prepared 
under  the  approval  of  the  inspectors,  and  executed  by  the 
creditors.     4tb.  That  such  deed  should  contain  covenants 
by  the  partners  to  liquidate  the  affairs  of  the  firm  under  the 
inspection,  and  to  divide  the  proceeds  among  the  creditors 
rateably,  according  to  the  rules  of  administration  adopted 
in  bankruptcy  (and  covenants  by  the  creditors  not  to  sue 
the  partners  for  twelve  months,  and  then  that  the  deed 
should  operate  as  a  release  of  the  partners  from  all  claims, 
or  sooner  if  the  inspectors  should  require  it) :  It  was  wit- 
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nessed  that,  in  pursuance  of  the  resolutions  and  agreement,  1861. 
and  in  consideration  of  the  covenants  thereinafter  contained 
on  the  part  of  the  creditors  of  the  defendants,  the  defend- 
ants did  thereby  separately  covenant  and  agree  with  the 
said  parties  thereto  of  the  second  part  in  manner  in  the 
said  deed  mentioned,  but  not  material  to  be  here  set  forth. 
And  it  was  by  the  said  indenture  further  witnessed  that,  in 
consideration  of  the  covenants  of  the  defendants  and  of  the 
agreements  and  provisoes  thereinbefore  contained,  it  was 
thereby  agreed  and  declared,  for  and  on  behalf  of  all  the 
creditors,  parties  thereto,  or  bound  by  those  presents ;  and, 
further,  each  of  the  several  creditors  executing  those  pre* 
sents,  did  thereby  covenant,  promise  and  agree,  with  and 
to  the  defendants  and  each  of  them,  that  upon  the  expira- 
tion of  twelve  calendar  months  from  the  date  thereof, 
unless  the  inspectors  should  previously,  by  writing  under 
their  hands,  direct  that  the  release  of  the  debtors  under 
those  presents  should  be  deferred  for  any  period  therein 
mentioned,  and  then,  at  the  expiration  of  such  period, 
unless  the  inspectors  should  previously,  by  writing  under 
their  hands,  direct  that  the  release  of  the  debtors  under 
those  presents  should  be  further  deferred  for  any  further 
period  to  be  therein  mentioned,  and  then,  at  the  expiration 
of  such  further  period,  or  immediately  after  the  inspectors 
should,  by  writing,  certify  that  the  said  liquidation  had 
proceeded  satisfactorily,  then,  and  upon  either  of  the  said 
cases  happening,  unless  those  presents  should  have  pre- 
viously become  void  under  the  provisions  thereinafter  con- 
tained, the  debtors,  and  each  of  them,  and  their  and  his 
heirs,  &c,  should  thenceforth,  and  without  the  necessity  of 
any  further  act  or  assent,  by  or  on  behalf  of  any  of  the 
creditors  parties  to  or  bound  by  those  presents,  be  abso- 
lutely released  and  discharged  from  all  and  all  manner  of 
actions,  cause  of  action  and  suit,  bills,  bonds,  writings,  obli- 
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that  tbc  plaintiffs  had  a  claim  or  cause  of  action  against 
them  in  respect  of  the  said  goods,  but  did  not  inform  the 
plaintiffs  thereof  before  the  execution  of  the  said  indenture, 
and  the  plaintiffs  executed  the  said  indenture  intending 
that  the  execution  thereof  should,  and  believing  that  it 
did  and  would,  and  that  it  was  intended  by  the  defendants 
to  relate  only  to  the  sum  of  money  in  which  the  defendants 
then  were  indebted  to  the  plaintiffs,  and  intending  thereby 
only  to  release  the  said  debt,  and  not  intending  to  release 
any  other  claim  or  cause  of  action  whatsoever :  that  if  the 
plaintiffs  bad  known,  at  the  time  of  the  execution  of  the 
said  indenture,  of  the  existence  of  the  claim  in  respect  of 
which  this  action  is  brought,  they  would  not,  nor  would 
either  of  them,  have  executed  the  said  indenture. 
Demurrer,  and  joinder  therein. 

Rejoinder. — The  defendants,  admitting  for  the  purposes 
of  the  rejoinder  that  they  were  guilty  of  the  grievances  in 
the  declaration  complained  of,  say  that  they  arose  in  the 
manner  and  under  the  circumstances  following,  that  is  to 
say,  that  before  the  making  of  the  said  deed  and  the  sus- 
pension of  payment  by  the  defendants  hereinafter  men- 
tioned, the  plaintiffs  and  defendants  were  severally  and 
respectively  carrying  on  business  in  the  city  of  London,  the 
plaintiffs  as  merchants,  and  the  defendants  as  East  India 
and  colonial  brokers ;  and  the  plaintiffs  from  time  to  time 
employed  the  defendants,  as  their  agents  and  brokers,  to 
purchase  goods  for  them,  and  the  defendants  did  from  time 
to  time  purchase  goods  for  the  plaintiffs,  including  the 
goods  in  the  declaration  mentioned ;  and  the  plaintiffs  also, 
from  time  to  time,  employed  the  defendants  to  obtain  for 
the  plaintiffs  advances  of  money,  from  certain  bankers  and 
others,  by  the  discounting  of  bills  of  exchange,  drawn  by 
the  plaintiffs  upon  and  accepted  by  the  defendants;  and 
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also  from   time  to  time  to  repay  such  advances  for  the 

plaintiffs :    that  in  the  course  of  the  said  transactions  the 

„    *•  plaintiffs  and  defendants  bad  divers  cross  claims  against 

Edwards.      r  ... 

each  other,  forming  and  constituting  large  matters  of  account 

between  them,  consisting  on  one  side  and  the  other  respec- 
tively of  monies  received  by  the  defendants  for  the  plain* 
tiflfo*  use,  and  of  monies  paid  by  the  defendants  for  the 
plaintiffs,  and  also  of  liabilities  which  the  defendants  had 
come  under  for  the  plaintiffs  in  obtaining  advances  for  the 
plaintiffs  as  aforesaid,  and  also  of  monies  paid  by  the  plain- 
tiffs to  the  defendants,  and  also  of  goods  of  the  plaintiffs  pur- 
chased for  them  by  the  defendants,  and  remaining  in  the  de- 
fendants' hands  to  be  accounted  for  to  the  plaintiffs:  that  the 
defendants  had  authority  from  the  plaintiffs  to  deposit  from 
time  to  time,  upon  obtaining  such  advances  for  them  as  afore- 
said, as  collateral  security  for  the  repayment  of  the  same,  and 
to  continue  deposited  as  such  security,  upon  the  renewal  of 
any  such  advances  upon  renewable  bills,  warrants  and  other 
documents  representing  goods  of  the  plaintiffs  purchased 
for  the  plaintiffs  by  the  defendants  as  aforesaid,  and  from 
time  to  time  remaining  in  the  hands  of  the  defendants,  to 
such  an  amount  in  value  as,  but  no  further  or  greater  amount 
than,  would  be  sufficient  to  cover  the  amount  for  which  at 
the  time  of  making  such  deposit  or  continuing  the  same 
upon  such  renewal  the  defendants  were  under  liabilities  for 
the  plaintiffs  as  aforesaid  without  having  other  funds  of  the 
plaintiffs  in  hand,  or  being  indebted  to  the  plaintiffs  in  a 
sufficient  amount  to  cover  the  same,  and  to  deposit  the 
same  as  security  for  the  repayment  only  of  advances  to  the 
last  mentioned  amount :  that  whilst  certain  indigo  warrants 
of  the  plaintiffs,  which  had  been  purchased  for  them  by  the 
defendants  as  aforesaid,  and  which  had  been  deposited  by 
the  defendants  with  certain  parties  as  collateral  security 
for   the    repayment  of  certain  advances  obtained  for  the 
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plaintiffs  as  aforesaid,  remained  in  the  hands  of  the  said 
parties,  and  whilst  the  said  advances  still  remained  un- 
paid, the  defendants  became  unable  to  meet  their  liabilities,      _    * 

J!«DWARI/S* 

and  suspended  payment,  and  the  said  last  mentioned  ad- 
vances not   being  duly  repaid,  the  said   parties  who  had 
made  the  same  realized  the  said  warrants  and  sold  the  said 
goods  of  the  plaintiffs  represented    thereby :    that  at  the 
time  of  the  making  of  the  said  deed  the  true  state  of  the 
said  accounts  between  the  plaintiffs  and  the  defendants  had 
not  been  finally  taken  or  ascertained,  and  the  extent  and 
amount  of  the  plaintiffs1  and  defendants'  liabilities  respect- 
ively to  one  another,  at  the  time  of  the  deposit  of  the  said 
warrants  so  sold  as  aforesaid,  was  not  known  to  the  plain- 
tiffs or  the  defendants,  and  whether  the  defendants  had 
exceeded  their  authority  in  depositing  or  continuing  so 
deposited  as  security   as  aforesaid   the   said   warrants  so 
realized  as  aforesaid,  or  any  part  thereof,  was  wholly  un- 
known to  the  defendants  and  the  plaintiffs :  that  the  con- 
version and  grievance  in  the  declaration  complained  of  is 
the  deposit  and  continuing  deposited  as  such  security  as 
aforesaid  the  said  warrants,  and  their  subsequent  realization, 
and  the  sale  of  the  plaintiffs*  said  goods :  that  the  said  deed 
and  release  was  made  and  given  by  the  plaintiffs  for,  amongst 
others,  the  divers  considerations  following  to  the  plaintifft, 
which  have  been  duly  executed  and  performed,  namely,  in 
consideration  of  the  defendants  giving  up  their  property  for 
the  benefit  of  their  creditors,  and  of  the  defendants  devoting 
their  services  for  the  realization  of  the  assets  and  also  of  a 
dividend  to  be  paid,  and  also  the  execution  of  the  same  by 
other  creditors  of  the  defendants,  the  consideration   for 
which  other  creditors  executing  the  same  was  also,  amongst 
other  things,  the  execution  of  the  same  by  the  plaintiffs : 
that  the  said  other  creditors,  at  the  time  of  the  entering  into    ' 
the   said  arrangement  by  the  said  deed  supposed  that  the 
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1861.  said  release  was  intended  by  the  plaintiffs,  as  in  fact  it  was 
intended  by  the  defendants,  to  include  all  claims  and  rights, 
if  any,  that  the  plaintiffs  might  be  found,  upon  the  taking 
and  ascertaining  of  the  accounts  between  them,  to  have  had 
against  the  defendants  at  the  date  of  the  said  suspension  of 
payment  in  respect  of  the  said  transactions  and  advances, 
and  the  forfeiture  of  any  such  warrants  and  securities  by 
such  default  in  payment  of  the  same. 
Demurrer,  and  joinder  therein. 

J.  Dickinson,  for  the  plaintiffs. — First,  the  replication  is 
good.     The  question  is,  whether  the  defendant  is  in  equity 
entitled  to  say  that  the  release  extends  to  claims  not  in  the 
contemplation  of  the  parties  at  the  time  it  was  executed. 
The  indenture  is  an  ordinary  deed  for  winding   up   the 
affairs  of  a  trading  copartnership  under   the  direction  of 
inspectors,  and  if  it  bad  contained  a  schedule,  with   the 
amount  of  the  respective  debts  set  opposite  the  names  of  the 
creditors,  there  could  have  been  no  question  as  to  its  limit. 
A  Court  of  equity  would  not  be  bound  by  the  general  Ian* 
guage  of  the  deed,  but  would  admit  collateral  evidence  that 
the  release  was  not  intended  to  apply  to  the  cause  of  action 
mentioned  in  the  declaration.   In  Cholmondeley  v.  Clinton  (a) 
Sir  W.  Grant,  M.  R.,  refers  to  an  unreported  case  of  Fare- 
well v.  Coker  (A),  decided  by  Lord  King,  C,  and  afterwards 
affirmed  by  the  House  of  Lords.     There  a  tenant  for  life, 
with  remainder  to  his  son  in  tail,  with  remainder  to  himself 
in  fee,  devised  all  his  estate  to  his  daughters.  The  surviving 
daughter  executed  a  general  release  to  her  brother,  the 
tenant  in  tail,  in  words  sufficient  to  pass  the  reversion  in  fee. 
She  afterwards  filed  a  bill  for  the  purpose  of  setting  aside 
the  release,  on  the  ground  that  she  only  meant  by  it  to  dis- 
charge her  brother's  estate  of  a  portion  to  which  she  was 
(a)  2  Mcriv.  171.  (b)  2  Mcriv.  353. 
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entitled  under  some  antecedent  settlement.  On  the  other 
hand  it  was  alleged  that  the  release  was  given  for  the  purpose 
of  conveying  her  reversion,  in  order  to  save  her  brother  the  *• 

necessity  of  suffering  a  common  recovery.  Lord  King,  C, 
at  first  decreed  in  favour  of  the  daughter,  but  on  a  rehearing 
directed  issues  to  try,  first,  whether,  at  the  time  of  the 
execution  of  the  release,  she  knew,  or  was  apprised  of  her 
title  under  the  will  to  the  reversion.  Secondly,  whether  she 
intended  by  the  release  to  pass  that  reversion.  In  Cole  v. 
Gibson  (a)  Lord  Hardwicke,  C,  said,  ••  It  was  common  in 
equity  to  restrain  a  general  release  to  what  was  under  con- 
sideration at  the  time  of  giving  it."  Thirdly,  the  rejoinder 
is  bad.  The  question  whether  the  defendants  have  con- 
verted the  dock  warrants  depends  on  whether,  upon  a  balance 
of  accounts,  it  appears  that  the  defendants  have  exceeded 
their  authority  in  depositing  the  warrants  as  a  security. 
But  the  rejoinder  does  not  allege  that  any  account  was  stated 
at  the  time  the  release  was  executed,  and  therefore  the  cause 
of  action  in  the  declaration  could  not  be  included  in  it  The 
facts  stated  in  the  replication  are  not  varied  by  the  rejoinder. 
The  replication  shews  a  release  of  those  claims  only  which 
were  known  to  the  plaintiffs ;  the  rejoinder  seeks  to  include 
in  the  release  a  claim  of  which  the  plaintiffs  had  no  know- 
ledge at  the  time  they  executed  it. 

Montague  Smith  (  Wathin  Williams  with  him),  for  the  de- 
fendants.— There  is  nothing  to  shew  that  it  was  not  the  in- 
tention of  the  parties  to  include  this  cause  of  action  in  the 
release ;  and  it  would  be  a  fraud  on  the  other  creditors  to  ex- 
clude it.  The  recital  shews  that  the  object  of  the  deed  was  to 
release  the  defendants,  not  only  from  all  debts,  but  from  all 
claims  which  the  plaintiffs  had  against  him,  and  the  other 
creditors  have  been  induced  to  execute  it  upon  the  faith 

(a)  1  Ves.  Sen.  503.  506. 
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that  such  claims  would  be  released.     The  substance  of  the 
replication  is,  that  at  the  time  the  plaintiffs  executed  the 
*•  release  they  did  not  know  that  they  had  any  claim  against  the 

defendants  in  respect  of  the  dock  warrants ;  but  this  is  not  a 
mere  question  between  the  plaintiffs  and  defendants,  but  one 
in  which  third  parties  are  concerned.  No  doubt,  where  an 
instrument  is  so  general  in  its  terms  as  to  release  the  rights 
of  a  party  to  property  to  which  he  was  wholly  ignorant 
that  he  had  any  title,  and  which  was  not  within  the  con- 
templation of  the  bargain  at  the  time  it  was  made,  a  Court 
of  equity  will  restrain  the  instrument  to  the  purposes  of  the 
bargain,  and  confine  the  release  to  the  right  intended  to  be 
extinguished:  Story  on  Equity  Jurisprudence,  Sec  145, 
p.  171.  But  the  ground  of  relief  is  not  the  mistake  or 
ignorance  of  material  facts  alone ;  but  the  unconscientious 

• 

advantage  taken  of  the  party  by  the  concealment  of  them. 
For  if  the  parties  act  fairly,  and  it  is  not  a  case  where  one 
is  bound  to  communicate  the  facts  to  the  other  upon  the 
ground  of  confidence,  or  otherwise,  there  the  Court  will  not 
interfere  rM  Sec.  147,  p.  173.  "And  it  is  essential,  in  order 
to  set  aside  such  a  transaction,  not  only  that  an  advantage 
should  be  taken,  but  it  must  arise  from  some  obligation  in 
ihe  party  to  make  the  discovery ;  not  from  an  obligation  in 
point  of  morals  only,  but  of  legal  duty  :*  Sect.  148,  p.  173. 
Here  there  was  no  duty  on  the  part  of  the  defendant  to 
communicate  to  the  plaintiff  that  he  had  a  claim  in  respect 
of  these  dock  warrants. 

Secondly,  the  rejoinder  is  good.  It  discloses  facts  which 
would  disentitle  the  plaintiffs  to  relief  in  a  Court  of  equity. 
[Martin,  B. — The  rejoinder  alleges  that  the  defendants 
were  authorized  to  pledge  the  warrants  under  a  certain  state 
of  circumstances,  but  it  does  not  state  that  they  pledged 
them  under  those  circumstances ;  therefore  the  rejoinder, 
upon  the  face  of  it,  shews  a  conversion.]     The  rejoinder 
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states  that  the  defendants  were  authorized  to  pledge  the 
warrants  to  such  an  amount  as  the  defendants  were  under 


liabilities  to  the  plaintiffs,  and  that  the  state  of  accounts  was      •     v. 
unknown  to  either  party,  or  that  the  defendants  had  ex- 
ceeded their  authority  in  depositing  the  warrants. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  replica- 
tion is  good  and  there  joinder  bad.  It  is  a  principle  long 
sanctioned  in  Courts  of  equity,  that  a  release  cannot  apply, 
or  be  intended  to  apply  to  circumstances  of  which  a 
party  had  no  knowledge  at  the  time  he  executed  it,  and 
that  if  it  is  so  general  in  its  terms  as  to  include  matters  never 
contemplated,  the  party  will  be  entitled  to  relief.  Here  the 
replication  sets  out  sufficient  to  shew  that  the  plaintiffs  are 
not  bound  by  the  release  quoad  the  circumstances  men- 
tioned;  and  the  defendants  fail  to  establish  any  answer 
by  the  rejoinder.  There  will  therefore  be  judgment  for  the 
plaintiffs. 

Martin,  B.— I  am  also  of  opinion  that  the  replication  is 
good  and  the  rejoinder  bad.  The  replication  is  founded  on 
the  equitable  doctrine  that  if  a  release  is  given  for  a  parti- 
cular purpose,  and  it  is  understood  by  the  parties  that  its 
operation  is  to  be  limited  to  that  purpose,  but  it  turns  out 
that  the  terms  of  the  release  are  more  extensive  than  was 
intended,  a  Court  of  equity  will  interfere  and  confine  it  to 
that  which  was  in  the  contemplation  of  the  parties  at  the 
time  it  was  executed.  The  case  of  Farewell  v.  Cocker  (a), 
which  has  been  referred  to,  is  an  authority  for  that  position. 
Here  we  are  required  to  call  in  aid  the  rule  in  equity.  The 
substance  of  the  replication  is,  that  the  act  of  conversion 
committed  by  the  defendants  was  not  within  the  meaning  of 
the  release.     The  replication  is  framed  so  as  to  shew  that 

(a)  2  Meriv.  171. 
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13JH.        state  of  rhino?*  aid  it  is  far  die  defeidaurii  to 

Tim  how  do  they  do  tfiat  ?  The  rejoinder  bc0D by 
that  the  p^i«"i>rA  emuioved  the  defendants  to 

far  them  and  dut  there  were  matim  of 
that  the  tftrti'^vr*"1'*-  had  ^t  ?*«*>*  * 
Co  deposit  wvtaorj  to  an  amount  snmrient  to 

were  ander  far  the  pfafnfTifc.     The 


with  certain  parries  die  defrmhum  suspended  pmiuauit, 
tie  parties  realized  the  warrants:  bat  it  does  oat  sny  that 
the  defendants  had  any  right  to  deposit  the  warrant*.  The 
lejusndei  goes  on  to  say  that  when  the  release  was  executed 
the  accounts  between   the  pbfnfrffi  and  defendants 


unsettled,  and  it  was  unknown  whether  the  balance  would 
be  on  the  one  aide  or  the  other.  What  answer  does  that  aJfiord 
to  the  reparation,  or  what  tendency  has  it  to  shew  that 
this  eanae  of  action  is  a  matter  within  the  release?  If  this 
lejoinder  is  good,  it  would  be  a  matter  far  the  jury  to 
find  whether  in  point  of  fact  this  cause  of  action  was 
inctaded  in  the  release.  It  seems  to  me  that  the  nets 
stated  in  the  replication  shew  that  the  release  was  only  in- 
tended to  apply  to  soch  claims  as  ordinary  debts,  and  not 
to  a  caoae  of  action  far  a  conversion. 


Wilde,  B. — I  am  of  the  same  opinion.  The  doctrine  of 
a  Court  of  equity  is,  that  a  release  shall  not  be  construed 
as  applying  to  something  of  which  the  party  executing  it 
was  ignorant,  and  we  hare  now  to  act  on  that  doctrine  in 
a  Court  of  law.  I  think  it  will  be  found  that  a  Court 
of  la*r  would  correct  a  mistake  of  fact ;  bot  it  is  not  necessary 
to  decide  that  point.  However  that  may  be,  the  replication 
is  good 

With  respect  to  the  rejoinder,  it  is  studiously  drawn  so 
as  to  avoid  saying  that  the  defendants  were  authorized  to 
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deposit  the  warrants.  The  authority  to  deposit  is  set  out,  18G1. 
and  one  would  expect  to  find  a  statement  that  the  warrants 
were  deposited  under  that  authority,  but  the  defendants 
carefully  omit  to  state  anything  of  the  kind.  The  rejoinder 
does  not  answer  the  allegation  in  the  replication  that  the 
plaintiffs  were  ignorant  of  the  deposit  of  the  warrants.  The 
replication  shews  that  the  release  was  given  for  the  purpose 
of  releasing  a  debt,  and  that  a  claim  arising  out  of  a 
wrongful  deposit  of  the  warrants  is  not  within  it.  For  these 
reasons  I  think,  the  replication  is  good  and  the  rejoinder 
bad. 

Judgment  for  the  plaintiffs. 


D 


Holmes  v.  Clarke.  «&*•  12. 

ECLARATION.— That  after  the  passing  and  coming  Where  ma- 

chinery  is 

into  operation  of  the  act  of  parliament  passed  in  the  year  required  by 
1844,  intituled  "An  Act  to  amend  the  laws  relating  to  fenced,  and 
labour  in  factories/  and  of  "The  Factory  Act,  1856,"  and  entewkto the 
before  and  at  the  time  of  the  committing  of  the  grievance^  q™^11^ 
and  the  sustaining  by  the  plaintiff  of  the  injury  hereinafter  whilst  it  is 

0     J  *  .  .  protected,  and 

mentioned,  the  defendant  was  the  occupier  of  a  building  continues  in 

the  service 

situate  in  Great  Britain,  to  wit,  in  the  city  of  Manchester,  after  the 
wherein  the  defendant  carried  on  the  business  of  a  cotton-  removed  by 
spinner,  and  wherein  in  carrying  on,  and  for  the  purposes  of  Jj^yt^»m- 
the  said  business,  a  steam-engine  producing  steam-power  ^^^Jf?, 
was  used  to  move  and  work  machinery  employed  in  pre-  promised,  that 

•         r    J  r    9.   the  protection 

paring  and  manufacturing  cotton,  and  in  the  process  inci-  shall  be  re- 

m  stored,  the 

dent  to  the  manufacture  of  cotton,  the  said  building  being  a  master  is  liable 

.      for  injury  to 

factory  within  the  meaning  of  the  said  statutes ;  and  in  the  servant 
part  of  the  said  building  a  certain  mill-gearing,  being  mill;  thJTwant of 
gearing  within  the  meaning  of  the  said  statutes,  was  before  ™0JL  Prot€C- 
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and  at  the  said  time  of  the  said   grievances  and  injury 
worked  and  put  in  motion,  and  was  in  motion,  by  the  steam- 
engine  and  the  power  thereof  for  the  purpose  of  the  said 
manufacture  and  process ;  the  said  part  of  the  said  build- 
ing not  being  a  part  or  place  which,  by  the  73rd  section  of 
the  first  mentioned  Act,  or  otherwise,  is  declared  to  be  a 
part  of  the  factory  or  place  to  which  the  enactment  of  the 
said  73rd  section,  or  the  definition  of  the  word  "factory"  is 
not  to  extend.     And  before  and  at  the  said  time  the  said 
building,  mill-gearing  and  steam-engine  and  power  were 
under  the  care,  management  and  direction  of  the  defend- 
ant ;  and  the  said  mill-gearing  was  such  as  ought,  according 
to  the  said  statutes,  to  be  securely  fenced  at  the  said  time  ; 
and  the  same  was  mill-gearing  with  which  children  and  young 
persons,  within  the  meaning  of  the  said  Act,  and  women, 
were  liable,  within  the  meaning  of  the  said  Act,  to  come  in 
contact.    And  the  plaintiff  before  and  at  the  said  time  was 
lawfully  in  the  said  part  of  the  said  factory  with  the  consent 
of  the  defendant ;   Yet  the  defendant,  after  the  1st  day  of 
June,  a.d.  1856,  and  before  this  suit,  disregarded  his  duty 
and  the  said  statutes,  and  did  not  securely  fence  the  said 
mill-gearing,  nor  was  the  same  securely  fenced,  contrary  to 
the  said  statutes,  whereby,  after  the  said  last  mentioned  day 
and  before  this  suit,  the  clothes  of  the  plaintiff  were  caught 
by  certain  parts  of  the  said  mill -gearing  so  in  motion  for  the 
purpose  aforesaid,  and  the  plaintiff  was  drawn  in  and  to  the 
same  and  dragged  about,  and  one  of  his  arms  was  broken 
and  torn  off,  and  he  received  other  great  injuries  and  was 
put  to  very  great^suffering,  and  sustained  great  cost  in  and 
about  getting  medical  and  other  attendance  and  necessaries. 

Pleas. — First :  Not  guilty. 

Secondly :  that  before  and  at  the  time  of  the  committing 
of  the  alleged  grievances  and  of  the  sustaining  by  the  plain- 
tiff of  the  injury  in  the  declaration  mentioned,  the  plaintiff 
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was  a  servant  of  the  defendant,  employed  by  the  defendant  1861. 
as  such  to  work  for  the  defendant  in  his  said  business  in  the 
said  factory,  for  reward  to  the  plaintiff  in  that  behalf;  and 
the  plaintiff  was  upwards  of  twenty-one  years  of  age*  and 
well  knew  that  the  said  mill-gearing  was  not  securely  fenced 
as  aforesaid ;  and  the  said  clothes  of  the  plaintiff  were  caught 
by  the  said  parts  of  the  said  mill-gearing,  and  the  plaintiff 
was  drawn  in  and  to  the  same  and  dragged  about,  and 
he  was  injured  as  in  the  declaration  alleged,  by  and  through 
the  plaintiff's  own  negligence  and  carelessness  and  want  of 
due  and  proper  caution  in  that  behalf;  and  by  ordinary 
care,  he  could  and  might  and  ought  to  have  avoided  and 
prevented  the  same  ;  and  the  plaintiff  caused  and  was  him- 
self the  author  of  the  said  injuries  so  sustained  by  him. — 
Issue  thereon. 

At  the  trial,  before  Wilde9  B.,  at  the  Liverpool  Summer 
Assizes,  1860,  the  following  facts  appeared: — The  plaintiff 
was  a  cotton-spinner  at  Manchester,  and  the  defendant  was 
employed  by  him  in  his  factory  as  "under  over  looker,''  at 
weekly  wages.  It  was  the  plaintiff's  duty  to  oil  the  machinery 
whenever  it  was  required,  which  was  several  times  a-day. 
This  machinery  was  worked  by  steam-power,  the  motion 
being  communicated  to  wheels  through  the  medium  of 
shafts.  On  the  5th  of  July,  1857,  the  plaintiff  was  engaged 
in  oiling  a  "scutching  machine"  (for  cleaning  and  tearing 
the  cotton),  and  in  order  to  reach  the  spot  where  the  oil 
was  poured  into  the  machinery  through  small  holes,  he 
placed  his  left  arm  on  the  machine  near  the  wheels  to 
support  himself,  and  with  his  right  hand  he  held  the  vessel 
containing  the  oil,  which  he  poured  into  the  machinery.  His 
left  arm  was  drawn  into  the  machine  and  torn  off.  When 
the  plaintiff  first  entered  the  service  the  machine  was  fenced 
with  an  iron  guard,  but  it  was  broken  by  accident,  and  the 
machine  remained  unfenced  for  above  a  year.     The  plain- 

VOL.  VI.  —  N.  S.  E  E  EXCH. 


352 


EXCHEQUER    REPORTS. 


1861.  tiff  had  frequently  complained  to  the  superintendent  of  the 
danger,  and  he  promised  that  the  guard  should  be  mended. 
On  one  occasion  the  defendant  had  looked  at  the  machine 
and  said  that  the  guard  should  be  mended.  In  some  fac- 
tories it  was  the  practice  to  stop  the  machines  whilst  they 
were  being  oiled,  but  not  in  the  defendant's,  the  superin- 
tendent having  directed  the  plaintiff,  when  he  was  first 
employed,  not  to  do  so.  There  were  two  other  scutching 
machines  and  six  other  machines  (three  "breaks"  and  three 
"finishing"  machines')  in  the  same  room,  and  several  women 
worked  in  it  feeding  the  scutching  machines  with  cotton. 
There  was  a  passage  between  the  machines,  but  none  of  the 
workmen  had  any  business  to  pass  the  spot  where  the 
plaintiff  met  with  the  accident,  although  there  was  nothing 
to  prevent  them,  and  many  were  accustomed  to  do  so. 

It  was  submitted,  on  behalf  of  the  defendant :  first,  that 
this  machinery  was  not  "mill-gearing"  which  was  required 
to  be  fenced  by  the  7  &  8  Vict.  c.  15.  Secondly,  that  the 
plaintiff  had  caused  the  injury  by  his  own  negligence. 
Thirdly,  that  the  defendant  was  not  liable,  inasmuch  as  the 
plaintiff  was  the  servant  of  the  defendant  and  did  the  work 
voluntarily  and  of  his  own  accord,  and  with  full  knowledge 
of  the  danger.  The  learned  Judge  reserved  the  points,  the 
pleadings  to  be  amended,  if  necessary,  and  his  lordship  left 
it  to  the  jury  to  say,  first,  whether  the  injury  was  caused  by 
the  want  of  proper  caution  on  the  part  of  the  defendant ; 
secondly,  whether  the  plaintiff  was  guilty  of  negligence, 
either  in  the  manner  in  which  he  oiled  the  machinery,  or 
in  continuing  in  the  defendant's  service  after  the  fencing 
was  removed.  The  jury  found  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative;  and  they  gave 
a  verdict  for  the  plaintiff,  with  200/.  damages. 

T.  Jones,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  or  for  a  new  trial ;  against  which 
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Bliss  and  Aspland  shewed  cause  (a). — First,  this  machinery  1861. 
was  "  mill-gearing  "  within  the  meaning  of  the  Factory  Acts, 
7  &  8  Vict.  c.  15,  and  the  19  &  20  Vict  c.  38.  The 
21st  section  of  the  7  &  8  Vict.  c.  15  enacts,  "That  every 
fly-wheel  directly  connected  with  the  steam-engine,  or 
water-wheel,  or  other  mechanical  power,  whether  in  the 
engine-house  or  not,  &c,  and  all  parts  of  the  mill-gearing 
in  a  factory,  shall  be  securely  fenced."  The  word  "  gear- 
ing" is  not  found  in  Johnson's  Dictionary,  but  the  word 
"gear"  is  defined  as  "apparatus."  In  Webster's  Dic- 
tionary the  word  "gearing"  is  defined  as  "  a  train  of  toothed 
wheels  for  transmitting  motion  in  machinery."  Therefore 
this  case  is  within  the  2 1st  section  of  the  7  &  8  Vict.  c.  15, 
unless  it  is  excluded  by  the  interpretation  clause  (sect  73), 
which  declares  that  "mill-gearing  shall  be  taken  to  compre- 
hend every  shaft,  whether  upright,  oblique,  or  horizontal, 
and  every  wheel,  drum,  or  pulley  by  which  the  motion  of 
the  first  moving  power  is  communicated  to  any  machine 
appertaining  to  the  manufacturing  process."  That  clause 
does  not  restrict  but  extends  the  meaning  of  the  term.  The 
20th  section  shews  that  "mill-gearing"  means  anything 
which  is  in  motion  for  the  purpose  of  propelling  any  part 
of  the  manufacturing  machinery.  Any  other  construction 
would  render  that  section  nugatory.  The  other  side 
would  restrain  the  meaning  of  the  term  to  that  part  of  the 
machine  by  which  the  motive  power  is  first  created ;  but  it 
comprehends  the  whole  apparatus  by  which  motion  is  com- 
municated to  the  machine.  There  is  a  distinction  between 
"  mill-gearing"  the  machinery  which  communicates  motion, 
and  the  machine  which  produces  manufacture:  the  latter 
could  not  be  fenced  or  it  would  be  inaccessible  to  the 
persons  at  work.     Moreover  this  question  is  not  raised  by 

(a)  In  last  Michaelmas  Term  (Nov.  23)  and  in  the  present  Term 
(Jan.  11). 

£  E  2 
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1861.  the  pleadings,  for  there  is  no  traverse  of  the  allegation 
in  the  declaration  that  the  injury  was  caused  by-  mill- 
gearing. 

Secondly,  this  case  is  entirely  different  from  that  class 
of  cases  ,  beginning  with  Priestley  v.  Fowler  (a),  which  de- 
cides that  a  servant  cannot  recover  for  injury  sustained 
while  in  his  master's  service,  for  in  all  those  cases  the  duty 
of  the  master  depended  on  contract     Here  the  duty  is  im- 
posed by  statute,  which  requires  that  the  master  shall  fence 
his  machinery,  and  he  is  therefore  liable  for  injury  sustained 
by  his  servant  in  consequence  of  a  neglect  of  that  duty.  Couch 
v.  Steel  (b)  is  an  authority  in  point.     That  was  an  action  by 
a  sailor  against  a  shipowner,  and  the  declaration  contained 
two  counts,  one  on  a  breach  of  duty  arising  from  contract, 
the  other  on  a  breach  of  the  duty  imposed  upon  shipowners  by 
the  7  &  8  Vict.  c.  112,  s.  18,  to  keep  on  board  the  vessel  a 
proper  supply  of  medicines.     The  first  count  was  held  bad ; 
but  with  respect  to  the  second  it  was  held  that,  as  the 
plaintiff  had  sustained   an   injury  from   the  breach  of  a 
statutable  duty,  the  defendant  was  liable.  [Pollock,  C.  B. — 
There  the  plaintiff  had  no  means  of  knowing  whether  there 
was  a  proper  supply  of  medicines  on  board  ;  here  the  danger 
was  apparent.     If  a  servant  was  about  to  do  some  work  in 
which  his  safety  depended  on  the  strength  of  a  rope,  and  he 
expressed  a  doubt  whether  it  was  sufficiently  strong,  upon 
which  his  master  assured  him  that  it  was,  but  it  turned 
out  that  it  was  not,  and  the  servant  was  injured,  I  can  well 
understand  that  he  would  have  a  right  of  action.     But  if  a 
servant  for  whose  protection  a  statute  was  passed,  knowing 
that  his  master  has  disregarded  its  provisions,  nevertheless 
chooses  to  go  on  with  the  work,  and  is  injured,  can  he  main- 
tain an  action  against  his  master.]  Wherever  a  statutory  duty 
is  imposed  on  the  master  he  is  liable  for  a  breach  of  it. 

(a)  3  M.  &  W.  1.  (b)  3  E.  &  B.  402. 
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[Wilde,  B. — The  statute  applies  to  children,  and  a  child  of  1861. 
twelve  years  old  can  scarcely  be  considered  as  contemplat- 
ing the  danger  of  passing  unfenced  machinery.]  The 
statute  was  intended  for  the  protection  of  all  persons  work- 
ing in  factories :  Caswell  v.  Worth  (a).  If  the  servant  has 
used  due  care  the  master  is  not  excused  merely  because  the 
servant  knew  that  some  danger  existed  through  the  master's 
neglect,  and  voluntarily  incurred  such  danger :  Clayards  v. 
Dethick  (b).  The  cases  on  this  subject  were  reviewed-  in 
The  Bartonshill  Coal  Company  v.  Reid  (c),  where  Lord 
Cranworthy  C,  observed  that  many  cases  have  established 
this  principle,  "  that  where  a  master  employs  his  servant  in 
a  work  of  danger  he  is  bound  to  exercise  due  care  in  order 
to  have  his  tackle  and  machinery  in  a  safe  and  proper  con- 
dition so  as  to  protect  the  servant  against  unnecessary  risk.** 
Patterson  v.  Wallace  (d)  is  an  authority  to  the  same  effect. 
In  Senior  v.  Ward  (e)  the  servant  had  by  his  own  negligence 
materially  contributed  to  the  accident.  Here  the  jury  have 
found  that  the  plaintiff  was  not  guilty  of  negligence. 

T.  Jones,  in  support  of  the  rule. — First,  according  to  the 
true  construction  of  the  21st  and  73rd  section  of  the  7  &  8 
Vict.  c.  15,  the  machinery  required  to  be  fenced  is  that 
which  first  communicates  the  moving  power.  By  the  43rd 
section,  the  inspectors  may  require  any  other  machinery  of 
a  dangerous  kind  to  be  fenced.  The  59th  section  imposes 
a  penalty  for  not  fencing  machinery  required  by  the  Act  to 
be  fenced.  The  60th  section  imposes  a  penalty  for  not 
fencing  machinery  required  by  the  inspectors  to  be  fenced. 
[Pollock,  C.  B. — All  but  the  operative  machinery  requires 
fencing.  The  only  question  is  whether  a  servant  may  not  be 

(a)  5  E.  &  B.  849.  (d)  I  Macqueen,  748. 

(6)  12  Q.  B.  439.  (e)  1  E.  &  E.  385. 

(c)  3  Macqueen,  266. 


355 


4 


356 


EXCHEQUER  REPORTS. 

said  to  consent  to  accept  the  risk  when,  with  knowledge  that 
the  statute  is  broken,  he  continues  to  work.]    It  is  clear  that, 
independently  of  the  statute,  there  is  no  ground  of  action. 
The  question  then  is,  whether  the  circumstance  of  the  de- 
fendant being  under  an  obligation  to  fence  the  machinery, 
and  liable  to  a  penalty  for  omitting  to  do  it,  gives  a  right 
of  action  to  the  plaintiff  who  voluntarily  incurs  the  danger 
and  is  paid  for  incurring  it.     The  statute  does  not  say  that 
the  master  shall  not  only  be  liable  to  a  penalty,  but  also  to 
an  action  at  the  suit  of  the  party  injured.     [Pollock,  C.  B. 
—In  Caswell  v.  Worth  (a)  Coleridge,  J.,  and  Crompton,  J., 
were  of  opinion  that  the  imposition  of  a  penalty  did  not 
deprive  the  party  injured  of  his  right  to  sue  for  damages.] 
Senior  v.  Ward  (b)  is  an  authority  that  the  master  is  not 
liable,  if  the  servant,  by  his  own  negligence  in  knowing 
and  disregarding  the  danger,  has  materially  contributed  to 
the  accident.     [Wilde,  B. — Here  the  jury  found  that  the 
plaintiff  was  not  guilty  of  negligence  in  continuing  in  the 
service.]     The  plaintiff,  being  aware  that  the  defendant  was 
guilty  of  an  infraction  of  the  law,  was  in  one  sense  an  abettor 
of  it.     [Pollock,  C.  B. — The  neglect  of  the  master  to  fence 
machinery  is  not  such  an  offence  as  to  render  the  servant 
an  accomplice.]   If  the  plaintiff  is  entitled  to  recover,  every 
master  will  be  liable  who  permits  a  servant  to  enter  upon 
and  pursue  an  occupation  which  the  servant  knows  to  be 
hazardous.     The  plaintiff,  who  was  a  weekly  servant,  should 
have  left  the  service :  having  chosen  to  continue,  it  was  at 
his  own  risk :  Shipp  v.  The  Eastern  Counties  Railway  Com- 
pany (c),  Assop  v.  Yates  (d)9  Dynen  v.  Leach  (e),  Priestley  v. 
Fowler  (J).     [Pollock,  C.  B. — The  doctrine  on  this  subject 
has  arisen  since  Lord  Abinger  took  his  seat  in  this  Court : 

(a)  5  E.  &  B.  849.  (d)  2  H.  &  N.  768. 

(b)  1  E.  &  E.  38/5.  (e)  26  L.  J.  Exch.  221. 

(c)  9  Exch.  223.  (/)  3  M.  &  W.  1 . 
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before  that  time  there  is  no  instance  of  such  an  action.     In        1861. 
subsequent  cases  the  doctrine  has  been  somewhat  qualified. 
If  the  master  is  aware  of  some  defect  in  his  machinery,  or 
that  a  rope  or  a  scaffold  is  not  safe,  and  he  directs  his  ser- 
vant to  use  it,  he  is  responsible.     It  must  not  be  assumed 
that  in  no  case  can  a  servant  maintain  an  action  against  his 
master  in  respect  of  injury  caused  by  a  fellow  servant.     It 
would  be  quite  consistent  with  the  authorities  if  we  were  to 
hold  that  a  footman  might  recover  against  his  master  for 
injury  arising  from  the  neglect  of  the  coachman  or  groom, 
the  services  being  different  (a).    Wilde,  B. — The  whole  doc- 
trine is  thoroughly  elaborated  in  Senior  v.  Ward  (£).] — He 
also  referred  to  Hutchinson  v.  The  York,  Newcastle  and  Ber- 
wick Railway  Company  (c),  and  Wigmore  v.  Jay  (d). 

Pollock,  C.  B.,  now  said : — This  was  an  action  for  an 
injury  sustained  by  the  plaintiff  while  in  the  service  of  the 
defendant,  who  was  a  cotton  spinner,  and  whose  machinery 
ought  to  have  been  protected,  but  was  not,  in  consequence 
of  which  the  plaintiff  sustained  the  injury. 

The  facts  of  the  case  are  shortly  these : — When  the  plain- 
tiff entered  into  the  defendant's  service,  the  machinery  was 
protected  by  an  iron  guard ;  but,  after  he  had  been  some 
months  in  the  service,  the  guard  was  broken  either  by  acci- 
dent or  decay,  and  the  machine  remained  unprotected. 
The  plaintiff  complained  of  it  more  than  once,  and  was 
told  that  the  guard  should  be  restored.  This  was  not  done ; 
and  whilst  the  plaintiff,  in  the  course  of  his  duty,  was  oiling 
the  machinery,  he  sustained  the  injury  for  which  the  action 
was  brought. 

At  the  trial,  before  my  brother  Wilde,  a  verdict  was  found 

(a)  See  Abraham  v.  Reynolds,  (c)  5  Exch.  343. 
5  H.  &  N.  143.  (d)  5  Exch.  354. 

(b)  1  E.  &  E.  385. 
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for  the  plaintiff,  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  on  the  grounds  submitted  by  his 
counsel     Two  points  were  made :  one  a  matter  of  fact,  the 
other  of  law.     First,  it  was  said  that  the  plaintiff  had  caused 
the  injury  by  his  own  negligence ;  but  the  jury  expressly 
found  that  the  plaintiff  was  not  guilty  of  negligence  either 
in  the  manner  in  which  he  oiled  the  machinery  or  in  re- 
maining in  the  defendant's  service  after  the  protection  was 
removed  from  it.     Therefore  the  rule  on  that  ground  fails. 
The  point  of  law  was,  that  the  plaintiff  having  undertaken 
a  dangerous  service,  with  knowledge  of  the  danger,  conld 
not  recover  damages  in  consequeuce  of  an  injury  which 
ensued  from  the  risk  which  he  had  voluntarily  undertaken  ; 
and  the  case  of  Priestley  v.  Fowler  (a)  was  relied  on,  which 
was  certainly  a  case  of  the  first  impression,  and  has  given 
rise  to  what  may  almost  be  called  a  new  branch  of  the  law. 
We  are  also  of  opinion  that  on  this  point  the  rule  ought  to 
be  discharged.     Where  machinery  is  required  by  act  of 
parliament  to  be  protected,  so  as  to  guard  against  danger  to 
persons  working  it,  if  a  servant  enters  into  the  employment 
when  the  machinery  is  in  a  state  of  safety,  and  continues 
in  the  service  after  it  has  become  dangerous  in  consequence 
of  the  protection  being  decayed  or  withdrawn,  but  complains 
of  the  want  of  protection,  and  the  master  promises  to  restore 
it,  but  fails  to  do  so,  we  think  he  is  guilty  of  negligence,  and 
that  if  any  accident  occurs  to  the  servant  he  is  responsible. 
Many  cases  might  be  put  in  which  a  servant  might  reason- 
ably incur  the  risk  instead  of  abandoning  the  service ;  and 
if,  during  a  period  when  the  danger  of  the  service  is  in- 
creased by  the  machinery  becoming  unprotected,  either  by 
accident  or  from  other  cause,  the  servant  complains    and 
the  master  promises  that  the  protection  shall  be  restored,  it 

(a)  3  M.  &  W.  1. 
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must  be  considered  that  the  master  takes  upon  himself  the 
responsibility  of  any  accident  that  may  occur  during  that 
period. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action,  and  the  rule  to  enter  a 
nonsuit  or  grant  a  new  trial  must  be  discharged. 

Rule  discharged. 


Seymour  v.  Greenwood.  •&»•  20- 


D 


ECLARATION.— That  the  plaintiff  was  a  passenger  Theplaintitf 

a  passenger  by 

for  reward  in  and  upon  a  certain  carriage  of  the  defendant,  an  omnibus, 
used  for  the  conveyance  of  passengers  in  a  certain  public  forcibly  re- 
street  in  the  city  of  Manchester,  to  wit  Chester  Road,  and  t,y  tne  g,^ 
being  and  while  he  was  such  passenger,  the  defendant  and  Jhrow^n  tiie 
his  servants  so  negligently  and  improperly  conducted  them-  gr0.1111^^^ 

°   °         J  r     r      j  seriously 

selves  in  and  about  the  driving,  managing  and  conducting  injured.    The 

a  g    o  o   proprietor  of 

of  the  said  carriage,  that  the  plaintiff  was  thereby  cast  from  the  omnibus, 

on  being 

the  said  carriage  to  the  ground  with  great  violence,  and  his  applied  to  for 
skull  was  fractured  and  his  legs  crushed  and  bruised,  and  stated  that  the 
he  suffered  great  personal  injuries,  &c.  Srunkand^ 

Pleas.— First:  Not  guilty.     Secondly,  that  the  plaintiff  ^yhfsiare. 
was  not  a  passenger.  0n  crp8B\ 

*■  °  examination 

At   the  trial,  before  Blackburn  J.,  at  the   last  Liver-  the  plaintiff 

did  not  deny 

pool    Spring    Assizes   it    appeared  that   the   action    was  that  he  had 
brought  against  the  defendant,  the  proprietor  of  an  omni-  ing.— Held, 
bus,  by  the  plaintiff,  who  had  been  forcibly  removed  from  g^^d  intended 
the  omnibus  by  the  guard  in  charge  of  it,  whereby  the  ^amtiff  safely 
plaintiff's  skull  was  fractured.      The  plaintiff's  witnesses  on^ibu^there 

was  evidence 
that  in  so  doing  he  was  executing  the  commands  of  the  proprietor  his  master ;  and  that  if 
the  injury  was  caused  by  the  guard  acting  without  due  care  in  executing  such  command  the 
proprietor  was  responsible. 
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proved  that  the  plaintiff  palled  the  wire  and  the  bell  rang. 
The  guard  then  went  into  the  omnibus  and  seised  the 
plaintiff  by  the  collar.  The  plaintiff  offering  no  resistance, 
the  guard  backed  himself  oat  of  the  omnibus,  drawing  the 
plaintiff  after  him,  and  threw  the  plaintiff  upon  the  road. 
The  plaintiff  fell  to  the  ground,  and  a  cab,  coming  up,  went 
over  him.  The  guard  did  not  fall.  This  was  in  August, 
1859.  In  December  the  plaintiff's  attorney  wrote  to  the 
defendant  as  follows. 

"  Sir, — I  have  been  requested  by  Mr.  Seymour  to  write 
to  you  in  reference  to  the  serious  injuries  he  sustained  at 
the  hands  of  your  servants  on  the  22nd  of  August  last. 

"I  may  state  that  he  was  a  passenger  on  that  day  in 
your  omnibus,  &c.  He  signalled  the  guard  to  stop  and  let 
him  alight.  By  the  negligence  and  improper  conduct  of 
the  guard,  Mr.  Seymour  was  cast  with  great  violence  upon 
the  roadway.  One  of  your  Hansom  cabs,  which  was  fol- 
lowing the  omnibus,  immediately  came  into  contact  with 
Mr.  Seymour's  head.  1  shall  be  glad  to  receive  any  com- 
munication from  you  upon  the  subject,  &c. 

"  I  am,  Sir, 
"  Mr.  John  Greenwood."  «  R.  W.  Stead." 

In  consequence  of  that  letter  a  person  named  Baxter 
called  on  the  plaintiff's  attorney.  He  said  that  Mr.  Sey- 
mour was  mistaken  in  signalling  the  guard  to  stop  ;  that  he 
was  drunk,  and  had  refused  to  pay  his  fare ;  that  he  had 
created  a  disturbance  in  the  omnibus  lower  down  the  road  * 
that  he  had  first  assaulted  the  guard,  and  that  there  had 
been  a  scuffle,  and  that  in  the  scuffle  they  had  both  rolled 
out  into  the  road. 

On  cross-examination,  the  plaintiff  said  his  memory  was 
much  affected  by  the  accident,  but  he  believed  he  was 
not  drunk  at  the  time,  but  he  admitted  that  he  had  been 
drinking. 
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At  the  conclusion  of  the  plaintiff's  case,  the  defendant's 

counsel  submitted  that  there  was  no  evidence  to  charge  the 

defendant  with  the  assault  committed  by  his  servant,  which    ^      *• 

J  *  Greenwood. 

was  not  any  negligence  in  the  performance  of  his  duty, 
but  an  unwarrantable  assault;  and  a  verdict  was  entered  for 
the  plaintiff  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
no  evidence  on  which  the  jury  might  reasonably  find  that 
the  act  of  the  servant  was  one  for  which  the  defendant  was 
answerable. 

T.  Jones  having  obtained  a  rule  "  to  shew  cause  why  the 
verdict  found  for  the  plaintiff  on  the  trial  of  this  cause,  &c, 
should  not  be  set  aside,  and  a  nonsuit  entered  on  the  ground 
agreed  upon,  that  there  was  no  evidence  to  go  to  the  jury," 

Monk  and  Wheeler  now  shewed  cause. — The  question  is, 
whether,  at  the  time  when  the  act  complained  of  was  com- 
mitted, the  guard  was  acting  as  the  servant  of  the  defendant. 
In  Rex  v.  Crutch  (a),  Lord  Tenterden  ruled  that  the  pro- 
prietor of  a  newspaper,  who  intrusts  the  conduct  of  the 
publication  to  one  whom  he  selects,  is  criminally  answer- 
able for  a  libel  published  in  such  newspaper,  though  it  is 
not  shewn  that  he  was  individually  concerned  in  the  parti- 
cular publication.  One  of  the  tests  whether  the  maxim 
"respondeat  superior"  applies  is,  whether  the  party  was 
enabled  to  do  the  wrongful  act  by  reason  of  his  employ- 
ment. Here  there  was  evidence  that  the  plaintiff  was 
drunk,  and  it  may  well  have  been  the  duty  of  the  guard 
to  remove  him  in  a  careful  manner.  The  removal  of  the 
plaintiff  from  the  omnibus  was  then  an  act  done  by  the 
guard  with  the  defendant's  authority,  and,  in  the  ordinary 
course  of  the  employment  entrusted  to  him ;  and  it  was, 
therefore,  an  act  for  which  the  defendant  is  responsible : 

(a)  M.  &  M.  433. 
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1S61.        Fatten  v.  fta  {a ».     The  defendant  does  not  suggest  that 

Scymoce      ^c  act  °^  ^e  {J0**1*  W3S  fw*J'***rM^     [ BMock,  C.  B. — In 
••  removing  the  plaintiff  from  the  omnibus*  the  guard  seems 

to  hare  acted  so  carelessly  as  to  injure  the  plaintiff.  Mar- 
ti** B. — The  only  question  is  whether  there  was  evidence 
for  the  jury.] 

T.  Jones,  in  support  of  the  rule. — It  may  be  conceded 
that  the  question  is  whether  there  was  any  evidence  for  the 
jury.  It  is  submitted  that  the  guard  was  a  trespasser,  and 
that  the  defendant  is  not  liable  for  his  act.  A  master  is 
not  liable  for  the  trespass  of  his  servant  [Martin,  B.— 
If  a  servant  drives  his  master's  carriage  against  another,  the 
servant  is  liable  in  trespass,  the  master  in  case.]  Was  the 
act  one  which  the  relation  between  the  guard  and  the  de- 
fendant warranted  him  in  doing  ?  A  master  is  not  liable 
except  for  acts  of  omission  on  the  part  of  the  servant — not 
for  acts  of  commission*  Here  what  is  complained  of  is 
a  trespass — an  act  committed — not  an  act  of  omission,  such 
as  negligence  in  driving  or  managing  the  omnibus.  By 
the  concurrent  testimony  of  all  the  witnesses,  without  pro- 
vocation the  guard  dragged  the  plaintiff  out  of  the  omnibus, 
and  threw  him  on  the  ground.  [Channel!,  B. — Suppose  the 
plaintiff,  being  a  passenger,  had  grossly  misconducted  him- 
self, the  guard  would  have  been  justified  in  removing 
him  without  unnecessary  violence.  Therefore,  if  the  repre- 
sentation of  Baxter  is  well  founded,  it  may  shew  that  the 
guard  had  the  authority  of  the  defendant  to  remove  the 
plaintiff,  and,  in  so  doing,  was  engaged  in  the  business  of 
his  master:  Mitchell  v.  Crassweller  (£).]  M'Manus  v. 
Crichtt  (r.)  shews  that  a  master  is  not  liable  in  trespass  for 
the  wilful  act  of  his  servant,  as  by  driving  his  master's  car- 

(a)  8  C.  II.  N.  8.  606.  (b)  13  C.  B.  237. 

(c)  \  East,  106. 
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riage  against*  another,  done  without  the  direction  pr  assent 

of  the  master.     [Pollock,  C.  B. — Suppose  a  servant  driving 

along  a  road  in  order  to  avoid  supposed  danger  intentionally  •• 

.  rr  Greenwood. 

drove  against  the  carriage  of  another,  would  not  the  master 
be  responsible  ?]   Not  if  the  servant  transgressed  the  line  of  his 
duty.     In  M'Manus  v.  Crickett,  Lord  Kenyan  cites  Bro.  Ab., 
tit.  "  Trespass,"  pi.  435,  where  it  is  said  : — "  If  my  servant, 
contrary  to  my  will,  chase  my  beasts  into  the  soil  of  another,  I 
shall  not  be  punished."    And  2  Roll.  Ab.,  553,  "  If  my  ser- 
vant, without  my  notice,  put  my  beasts  into  another's  land,  my 
servant  is  the  trespasser,  and  not  I."  In  Savignac  v.  Roome  (a) 
it  was  held  that  an  action  on  the  case,  stating  that  the  de- 
fendant's servant  wilfully  drove  against  the  plaintiff's  car- 
riage, whereby  it  was  damaged,  could  not  be  supported, 
and  the  Court  arrested  the  judgment  on  that  ground.     In 
Roe  v.  The  Birkenhead,  Lancashire  and  Cheshire  Junction 
Railway  Company  (b)  a  railway  servant,  who  had  charge  of 
a  train,  on  receiving  the  plaintiff's  ticket,  told  him  he  had 
come  by  the  wrong  train,  and  that  he  must  pay  2s.  6d. 
more.     This  the  plaintiff  refused  to  pay,  and  he  was  there- 
upon taken  into  custody  by  a  railway  servant,  under  the 
direction  of  the  superintendant.     The  Court  held  that  the 
plaintiff  was  bound  to  shew  that  the  person  by  whom  he 
was  arrested  was  not  only  the  servant  of  the  Company,  but 
also  that  he  had  their  authority  to  arrest  him.     [Martin,  B. 
— That  case  goes  further  than  any  other  on  this  subject 
Channell,  B. — Would  it  not  have  been  negligence  if  the 
guard  took  the  plaintiff  out  of  the  omnibus  and  left  him  in 
the  middle  of  a  street  in  a  crowded  thoroughfare,  when  he 
was  too  drunk  to  walk  ?]      If  a  servant  is  guilty  of  any- 
thing which  is  not  mere  want  of  skill  or  want  of  care,  the 
master  is  not  responsible :    Sharrod  v.    The  London  and 

(a)  6  T.  R.  125.  Eastern  Counties  Railway  Com- 

(b)  7  Exch.  36.     See  also  The      pany  v.  Broom,  6  Exch.  314. 


364 


EXCHEQUER   REPORTS. 


1861.        North  W<stern  Railway  Company  (a),  Gregory  \.  Piper  (4), 
S^^i       Timothy  v.  Simpson  (c> 


0. 

Gbkehwood. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  to 
enter  a  nonsuit  must  be  discharged.  I  agree  with  my 
brother  Martin  that  since  the  case  of  Roe  v.  The  Birken- 
head, Lancashire  and  Cheshire  Railway  Company  the  Courts 
have  been  desirous  to  give  full  effect  to  the  rule  by  which  a 
master  is  made  responsible  for  want  of  care  on  the  part  of 
his  servants  in  executing  his  commands.  As  a  Judge,  in 
determining  what  is  evidence,  and  as  a  juryman  in  giving 
effect  to  it,  I  should  have  decided  that  the  defendant's  ser- 
vant was  ejecting  a  troublesome  passenger  from  the  omnibus 
— not  with  violence  and  brutality,  for  I  do  not  believe  that 
he  intended  to  do  more  than  put  the  plaintiff  safely  out  of 
the  omnibus,  and  that  his  act  in  so  doing  produced  the 
mischief  which  occurred.  I  think  then  that  there  was  evi- 
dence that  the  defendant's  servant  was  executing  his  master's 
command,  but  with  a  want  of  care  and  consideration.  I 
adopt  the  definition  under  which  Mr.  Jones  admits  that  his 
client  would  be  liable.  The  law  on  this  subject  has  under- 
gone much  discussion  of  late  years.  At  the  time  of  the 
decisions  of  Scott  v.  Shepherd  (d)  and  M'Manus  v.  Crickett 
the  subject  had  not  been  so  thorougly  considered  as  it  has 
since  been.  For  these  reasons,  I  think  that  the  rule  must 
be  discharged,  and  my  brother  Channel^  who  has  left  the 
Court,  is  of  the  same  opinion. 

Martin,  B. — The  question  is,  whether  there  was  evidence 
from  which  a  jury  might  find  that  the  act  was  one  for  which 
the  defendant  was  responsible.  There  was  evidence  that 
the  plaintiff  was  drunk,  and  had  refused  to  pay  his  fare ;  he 

(a)  4  Exch.  580.  (6)  9  B.  &  C.  591 . 

(c)  6  C.  &  P.  499.  00  2  W.  Black.  892. 


HILARY  TERM,    24    VICT.  365 

had  assaulted  the  guard,  and  a  scuffle  took  place,  in  which 

the  plaintiff  was  thrown  to  the  ground  and  injured.     If  the 

guard  used  unnecessary  violence,  the  defendant,  his  master,  »• 

Greenwood. 

is  responsible.  There  are  many  cases,  of  which  Roe  v.  The 
Birkenhead,  Lancashire  and  Cheshire  Railway  Company  is 
one,  in  which  the  liability  of  the  master  is  put  as  resting 
upon  the  relation  of  principal  and  agent ;  but  in  reality  it 
depends  upon  the  relation  of  master  and  servant.  If  the 
act  is  one  within  the  scope  of  the  servant's  employment, 
and  is  done  in  the  master's  service,  an  action  lies  against 
the  master,  and  the  master  is  liable,  even  though  he  has 
directed  the  servant  to  do  nothing  wrong.  In  the  present 
case  the  act  was  one  which  was  properly  within  the  scope 
of  the  servant's  employment  My Mantis  v.  Crickett  is 
ordinarily  cited  as  shewing  that  the  master  is  not  liable  for 
the  malicious  act  of  his  servant  Of  course  we  do  not  say 
that  a  master  is  responsible  for  everything  which  a  servant 
does  in  the  course  of  his  employment  A  great  deal  has 
been  said  as  to  the  act  being  one  which  was  purely  a  tres- 
pass ;  but  it  was  nothing  more  than  the  guard  of  an  omnibus 
putting  a  person  out  who  had  misconducted  himself.  The 
case  of  Roe  v.  The  Birkenhead,  Lancashire  and  Cheshire 
Railway  Company  was  much  considered  in  this  Court  in 
the  cases  of  Wilson  v.  The  Lancashire  and  Yorkshire  Rail* 
way  Company  and  Farren  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (a). 

Rule  discharged  (b). 

(a)  Not  reported.  A  short  note  (b)  See  Goff  v.    The    Great 

of  these  cases  may  be  seen  in  27  Northern  Railway  Company,  Q.  B. 
Law  Times,  204.  Hil.  Vac.,  Feb.  1 3, 1 861 . 
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4*n- »-  Bcmuzsrs  r.  The  Great  Northern  Railway  Coxpast. 

earner  J.  HE  first  count  of  the  declaration  stated  that  the  de- 

«#  the  deaerip-  fendants  were  common  earners   of  goods,  for  hire,  from 

ia  the  11  Gex  London  to  Xewcasde-oo-Tyne,  and  the  plaintiff  delivered 

«l  &,  aadthe  *°  *°e  defendants,  as  soch  carriers,  and  the  defendants,  as 

Y^m^^"  wch  carriers,  received,  of  and  from  the  plaintiff  certain 

lf^^r1  8°°^*  ^  tne  ph-intilT,  that   is  to  saj,  a  case  containing 

and  nature,  he  pictures,  to  be  bv  the  defendants  safely  and  securely  carried 

M  not  txMavi  to  r                                *                                             -                           - 

te&der,  bvtthe  from  London  to  Newcastle-on-Tyne  aforesaid,  and  to  be 

carrier  mart 

demand,  the  there  delivered  for  the  plaintiff  for  reward  to  the  defend- 

eharse  men-  *Bta.      And  although   all  conditions  precedent  were  per- 

aotiee  affixed  ^rmedf  and  all  things  were  done  and  happened  to  entitle 

wA^Tor  d*  P1*"11"*  to  h***  ^  ^d  g00^  carried  and  delivered 

i"**™^   ,  as  aforesaid,  yet  the  defendants  so  negligently  and  care- 

house,  whether  ^ J                                                    o   c        . 


the  good*  are     Jeasly  carried  the  said  goods   that  by  the  means   of  the 

theredelirered, 

or  to  a  serrmnt  negligence,  carelessness  and  improper  conduct  of  the  de- 
them ;  and  if  fendants  the  said  pictures  were  broken,  damaged,  torn  and 
manH  u  made  spoiled  &c. — Second  count  For  that  the  plaintiff  delivered 
liablefar the  *°  tne  defendants,  and  the  defendants  received  of  and  from 
^*  ^to  the  tne  Pontiff  certain  goods  of  the  plaintiff,  to  wit,  a  case  of 
#****:  *i"  .      pictures  exceeding  in  value  10/.,  and  then  declared  to  the 

though  the  in-     r  ° 

mattd  charge  defendants  to  be  such  case  of  pictures  and  to  be  of  the 

ha*  not  been 

paid.  value  of  1102.  and  upwards,  to  be  by  the  defendants  carried 

from  Coventry  Street,  in  the  county  of  Middlesex  to 
Newcastle-on-Tyne,  and  to  be  there  delivered  for  the 
plaintiff,  for  certain  reward  to  the  defendants  for  the  said 
carriage  thereof,  together  with  a  certain  increased  rate 
of  charge  over  and  above  the  ordinary  rate  of  carriage, 
as  a  compensation  for  the  greater  risk  and  care  to  be 
taken  for  the  safe  conveyance  thereof;  ao  engagement  to 
pay  which  said  increased  charge  was  then  accepted  by  the 
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plaintiff.     And  although  the  plaintiff  performed  all  condi-        1861. 
tions  precedent,  and  all  things  were  done  and  happened  to      ^    £^ 

entitle  the  plaintiff  to  have  the  said  case  of  pictures  carried  »• 

,  ,    .  l  Great 

and  delivered  as  aforesaid :  Yet  the  defendants  so  negligently     Northkb* 
•  j     i  ,  n    ,  i.  Railway  Co. 

carried  the  same  that  by  means  of  the  negligence,  care- 
lessness and  improper  conduct  of  the  defendants  the  said 
pictures  were  torn,  broken  and  damaged. 

Pleas.— First :  Not  guilty. 

Second :  to  the  first  count. — That  the  plaintiff  did  not 
deliver  to  the  defendants,  nor  did  they  receive  the  goods 
in  that  count  mentioned  on  the  terms  therein  alleged. 

Third :  to  the  first  count. — That  the  said  pictures  were 
articles  and  property  of  the  description  mentioned  in  the 
first  section  of  the  statute  passed  in  the  first  year  of  the 
reign  of  King  William  the'  Fourth,  for  the  more  effectual 
protection  of  common  carriers  for  hire,  and  were  contained 
in  a  package  which,  with  the  said  pictures  therein  contained, 
was  delivered  by  the  plaintiff  to  the  defendants  as  and  being 
common  carriers  by  land  for  hire,  for  the  purpose  of  being 
by  them  as  such  carriers  carried  for  hire,  as  in  the  decla- 
ration mentioned,  in  a  public  conveyance ;  and  the  value 
of  the  said  goods  then  exceeded  the  sum  of  10/.,  and  at  the 
time  of  the  delivery  of  the  said  goods  by  the  plaintiff  to  the 
defendants  as  aforesaid,  there  was  affixed  in  legible  characters, 
in  a  public  and  conspicuous  part  of  the  office  or  receiving 
house  of  the  defendants,  being  an  office  or  receiving  house 
where  such  goods  and  parcels  were  then  received  by  the 
defendants  for  the  purpose  of  conveyance,  a  notice  within 
the  meaning  of  the  said  statute,  whereby  the  defendants 
notified  that  an  increased  rate  of  charge  in  the  said  notice 
mentioned  was  required  to  be  paid  to  them  over  and  above 
the  ordinary  rate  of  carriage,  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of 

VOL.  VI. — N.   8.  F  F  EXCH, 
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1861.        articles  mud  property  of  the  description  in  the  first  section  of 

^^"^      the  said  statute  mentioned ;  and  at  the  time  of  the  delivery  of 

»•  the  said  parcel  and  goods  to  the  defendants  as  aforesaid,  for 

Norran*     the  purpose  aforesaid,  the  value  and  nature  of  the  said  goods 
Railway  Co.  r     *^  ^  ° 

were  not  declared  by  the  person  sending  or  delivering  the 
same,  and  neither  such  increased  charge  as  aforesaid,  nor 
any  engagement  to  pay  the  same,  was  accepted  by  the 
person  receiving  the  said  parcel  and  goods. 

Fourth:  to  the  second  count. — That  the  plaintiff  did 
not,  when  he  delivered  the  said  goods  to  the  defendants, 
declare  the  same  to  be  a  case  of  pictures  of  the  value  of 
1102.  or  upwards;  nor  were  the  said  goods  to  be  carried  by 
the  defendants  and  delivered  for  the  plaintiff  for  certain 
reward  to  the  defendants  for  the  carriage  thereof,  together 
with  a  certain  increased  rate  of  charge  over  and  above  the 
ordinary  rate  of  carriage,  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  thereof; 
nor  was  any  engagement  to  pay  any  increased  charge  ac- 
cepted by  the  defendants. 

The  plaintiff  joined  issue  on  the  several  pleas. 

At  the  trial,  before  Bramwett,  B.,  at  the  Middlesex  Sittings 
after  last  Michaelmas  Term,  the  following  facts  appeared. — 
The  defendants  were  common  carriers,  by  railway,  from 
London  to  Newcastle,  and  had  an  office  or  receiving-house 
in  the  Regent  Circus,  London,  where  goods  such  as  those 
sent  by  the  plaintiff  were  received  for  conveyance.  There 
was  affixed  in  legible  characters,  in  a  public  and  conspi- 
cuous part  of  such  office,  a  notice  (so   far  as  material)  as 

follows : — 

"  Great  Northern  Railway. 
"  In  pursuance  of  an  Act  of  Parliament  passed  in  the 
first  year  of  the  reign  of  his  Majesty  King  William  4th, 
cap.  68,  intituled  &c.  (setting  out  the  title) : 
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"  For  any  parcel  or  package  containing  paintings,  en- 

gravings,  pictures,  glass  or  china,  or  any  of  them,  to  a 

greater  amount  in  value  than  10/.,  the  increased  charge,  «. 

Great 
over  and  above    the   common  and   ordinary   charges  for     Norther* 

carriage  is  at  the  rate  of  15/.  for  every  100/.  sterling  in 

value. 

"  The  Great  Northern  Company  will  not  be  liable  for 
the  loss'  of  or  injury  to  any  parcel  or  package  containing  the 
above  mentioned,  or  any  other  article  or  articles  or  property 
above  the  value  of  10/.,  unless  the  value  and  nature  thereof 
be  declared  to  them  at  the  time  of  the  delivery  thereof,  and 
unless  such  increased  charge  as  hereinbefore  mentioned  be 
paid  to  them  in  respect  thereof" 

The  defendants  were  in  the  habit  not  only  of  receiving 
goods  for  carriage  at  such  office,  but,  if  so  requested  to  do 
by  a  consignor  of  goods,  of  sending  a  carman  and  van  to 
the  house  or  shop  of  the  consignor  to  receive  them  and  cart 
them  to  the  London  station.  If  a  consignor  on  such  an 
occasion  wished  to  insure  goods,  the  course  of  the  carman  in 
the  defendants9  employ  was  to  refer  such  consignor  to  the 
defendants9  office  in  Regent  Circus. 

On  the  28th  May,  1860,  the  plaintiff,  who  was  j&  picture 
dealer,  sent  to  the  office  of  the  defendants  a  message  re- 
questing that  they  would  send  to  the  plaintiff  s  shop  in 
Coventry  Street,  Haymarket,  a  van  to  receive  some  goods 
for  carriage.  In  accordance  with  this  request,  the  defend- 
ants, on  the  29th  of  May,  sent  to  the  plaintiff's  shop  a  van 
in  charge  of  a  carman,  and  the  plaintiff  then  delivered  to 
the  carman,  for  the  purpose  of  being  carried  to  Newcastle, 
the  picture  and  case  in  the  declaration  mentioned ;  and  the 
plaintiff,  at  the  same  time,  produced  a  book  containing  the 
following  entry,  which  he  then  read  to  the  carman : — 

"May  29th  /60.     Received  of  J,  B.  Behrens  1  case, 

ff  2 
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containing  2   large  valuable  oil  paintings,  directed,   with 

great  care,  lo  "  Mr.  L.  Stover, 

„  *•  "  Turk's  Head  Hotel, 

Great 

Northern  "  Grey  Street,  Newcastle-upon-Tyne. 

"Pr.  Great  Northern  Railway,  declared   over   the   value 

of  110/." 

The  plaintiff  then  asked  the  carman  to  sign  the  entry, 
and  he,  after  having  read  it  over,  did  so.  The  carman  then 
took  away  the  pictures  and  case.  Beyond  this  nothing 
passed  between  the  plaintiff  and  the  carman.  The  picture, 
on  its  transit  from  Loncjpn  to  Newcastle,  and  whilst  in  the 
possession  of  the  defendants,  was  injured. 

It  was  submitted,  on  behalf  of  the  plaintiff,  that  he  had 
sufficiently  complied  with  the  Carriers  Act,  and  had  dis- 
proved the  third  plea,  and  proved  the  second  count.  For 
the  defendants  it  was  contended  that  the  plaintiff  had 
neither  paid  for,  nor  engaged  to  pay  the  increased  charge 
for  insurance,  and  therefore  was  not  entitled  to  recover  on 
either  count. 

The  learned  Judge  left  it  to  the  jury  to  find  whether 
there  was  any  engagement  by  the  plaintiff  to  pay  an  in- 
creased rate  of  charge  for  insurance,  and  also  what  amount 
of  damage  (if  any)  the  plaintiff  was  entitled  to  recover. 
The  jury  found  that  there  was  no  such  engagement  by  the 
plaintiff,  and  assessed  the  damages  at  35/.  The  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the  defend- 
ants on  the  second  count,  and  for  the  plaintiff  on  the  first 
count,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  them  on  the  third  plea ;  the  plaintiff  to  be 
at  liberty,  if  a  rule  should  be  granted,  to  rely  on  the  second 
count  as  he  should  think  fit. 

Hawkins,  in  the  present  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  defendant  on  the  third  plea,  on 
the  ground  that  the  plea  was  proved  by  the  evidence,  and 
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that,  on  the  facts  proved,  the  defendants  were  entitled  to 

the  verdict  on  that  plea.  B^Tg 


V. 

Great 


Edwin  James,  Keane  and  F.  H.  Lewis  shewed  cause. —     Northern 

Railway  Co. 

The  question  depends  on  the  construction  of  the  Carriers 
Act,  1 1  Geo.  4  &  ]  Wm.  4,  c.  68.  That  statute  restricts 
the  common  law  liability  of  carriers  for  the  loss  of  or  injury 
to  certain  valuable  articles,  but  they  are  only  entitled  to 
protection  when  a  notice  of  the  increased  rate  of  charge 
has  been  affixed  in  their  office,  and  the  value  of  the  article 
has  not  been  declared  by  the  person  sending  it.  If  the 
notice  is  affixed  and  the  value  declared,  the  carrier  has  the 
option  of  demanding  the  increased  rate  in  conformity  with 
the  notice.  The  object  of  the  statute  was  the  protection  of 
carriers  where  the  value  of  certain  articles  has  not  been 
declared.  The  statute  is  intituled  "  An  Act  for  the  more 
effectual  protection  of  mail  contractors,  stage  coach  pro- 
prietors, and  other  common  carriers  for  hire,  against  the 
loss  of  or  injury  to  parcels  or  packages  delivered  to  them 
for  conveyance  or  custody,  the  value  and  contents  of  which 
shall  not  be  declared  to  them  by  the  owners  thereof."  Then 
the  preamble  recites  the  frequent  omission  by  persons  send- 
ing parcels  containing  articles  of  great  value  to  notify  the 
value  and  nature  of  their  contents,  and  also  the  difficulty 
of  fixing  parties  with  knowledge  of  notices  published  by 
carriers.  The  first  section  provides  that  no  carrier  shall  be 
liable  for  the  loss  of  or  injury  to  any  article  of  the  descrip- 
tions enumerated,  when  the  value  of  such  article  shall 
exceed  10/.,  unless  at  the  time  of  the  delivery  thereof  at 
the  office,  warehouse  or  receiving  house  of  the  carrier,  or 
to  his  servant,  the  value  and  nature  of  such  article  shall 
have  been  declared  by  the  person  sending  or  delivering  the 
same,  and  such  increased  charge  as  thereinafter  mentioned, 
or  an  engagement  to  pay  the  same,  be  accepted  by  the 
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person  receiving  such  parcel.  "  Such  increased  charge" 
does  not  mean  simply  the  charge  notified,  but  the  charge 
notified  and  demanded.  By  the  second  section,  when  the 
Nokthkrk  value  and  contents  of  any  parcel  have  been  declared,  the 
carrier  may  demand  and  receive  an  increased  rate  of  charge, 
to  be  notified  by  some  notice  affixed,  in  legible  characters, 
in  a  public  and  conspicuous  part  of  his  office,  warehouse 
or  receiving  house  where  the  parcels  are  received.  There- 
fore, to  make  the  increased  rate  payable,  it  must  first  be 
notified ;  secondly,  demanded.  By  the  third  section,  when 
the  value  shall  have  been  so  declared  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to  pay  the  same 
accepted,  the  person  receiving  the  increased  rate  of  charge 
or  accepting  such  agreement  shall,  if  required,  sign  a  receipt 
for  the  parcel ;  and,  if  such  receipt  shall  not  be  given  when 
required,  or  such  notice  shall  not  be  affixed,  the  carrier 
shall  be  liable  as  at  common  law.  That  shews  that  there 
may  be  a  demand  of  payment,  although  no  notification  of 
an  increased  rate  of  charge,  and  that  the  legislature  con- 
templated a  notification  of  charge  as  distinct  from  a  demand 
of  it.  Like  the  ordinary  case  of  turnpike  toll,  there  is  no 
obligation  to  pay  unless  the  charge  is  demanded.  In  Baxen- 
dale  v.  Hart  (a),  Maule  J.  said : — "  The  meaning  of  the 
statute  is,  that  when  the  value  of  the  parcel  has  been  de- 
clared the  carrier  may  demand  an  increased  rate,  in  con- 
formity with  the  notice  affixed  in  his  office.  The  notice  is 
not  in  restriction  of  the  carrier's  liability,  but  a  mere  notice 
of  tariff.  If  there  is  no  tariff,  the  carrier  has  no  right  to 
charge  the  increased  rate.  But  if  a  notice  is  affixed,  and  an 
increased  rate  demanded,  the  owner  of  the  goods  may  re. 
fuse  to  pay  it,  and  require  the  carrier  to  carry  the  goods  on 
the  terms  of  not  being  responsible  for  their  loss."  And 
Erie,  J.,  added,  "  The  carrier  has  the  option  of  making  an 

(a)  6  Exch.  769.  788. 
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increased  charge  when  the  value  of  the  goods  has  been 

declared,"     By  the  fifth  section,  every  office,  warehouse  or 

receiving  house,  used  by  the  carrier  for  receiving  parcels,  •• 

shall  be  deemed  his  receiving  house.     The  statute  having     Noktheeh 
.,  .  Railway  Co. 

provided  that  the  declaration  of  value  may  be  made  to  a 

servant  of  the  carrier,  he  is  bound  to  make  the  demand. 
Moreover,  in  this  case  there  has  been  no  notice  of  an  in- 
creased rate  of  charge.  The  defendants  having  sent  a 
carman  with  a  cart  to  receive  the  plaintiff's  goods,  the  cart 
was,  for  the  purposes  of  the  Act,  the  office  of  the  defend-  • 
ants,  in  which  the  notice  should  have  been  affixed. 
The  Court  then  called  on 

Hawkins  and  (7.  Pollock  to  support  the  rule. — There  is 
no  obligation  on  a  carrier  in  all  cases  to  demand  the  in- 
creased rate  of  charge.  The  first  section  exempts  the 
carrier  from  liability  unless  the  value  and  nature  of  the 
article  has  been  declared,  and  the  increased  charge  paid  or 
engaged  to  be  paid.  That  is  one  indivisible  allegation,  and, 
where  there  is  a  failure  in  the  performance  of  either  of  these 
requisites,  the  carrier  is  exempt  from  liability.  [Wilde,  B. 
— The  first  section  says  unless  "  such  increased  charge  as 
hereinafter  mentioned"  is  paid ;  that  is,  the  increased  charge 
which  the  second  section  authorizes  the  carrier  to  demand.] 
That  section  does  not  vary  the  interpretation  of  the  first, 
so  as  to  require  it  to  be  read,  "such  increased  charge, 
which  the  carrier  shall  demand,"  but  only  empowers  him  to 
make  charges  which  he  could  not  make  at  common  law. 
If  the  legislature  had  intended  that  the  carrier  should  be 
liable,  not  only  in  the  event  of  his  refusing  to  give  a  receipt, 
but  also  of  his  omitting  to  make  a  demand,  stronger  lan- 
guage would  have  been  used.  "  Such  increased"  charge 
has  reference  to  the  charge  notified.  In  Hart  v.  Baxen- 
dale  (a)  there  was  no  declaration  of  the  value  of  the  goods, 

(a)  6  Exch.  769. 
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and  the  only  question  was  whether  the  omission  of  the  car- 
rier to  affix  the  required  notice  in  his  office  rendered  him 
liable.  There  Patteson,  J.,  after  observing  that  the  Act 
requires  the  person  who  sends  the  goods  to  take  the  first 
step  by  making  the  declaration  of  value,  proceeds  to  say : — 
"  Such  declaration,  when  made,  will  lead  to  these  conse- 
quences, that  if  the  extra  charge  be  paid  and  the  goods  lost 
the  carrier  will  be  liable ;  or,  on  the  other  hand,  if  he  refuse 
to  give  a  receipt,  he  will  lose  the  benefit  of  the  statute." 
The  dictum  of  Maule,  J.,  in  that  case  only  explains  the 
order  of  events,  and  is  no  authority  that  a  demand  must 
be  made.  Besides,  the  notice  in  the  office  is  equivalent  to 
a  demand.  It  is  not  a  mere  notification  of  an  increased 
rate  of  charge,  but  a  distinct  notice  that  the  defendants 
will  not  be  liable  unless  the  value  and  nature  of  the  articles 
is  declared  and  the  increased  charge  paid.  The  object  of 
the  notice  is  to  intimate  that  an  increased  charge  is  required 
to  be  paid,  and  the  sender  of  the  goods  is  bound  to  prove 
that  he  has  paid  it  When  the  plaintiff  made  the  declara- 
tion he  roust  have  intended  to  pay  the  increased  charge, 
and  his  conduct  was  a  waiver  of  any  demand.  If  the  goods 
had  been  delivered  at  the  office  where  the  notice  was 
affixed,  no  demand  would  have  been  necessary. — They 
also  argued  that  the  statute  only  requires  a  notice  to  be 
affixed  in  the  office,  warehouse  or  receiving  house  of  the 
carrier,  and  that  where  a  cart  was  sent  to  fetch  the  goods, 
it  was  not  necessary  for  the  carman  to  carry  a  notice  about 
with  him. 

Bramwell,  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  The  question  is  clearly  open 
upon  the  pleadings,  and  is  whether,  when  an  article  deli- 
vered to  a  carrier  is  declared  to  be  of  the  value  and  nature 
described  in  the  1 1  Geo.  4  &  -J  Wm.  4,  c.  68,  it  is  neces- 
sary that  the  carrier  should  demand  the  increased  rate  of 
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charge  before  there  is  any  obligation  on  the  person  sending 
the  goods  to  pay  it  The  Act  is  for  the  more  effectual 
protection  of  common  carriers  "  against  the  loss  of  or  injury  G  •• 
to  parcels  or  packages  delivered  to  them  for  conveyance  or  Northbrm 
custody,  the  value  and  contents  of  which  shall  not  be  declared 
to  them  by  the  owners  thereof ;%  and  it  recites  the  frequent 
practice  of  bankers  and  others  of  sending  by  public  con- 
veyances parcels  and  packages  containing  articles  of  great 
value  in  small  compass,  without  notifying  the  value  and 
contents  thereof  so  as  to  enable  carriers  to  protect  them- 
selves against  losses.  The  object  of  the  first  section  was 
to  compel  persons  who  sent  by  carriers  valuable  parcels  to 
declare  their  value  and  contents ;  and  it  provides  that  car- 
riers shall  not  be  liable  for  the  loss  of  or  injury  to  articles 
of  the  description  mentioned,  where  their  value  shall  exceed 
10/1,  unless  at  the  time  of  their  delivery  the  value  and 
nature  shall  have  been  declared  by  the  person  sending  the 
same.  Now,  if  the  section  had  stopped  there,  in  my  opi- 
nion it  would  have  said  all  that  was  necessary ;  but  it  goes 
on  to  say,  "and  such  increased  charge  as  hereinafter  men- 
tioned, or  an  engagement  to  pay  the  same,  be  accepted  by 
the  person  receiving  such  parcel  or  package."  That  cannot 
mean  in  every  case,  since  it  is  clearly  conditional,  because 
if  no  notice  is  affixed  in  the  carrier's  office  there  is  no  obli- 
gation to  pay  the  increased  charge.  It  must,  therefore, 
mean  that  the  carrier  shall  not  be  liable  if  the  value  and 
nature  of  the  article  shall  not  have  been  declared,  and,  if 
an  increased  charge  is  to  be  paid,  such  increased  charge 
has  been  demanded  and  not  paid  or  agreed  to  be  paid. 
That  being  so,  it  seems  to  me  that  the  object  of  the  first 
section  was  to  compel  a  declaration  of  the  value  and  nature 
of  the  article,  and  to  exempt  the  carrier  from  liability  for  its 
loss  or  injury  unless  such  declaration  was  made ;  and  that 
the  latter  part  of  the  section  is  needless,  because  it  is  condi- 
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tional  and  must  be  construed  with  reference  to  the  second 

section.     That  section  provides  "  that  when  any  parcel  or 

»•  package  containing  any  of  the  articles  above  specified  shall 

Northebh     be  so  delivered,  and  its  value  and  contents  declared  as 
Railway  Co. 

aforesaid,  and  such  value  shall  exceed  the  sum  of  10/.,  it 

shall  be  lawful  for  the  carrier  to  deraaud  and  receive  an 

increased  rate  of  charge,  to  be  notified  by  some  notice 

affixed  in  legible  characters  in  some  public  and  conspicuous 

part  of  the  office,  warehouse  or  other  receiving  house  where 

such  parcels  or  packages  are  received."    The  first  section 

having  insured  a  declaration  of  the  value  and  nature  of  the 

article,  or  a  non-liability  of  the  carrier,  the  second  section 

enables  him,  if  he  thinks  fit,  to  notify  that  he  will  require 

an  increased  rate  of  charge,  and  thereupon  to  demand  it  of 

the  person  sending  the  article.     If  he  does  not  notify  it  he 

cannot  demand  it;  if  he  does  notify  it,  but  does  not  demand 

it,  he  is  not  entitled  to  the  protection  of  the  Act.    I  should 

read  the  Act,  not,  as  suggested  by  my  brother  Wilde,  as  if 

the  two  sections  were  inverted,  but  by  inverting  the  latter 

part  of  the  first  section  and  reading  it  after  the  former  part 

of  the  second,  thus : — "  When  any  parcel  containing  any 

of  the  articles  specified  shall  be  delivered,  and  its  value 

aqd  contents  declared,  and  such  value  shall  exceed  10/.,  it 

shall  be  lawful  for  the  carrier  to  demand  and  receive  an 

increased  rate  of  charge,  to  be  notified  by  some  notice 

affixed  in  his  office,  and  unless  such  increased  charge  be 

paid,  or  an  engagement  to  pay  the  same  be  accepted,  the 

carrier  shall  not  be  liable." 

Then  it  is  said  that  the  plaintiff  was  bound  by  the  notice 

affixed  in  the  office.     It  seems  to  me  that  he  was  bound 

for  all  purposes  for  which  it  meant  to  bind  him.     Suppose, 

for  instance,  when  he  declared  the  value  of  the  picture,  the 

carter  had  demanded  the  increased  rate  of  charge,  the 

plaintiff  could  not  have  said  "  I  will  not  pay  so  much,* 
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neither  would  he  have  been  at  liberty  to  say  "  I  did  not        1861. 

know  of  the  notice,"  for  he  is  as  much  bound  by  it  as  if  he      l^*^ 

J  Behbeab 

had  seen  it.     Other  portions  of  the  Act  are  in  conformity  ©. 

Great 
with  that  view.     The  third  section  requires  a  receipt  to  be     Northern 

given,  when  the  value  shall  have  been  declared  and  the 
increased  rate  of  charge  paid  or  agreed  to  be  paid,  and 
unless  such  receipt  is  given  or  such  notice  affixed  the  carrier 
is  not  entitled  to  the  benefit  of  the  Act 

In  the  result,  it  seems  to  me  that,  according  to  the  true 
interpretation  of  the  Act,  it  has  two  objects  in  view :  one, 
to  compel  a  declaration  of  the  value  and  nature  of  the 
article  delivered ;  the  other,  to  enable  the  carrier,  by  affix- 
ing a  notice,  to  demand  an  extra  sum  for  insurance.  When 
he  has  given  notice  that  an  increased  rate  of  charge  is 
required,  he  is  entitled  to  demand  it,  and  in  that  way  to 
get  a  compensation  for  the  risk  he  runs  in  carrying  valuable 
articles.  If  he  does  not  think  fit  to  put  up  a  notice  or 
demand  the  increased  rate  of  charge,  it  must  be  assumed 
that  he  receives  the  goods  on  the  ordinary  terms,  and  he  is 
liable  as  a  common  carrier.  Such  being  my  view  of  the 
Act,  it  seems  to  me  that  when  the  value  and  nature  of  the 
article  is  declared  the  carrier  is  bound,  though  he  has 
affixed  the  notice,  to  demand  the  increased  rate  of  charge. 
There  are  obvious  reasons  why  he  should  do  so.  For  in- 
stance, suppose  a  carrier  sends  a  man  to  receive  a  package, 
as  he  can  know  nothing  about  it  the  statute  pays  that  the 
sender  of  the  package  shall  declare  its  value  and  nature.  On 
the  other  hand,  there  is  no  reason  why  a  person  should  know, 
when  a  cart  is  sent  to  fetch  his  goods,  that  there  is  any  par- 
ticular rate  of  charge  for  certain  goods.  Therefore  it  seems 
to  me  reasonable  that  the  man  who  comes  to  fetch  the  goods 
should  demand  the  increased  rate  of  charge,  not  that  the  . 
sender  of  the  goods  should  tender  a  sum  which  he  does 
not  know  is  the  proper  charge.     If  that  is  the  law  when  a 
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person  comes  to  fetch  the  goods,  it  is  equally  the  law 
the  sender  takes  the  goods  to  the  office. 


«•  It  only  remains  to  notice  an  argument  of  Mr. 

Kovrasas     who  said  that,  assuming  a  declaration  of  value  to  be 
Railway  Co.  .     . 

and  that  it  is  necessary  in  every  case  to  make  a  demand; 


the  conduct  of  the  parties  must  be  looked  at  to 
whether  what  took  place  was  not  equivalent  to  the  sender 
saying  "  You  need  not  trouble  yourself  to  make  a  demand, 
I  will  be  my  own  insurer."  That  is  an  ingenious  argument, 
but  it  is  not  applicable  to  this  case.  Besides,  the  point 
was  not  taken  at  the  trial,  and  if  it  had  been  I  am  disposed 
to  think  it  would  not  avail. 

On  the  whole,  I  think  a  demand  by  the  carrier  is  a  con- 
dition precedent  to  his  right  to  the  increased  rate  of  charge; 
and  the  rule  must  therefore  be  discharged. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  I  agree  with  my  brother  Bramwell  that 
the  question  is  open  on  the  pleadings.  That  question  is 
whether,  when  the  sender  of  articles  of  the  description 
mentioned  in  the  1 1  Geo.  4  &  1  Wm.  4,  c.  68,  has  de- 
clared their  value  and  nature,  it  'is  necessary  for  the  carrier 
to  demand  the  increased  rate  of  charge  notified  by  the 
notice  affixed  in  his  office.  I  am  of  opinion  that  it  is.  In 
the  present  case  we  must  assume  that  the  value  and  nature 
of  the  article  was  declared  by  the  plaintiff,  and  that  no 
demand  of  the  increased  rate  of  charge  was  made  by  the 
defendants ;  and  then  the  question  arises  whether  they  are 
entitled  to  the  protection  of  the  statute.  It  seems  to  me 
that  the  statute  must  be  considered,  not  as  an  enactment 
obliging  the  sender  of  valuable  articles  to  rake  every  step 
necessary  to  effect  an  insurance  of  them,  but  as  merely 
giving  the  carrier  a  right  in  certain  events  to  impose  a 
statutorv  restriction  on  his  common  law  liability.     In  one 
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case  he  is  clearly  entitled  to  the  protection  of  the  statute, 
that  is  where  he  has  affixed  a  notice  in  the  proper  place, 
and  the  sender  of  the  goods  has  not  declared  their  value  p. 

Or  EAT 

and  nature.  So,  where  the  value  and  nature  of  the  goods  Northern 
has  been  declared  and  the  increased  rate  of  charge  de- 
manded, but  the  sender  of  the  goods  has  refused  to  pay  it. 
But  the  question  now  is,  when  the  value  and  nature  of  the 
goods  is  declared,  who  is  called  upon  to  take  the  next 
step  ?  Baxendale  v.  Hart  (a)  has  an  important  bearing  on 
this  subject,  though  it  is  not  an  authority  on  this  point  so 
as  to  relieve  us  from  construing  the  statute ;  yet  in  putting 
a  construction  upon  it  I  cannot  adopt  any  language  which 
will  better  convey  my  meaning  than  a  great  part  of  the 
language  there  used.  Therefore  I  refer  to  that  case,  not 
as  affording  a  judicial  authority  which  we  are  bound  to 
follow,  but  as  explaining  in  clear  language  the  construction 
we  ought  to  put  upon  the  statute. 

It  is  said  that,  assuming  a  demand  to  be  necessary,  there 
has  been  virtually  a  demand  in  this  way — that  a  notice 
was  affixed  in  the  office  and  that  was  equivalent  to  a  de- 
mand. I  do  not  think  the  notice  can  so  operate.  In  order 
to  entitle  the  carrier  to  claim  the  increased  rate  of  charge 
a  notice  must  be  affixed  in  the  office,  but  when  the  sender 
of  the  goods  has  declared  their  value  and  nature  the  carrier 
must  make  a  demand.  The  notice  is  not  equivalent  to  a 
demand,  but  it  restricts  the  amount  to  be  demanded.  I 
agree  with  the  observations  of  Maule,  J.,  in  the  course  of 
the  argument  in  Baxendale  v.  Hart  (&),  that  when  the  value 
of  a  parcel  has  been  declared  the  carrier  may  demand  an 
increased  rate  of  charge,  in  conformity  with  the  notice 
affixed  in  his  office.  If  there  is  no  notice,  the  carrier  has 
no  right  to  charge  the  increased  rate,  but  if  a  notice  is 
affixed,  and  the  increased  rate  demanded,  the  carrier  is  not 

(a)  6  Exch.  769.  782.  (6)  6  Exch.  769.  782.  788. 
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responsible  if  the  sender  of  the  goods  refuses  to  pay  it.    #It 
therefore  seems  to  me  that,  when  the  value  has  been  de- 
„  * •  clared,  the  onus  is  on  the  carrier  to  make  the  demand,  and 

Great 

Northern     that  the  notice  is  not  equivalent  to  a  demand. 
Railway  Co.  . 

At  first  I  was  disposed  to  attach  some  weight  to  the  view 

suggested  on  the  argument,  that  a  distinction  might  be 

taken  between  the  case  of  a  carman  going  to  fetch  goods 

and  the  receipt  of  them  at  the  carrier's  office,  because  a 

notice  must  be  affixed  in  the  proper  place,  and  the  cart 

which  the  carrier  sent  round  could  not  be  considered  as  an 

office  for  that  purpose.     But  I  am  prepared  to  decide  on  a 

broader  ground,  viz.  that  if  the  goods,  instead  of  being 

delivered  to  a  carman,  had  been  delivered  at  the  receiving 

house,  it  would  have  been  incumbent  on  the  carrier  to 

make  a  demand.     For  these  reasons  I  think  that  the  rule 

ought  to  be  discharged. 

Wilde,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  I  can  conceive  that  this  may  be  a  question 
of  considerable  importance,  in  consequence  of  the  present 
practice  of  railway  companies.  In  order  to  understand  the 
statute,  regard  should  be  had  to  the  state  of  the  law  before 
it  passed.  At  that  time  a  carrier  was  responsible  for  every 
article  delivered  to  him  to  be  carried,  whether  valuable  or 
not  Moreover,  he  was  bound  to  carry  every  article  ten- 
dered to  him,  and  to  carry  it  at  the  ordinary  rate.  That 
being  the  state  of  the  law,  what  did  the  statute  do?  Did 
it  cast  upon  the  sender  of  valuable  goods  the  obligation  to 
insure  them?  I  think  not  The  common  law  afforded  him 
that  protection,  for  without  any  extra  payment  the  carrier 
was  liable  for  loss  of  or  injury  to  the  goods.  Then  what 
did  the  statute  do  ?  It  relieved  the  carrier  from  responsi- 
bility, provided  he  demanded  an  increased  rate  of  charge 
for  certain  valuable  articles  and  the  sender  of  them  refused 
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to  pay  it.  It  gave  the  carrier,  for  the  first  time,  the  right 
to  demand  such  an  increased  rate,  and  to  relieve  himself 
from  damages  unless  the  other  party  paid  it.     That  seems  r. 

Great 
to  have  been  the  object  of  the  statute.     Reading  it  in  that     Northern 

view,  it  is  obvious  that  the  course  which  a  transaction  of 
this  kind  would  take,  and  which  the  statute  intended  it 
should  take,  is  this — that  the  customer  should  tender  A 
the  carrier  the  article  to  be  carried  and  declare  its  value, 
for  he  alone  could  know  it;  and  that  the  carrier,  who  ac- 
quires a  right  to  an  increased  rate  of  charge  for  valuable 
articles  by  reason  of  being  an  insurer,  should  make  that 
charge,  and  the  customer  should  either  pay  it,  and  so  be 
protected  against  loss,  or  refuse,  and  then  the  carrier, 
though  bound  to  carry,  would  not  be  liable.  That  seems 
to  me  the  plain  and  intelligible  course  of  business  between 
two  men,  one  of  whom  has  a  right  to  send  valuable  articles 
to  be  carried,  and  the  other  to  make  an  increased  rate  of 
charge  on  account  of  their  value. 

Then  is  the  language  of  the  statute  at  variance  with  that 
view  of  the  subject?  I  think  not  The  second  section 
expressly  says  that  it  shall  be  lawful  for  the  carrier  to  de- 
mand and  receive  an  increased  rate  of  charge,  "to  be  paid 
over  and  above  the  ordinary  rate  of  carriage  as  a  compen- 
sation for  the  greater  risk  and  care  to  be  taken  for  the  safe 
conveyance  of  such  valuable  articles."  There  is  therefore 
no  doubt  that  the  carrier  may  make  a  demand  of  the  in- 
creased rate  of  charge.  But  then  it  is  said  that,  by  the 
concluding  words  of  the  first  section,  the  carrier  is  abso- 
lutely relieved  from  all  responsibility  unless  the  sender  has 
done  certain  things,  viz.  declared  the  value  and  nature  of 
the  articles  and  paid  or  engaged  to  pay  the  increased 
charge.  But  that  section  must  be  read  in  connection  with 
the  second.     The  words  of  the  first  section  are  "  such  in- 
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Great 


creased   charge   as   hereinafter   mentioned,"   that  is,  such 

increased  charge  as  shall  have  been  demanded  under  the 

second  section.     Reading  the  two  sections  in  that  way,  the 

Northern     transaction  is  effected  as  it  would  be  in  the  ordinary  busi- 
RailwayCo.  .       i  j- 

ness  of  life,  and  such  appears  to  me  the  simple  and  ordinary 

construction  of  the  statute.     Admitting  that  a  demand  was 

rifecessary,  in  this  case  there  has  been  none,  and  on  that 

ground  the  rule  ought  to  be  discharged. 

It  was  also  said  that  a  notice  ought  to  have  been  affixed 

at  the  place  where  the  parcel  was  received.     But  by  the 

first  section  the  parcel  may  be  delivered  at  the  office  of  the 

carrier,  or  to  his  "  bookkeeper,  coachman  or  other  servant." 

It  is  plain,  therefore,  that   the  statute   contemplates  the 

sending  of  parcels,  not  only  delivered  at  the  office,  but 

given  to  some  servant  of  the  carrier.     The  language  of  the 

second  section  with  respect  to  affixing  the  notice  is  not 

altogether  applicable  to  the  first.     That  seems  to  me  an 

answer  to  the  argument  that  the  statute  intended  that  a 

notice  should  be  affixed  at  every  place  where  the  goods 

were  delivered ;  for  that  could  not  be  done,  having  regard 

to  the  alterations  which   modern  modes  of  transit   have 

introduced  into  the  trade  of  carriers,  and  seeing  that  carts 

are  sent  round  by  railway  Companies  to  collect  parcels,  a 

practice- which  did  not  exist  at  the  time  this  statute  passed. 

It  may  be  that  this  is  a  casus  omissus,  and  that  if  the  trade 

was  then  carried  on  as  it  now  is  the  legislature  would  have 

required  a  notice  to  be  affixed  on  every  cart  that  was  sent 

to  collect  parcels.     Railway  Companies  are  better  judges 

in  matters  relating  to  their  business  than  we  are,  but  it 

seems  to  me  that  it  might  be  good  policy,  either  to  affix  a 

notice  on  the  cart,  or  to  direct  the  carman  to  refuse  to 

take  parcels,  when   their  value  was  declared,  unless  the 

increased  rate  of  charge  was  paid.     That,  however,  is  a 
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matter  which  has  reference  rather  to  the  mode  of  carrying 
on  business  than  the  law  on  the  subject  For  these  rea- 
sons, and  concurring  with  those  expressed  by  my  learned  ». 

Brothers,   I   am   of  opinion   that   the   rule   ought   to  be     Noethekn 

j.    i  j  Railway  Co. 

discharged. 

Rule  discharged. 


BURRIDGE  V.   NlCHOLETT8.  Jan.  14. 

JL  HE  declaration  stated  that   the  defendant  broke  and  Aregistrarofa 
entered  the  house  and  offices  of  the  plaintiff,  situate  and  ^^S offices 
being  in  the  High  Street,  Wellington,  in  the  county  of  ^^his 
Somerset,  and  abutting  &c;   and   unlawfully  broke  and  b^te88^da 
forced  open   the  doors  thereof  and  damaged  and  injured  alsotheCounty 

Court  business, 

the  same ;  and  opened  and  broke  open  and  ransacked  the  he  being 

-  allowed  by  the. 

drawers  and  cupboards  thereof,  and  the  books  and  papers  Treasury  an 

a1_       .  ,  .    ,  ,  annual  sum  for 

therein,  and  carried  away  the  same.  the  part  of  the 

Plea.— Not  guilty  (by  statute  15  &  16  Vict  c.  54,  s.  6;  cl^c!^ 

9  &  10  Vict.  c.  95,  ss.  23,  41,  42,  55,   138,  24,  27,  78 ;  %%^Jfi& 

12  &  13  Vict.  c.  101,  s.  12;   19  &  20  Vict.  c.  108,  s.  32:  County  Cou* 

-.  '  gave  the  regis- 

all  public  Acts).  trar  notice  of 

his  intention    • 

At  the  trial,  before  Keating,  J.,  at  the  last  Somersetshire  to  audit  the 

accounts  on 

Assizes,  the  following  facts  appeared. — The  plaintiff  was  a  a  Saturday, 

when,  bv  a 

solicitor  residing  at  Wellington  in  Somersetshire,  and  was  County  Court 
also  registrar  of  the  Wellington  County  Court.     The  de-  office  closed 
fendant  was  treasurer  of  that  Court     The  plaintiff  before  xhe^a^ 
his  appointment  as  registrar  carried  on  his  business  as  ▼entt°the 

ri  °  office  after  one 

o'clock,  and 
finding  it 
closed,  broke  the  locks  of  an  inner  door  and  a  cupboard  in  which  the  books  were  kept,  and 
having  taken  away  the  books  and  audited  them,  returned  them  to  the  office.    'The  registrar 
having  brought  an  action  of  trespass  against  him: — Held,  that  he  was  justified  in  so  doing 
under  the  County  Court  Acts. 

The  defendant  pleaded  "  not  guilty  by  statute,"  and  in  the  margin  of  the  plea  referred  to 
several  statutes.  In  addition,  he  relied  at  the  trial  on  a  section  of  one  of  trie  statutes  not 
referred  to,  but  no  objection  was  taken. — Held,  that  the  objection,  that  this  section  was  not 
mentioned  in  the  margin  of  the  plea,  was  not  available  on  the  argument  of  a  rule  to  enter  a 
nonsuit  in  pursuance  of  leave  reserved. 

VOL.  VT. — N.  S.  GO  EXCH. 
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solicitor  at  his  dwelling  house,  but  after  his  appointment 
he  took  offices  in  the  High  Street  of  Wellington  for  a  term 
of  ten  years  at  a  rent  of  22/.  a  year,  he  paying  all  the  rates 
and  taxes.  In  this  office  he  carried  on  both  the  County 
Court  business  and  his  private  practice.  He  applied  to  the 
defendant,  as  treasurer,  for  some  allowance  in  respect  of 
the  use  of  the  offices  for  the  County  Court  business,  and 
the  defendant  allowed  him  107.  a  year.  The  plaintiff,  being 
dissatisfied  with  this  allowance,  on  the  8th  May,  1857,  pre- 
sented to  the  Lords  of  the  Treasury  a  memorial,  which 
(after  stating  the  above  facts)  concluded  with  the  following 
prayer : — "  That  your  lordships  will  be  pleased  to  make  an 
order  on  the  said  treasurer,  either  to  find  offices  that  are 
fit  and  convenient  for  the  use  of  the  registrar  of  the  said 
Court  and  his  clerks  for  the  proper  conduct  and  manage- 
ment of  the  business  of  the  said  Court,  and  also  to  defray 
the  expense  of  cleaning,  warming  and  lighting  the  same; 
or  to  allow  to  your  memorialist  such  sums  as  he  pays  for 
the  same,  or  such  other  sums  as  to  your  lordships  shall 
seem  reasonable  and  just." 

On  the  29th  May,  1857,  the  plaintiff  received  the  fol- 
lowing reply  to  his  memorial. 

Sir,  "  Treasury  Chambers,  29th  May,  1857. 

I  am  commanded  by  the  Lords  Commissioners  of 
her  Majesty's  Treasury  to  inform  you,  in  reply  to  your 
letter  of  the  8th  inst.,  that  they  are  prepared  to  allow  to 
you  the  sum  of  16/.  per  annum  for  the  use  of  that  part  of 
the  premises  alluded  to  in  your  letter  as  having  been  hired 
by  you  in  the  High  Street  of  Wellington,  and  which  is 
required  and  used  for  County  Court  purposes ;  such  allow- 
ance to  commence  from  the  1st  January,  1857,  and  to  in- 
clude the  expenses  of  cleansing,  lighting  and  warming  that 
part  of  the  premises  so  used.  I  am  further  commanded  by 
their  lordships  to  state  to  you,  that  were  it  necessary  for 
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the  Treasury  to  hire  separate  premises  for  the  office  busi- 
ness of  the  Wellington  Court,  sufficient  accommodation  for 
such  business  only  would  be  engaged;  in  which  case  the  •• 

private  business  of  the  registrar  could  not  be  permitted  to 
be  carried  on  therein. 

"  I  remain,  Sir,  your  obedient  Servant, 
"  W.  Burridge,  Esq.  u  James  Wilson.* 

"  Registrar  of  County  Court, 
"  Wellington,  Somerset. * 
The  plaintiff  accordingly  received  the  sum  of  16/.,  and 
he  gave  quarterly  receipts  for  4i  "for  rent"  of  the  County 
Court  office.     The  books  of  the  County  Court  were  kept 
at  the  plaintiff's  office,  and  the  office  was  closed  on  Satur- 
day at  one  o'clock  in  the  afternoon,  in  pursuance  of  a  rule 
framed  under  the  provisions  of  the  19  &  20  Vict.  c.  108, 
s.  32.     On  the  3rd   April  the  plaintiff  received  a  letter 
from  the  defendant  stating  that  he  "  proposed  to  audit  the 
Wellington  books,  for  the  quarter  ended  the  31st  December, 
1859,  on  Saturday  next  the  7th  instant."     The  plaintiff 
wrote,  in  answer,  that  he  had  an  engagement  at  Taunton 
on  that  day  at  twelve  o'clock  on  public  business,  and  that, 
as  he  should  be  absent  from  eleven  till  half  past  three  or 
four,  he  would  be  glad  if  the  defendant  would  attend  on  the 
Monday  or  Wednesday  in  the  following  week.     The  de- 
fendant wrote,  in  reply,  that  he  had  arranged  to  examine 
the  accounts  on  Saturday,  and  that  the  plaintiff's  attend- 
ance would  not  be  necessary.   On  the  Saturday  the  plaintiff 
went  to  Taunton,  having  left  instructions  with  his  clerk 
to  allow  the  defendant  to  inspect  the  County  Court  books, 
if  he  called,  but  directing  that  the  office  should  be  closed 
at  one  o'clock.     The  clerk  accordingly  closed  the  office  at 
one  o'clock.     At  three  o'clock   the  defendant  arrived  at 
Wellington,  and  sent  his  clerk  to  the  registrar's  office  to 
bring  the  books  to  the  inn  to  be  audited  as  usual.     The 

c  a  2 
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office  being  locked,  and  the  clerk  being  unable  to  obtain 
access  to  the  books,  the  defendant  went  to  the  office  with  a 
N      "-  locksmith,  who,  by  the  defendant's  directions,  forced  the 

lock  of  the  inner  door  and  the  cupboard  in  which  the 
books  were  kept,  and  removed  them  to  the  inn,  where  he 
audited  them,  and  then  returned  them  to  the  office  and 
caused  the  door  of  it  to  be  again  fastened. 

It  was  submitted,  on  the  part  of  the  defendant,  that  he 
was  justified  in  what  he  had  done,  under  the  18th  section 
of  the  County  Court  Rules,  and  the  48th  section  of  the 
9  &  10  Vict,  c.  95,  and  the  other  provisions  of  the  County 
Court  Acts  referred  to  in  the  margin  of  the  plea.  Under 
the  direction  .of  the  learned  Judge  the  jury  found  a  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  5/.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him,  the  decision  of  the  Court  above  to  be 
final. 

Sir  F.  Slade,  in  the  following  Term,  obtained  a  rule  nisi 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  on  the 
ground  that  he  was  justified  by  law,  under  the  County 
Court  Acts  and  the  Rules  of  those  Courts,  in  what  he  -did. 

Kinglake,  Serjt.,  Dowdeswell  and  Coleridge  shewed  cause 
in  the  present  Term  (Jan.  14). — The  question  is,  whether 
the  plaintiff  had  such  a  possession  of  the  premises  as  to 
entitle  him  to  maintain  trespass.  The  defendant  contends 
that  the  premises  were  hired  by  and  vested  in  him,  as 
treasurer,  under  the  9  &  10  Vict.  c.  95,  s.  48.  That  section 
enacts  "  That  the  treasurer  of  any  Court  holden  under  this 
Act  for  which  a  court-house  and  offices  &c.  shall  not  have 
•  been  already  provided,  or  where  such  court-house  and 
offices  are  inconvenient  or  insufficient,  shall,  as  soon  as 
conveniently  may  be,  &c.,  build,  purchase,  hire  or  other- 
wise provide  messuages  and  lands,  with  all  necessary  ap- 
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purtenances,  fit  for  holding  the  Court  therein,  and  for  the        1861. 
offices  necessary  for  carrying  on  the  business  of  the  said     1J""*~V",~/ 
Court;   or  instead  of  providing  separate   buildings  may  r- 

contract  with  any  person,  being  the  owner  of  or  having  the 
control  and  management  of  any  county  or  town  hall  or 
other  buildings,  for  the  use  and  occupation  thereof,  or  of 
so  much  thereof  as  may  be  needed  for  the  purposes  of  this 
Act,  and  subject  to  such  annual  rent  &c.  as  may  be  agreed 
upon,  &c;  and  all 'lands,  messuages  and  other  real  and 
personal  estates  and  effects  belonging  to  the  Court  shall 
vest  in  the  treasurer  for  the  time  being,  and  in  his  succes- 
sors in  that  office,  in  trust  for  the  purposes  of  this  Act.** 
That  section  only  applies  to  cases  where  there  has  been  a 
demise  of  premises  to  the  treasurer  for  the  sole  purpose  of 
the  County  Court  business.  The  arrangement  between 
the  Lords  of  the  Treasury  and  the  plaintiff  created  no 
estate  in  the  defendant,  as  treasurer.  The  plaintiff  was 
lessee  and  occupier  of  the  offices,  and  responsible  for  the 
rent  and  taxes;  and  he  permitted  the  County  Court  busi- 
ness to  be  carried  on  upon  his  premises.  That  was  a  mere 
license  or  easement,  which,  not  being  under  seal,  was 
revocable  at  any  time  :  Wood  v.  Leadbitter  (a).  The  case 
of  Regina  v.  Smith  (b)  is  an  authority  in  point.  There  the 
defendant  rented  a  house,  of  which  five  of  the  principal 
rooms  were  occupied  by  the  surveyor  of  taxes  and  the 
collector  of  Inland  Revenue,  under  an  agreement  to  let 
them  for  an  annual  sum,  to  include  all  expenses,  viz.  rent, 
rates,  taxes,  gas,  wood,  coals,  and  a  servant  to  reside  on  the 
premises.  Another  room  was  occupied  by  the  defendant 
as  an  office  for  vending  stamps  by  him  as  distributor  for 
the  district.  The  question  was,  whether  the  defendant  was 
liable  to  be  rated  as  beneficial  occupier  of  the  whole  house; 
and  the  Court,  in  giving  judgment,  said  :  "  With  reference 
(a)  13  M.  &  W.  838.  (b)  30  L.  J.,  Mag.  Cas.  74. 
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to  the  agreement,  we  think  it  must  be  construed,  not  as  a 
demise  of  the  five  rooms,  but  as  an  agreement  by  which 
v.  the  appellant,  retaining  possession  of  these  rooms  and  keep- 

ing  his  servant  there,  bound  himself  to  supply  the  other 
party  there  with  fire  and  gas  and  attendance.     It  is  true 
the  exclusive   enjoyment  of  the  rooms  is  to   be   given; 
but  that  is  the  case  where  a  guest  at  an  inn,  or  a  lodger  in 
a  house,  has  a  separate  apartment,  or  where  a  passenger  in 
a  ship  has  a  separate  cabin,  in  which  case  it  is  clear  that 
the  possession   remains  in  the   innkeeper,  lodging-house 
keeper  or  shipowner."     \Channell,  B. — The  48th  section 
of  the  9  &  10  Vict.  c.  95  enables  the  treasurer  to  contract 
for  the  use  and  occupation  of  a  building,  "  or  of  so  much 
thereof  as  may  be  needed  for  the  purposes  of  the  Act," 
and  subject  to  an  annual  rent :  then  by  the  latter  part  of 
the  section  the  premises  vest  in  the  treasurer.]     That  pro- 
vision is  qualified  by  the  words  "  belonging  to  the  Court :" 
the  Court  had  no  estate  in  the  plaintiff's  premises,  but  the 
mere  use  of  a  room.     The  question  then  is,  whether  the 
defendant  had  any  right  of  entry  because  the  books  of  the 
County  Court  were  on  the  plaintiff's  premises.     It  is  con- 
ceded that  if  a  person  takes  and  places  on  his  own  pre- 
mises the  goods  of  another,  the  latter  may  enter  and  retake 
them :  Patrick  v.  Colerick  (a) ;    but  that   does   not  apply 
here,  because  the  books  were  in  the  lawful  custody  of  the 
plaintiff.     [Martin,  B. — In  Patrick  v.  Colerick,  Parke,  B., 
pointed  out   that   "  the  passage   there  cited  from   Black- 
stone  (b),  as  to  the  right  of  recaption,  applies  to  the  case 
where  the  goods  are  placed  on  the  ground  of  a  third  party," 
and  that  "  all  the  old  authorities  say,  that  where  a  party 
places  the  goods  on  his  own  close,  he  gives  to  the  owner  of 
them  an  implied  license  to  enter  for  the  purpose  of  recap- 
tion."]  It  would  be  no  answer  to  an  indictment  for  forcible 

(a)  3M.&  W.  483.  (b)  Vol.  3,  p.  4. 
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entry  that  the  defendant  bad  a  right  of  entry  and  came  to 
take  possession  of  his  own  property :  the  forcible  assertion 
of  such  right  constitutes  the  offence,    f  Pollock,  C.  B. — The    „     »• 

#  U  NlCIlOLETTf. 

passage  cited  from  Blackstone  is  under  the  head  "  Redress 
of  private  wrongs  by  act  of  parties,"  and  it  is  there  said : 
"  If  my  horse  is  taken  away,  and  I  find  him  in  a  common, 
a  fair,  or  a  public  inn,  I  may  lawfully  seize  him  to  my  own 
use;  but  I  cannot  justify  breaking  open  a  private  stable,  or 
entering  on  the  grounds  of  a  third  person,  to  take  him, 
except  he  be  feloniously  stolen,  but  must  have  recourse  to 
an  action  at  law.*] — Then  with  respect  to  the  County 
Court  Rules  framed  in  pursuance  of  the  19  &  20  Vict. 
c.  108,  s.  32.  By  Rule  6,  "  the  registrar  shall  keep  an  office 
at  each  place  where  the  Court  of  which  he  is  registrar  is 
holden,  and  such  office  shall  be  kept  open  every  day  from 
ten  o'clock  in  the  morning  until  four  o'clock  in  the  after- 
noon, except  on  Christmas  Day  &c,  and  except  also  on 
Saturdays,  on  which  day  the  office  may  be  closed  at  one 
o'clock  in  the  afternoon. "  By  Rule  18,  "  all  the  books  of 
the  Court,  including  the  bankers'  book  and  cash  book, 
shall  at  all  times  be  open  to  the  inspection  of  the  trea- 
surer." That  must  mean  at  all  times  when  the  office  is 
required  by  the  6th  Rule  to  be  kept  open.  Here  the  de- 
fendant went  to  the  office  at  a  time  when  he  knew  it  was 
closed.  Suppose  a  person  deposited  his  title  deeds  with 
his  solicitor,  would  he  have  a  right  to  go  to  the  solicitor's 
office  after  it  was  closed  and  break  open  an  iron  safe  for 
the  purpose  of  getting  the  deeds?  Moreover,  assuming 
that  the  48th  section  of  the  9  &  10  Vict.  c.  95  is  applicable 
to  this  case,  the  defendant  cannot  avail  himself  of  it,  be- 
cause he  has  not  inserted  it  in  the  margin  of  his  plea,  as 
required  by  the  Reg.  Gen.,  Trin.  T.  1853,  r.  21. 

Sir  F.  Slade  (with  whom  was  Stock),  in  support  of  the 
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rule. — The  defendant  was  justified  in  obtaining  access  to 
the  books  for  the  purpose  of  auditing  them.    The  plaintiff's 
„     »•  conduct  led  the  defendant  to  suppose  that  he  acquiesced 

NlOHOLXTTi.      #  rr  .  ren- 

in the  propriety  of  an  audit  on  the  day  appointed.     The 

defendant's  right,  as  regards  the  plaintiff,  to  take  possession 
of  the  books  is  the  same  as  it  would  be  against  a  third 
person  from  whom  a  room  was  hired  for  the  County  Court 
business.  Such  third  person  could  not  object  to  an  audit 
at  any  particular  time  because  it  did  not  suit  his  conve- 
nience, and  the  fact  of  the  plaintiff  being  registrar  of  the 
Court  makes  no  difference.  Suppose  there  was  some 
ground  for  suspecting  dishonesty  on  the  part  of  the  regis- 
trar, it  would  be  most  important  that  the  accounts  should 
be  privately  examined. — He  was  then  stopped  by  the 
Court. 

Pollock,  C.  B. — This  is  an  action  by  the  registrar 
against  the  treasurer  of  a  County  Court,  and  it  appears 
that  the  treasurer  had  made  an  appointment  to  audit  the 
County  Court  books  on  a  certain  day,  and  that  he  went 
for  that  purpose  to  the  plaintiff's  premises  at  a  time  which 
certainly  cannot  be  considered  an  improper  period  of  the 
day.  We  are  all  of  opinion  that  what  the  treasurer  did 
was  right,  there  being  no  breach  of  the  peace.  There  is 
nothing  in  what  has  been  urged  before  us  at  all  interfering 
with  the  treasurer's  perfect  right  to  discharge  a  public  duty. 
This  case  goes  beyond  the  question  of  a  right  to  a  personal 
chattel,  to  which  the  owner  wishes  to  get  access :  it  is  the 
case  of  a  superior  officer  desiring  to  have  access  to  books 
which  it  was  the  duty  of  an  inferior  officer  to  produce  for 
his  inspection.  Under  these  circumstances,  I  am  of  opi- 
nion that  the  defendant  was  perfectly  justified  in  doing 
what  he  did,  and  the  rule  must  be  absolute  to  enter  a 
nonsuit. 
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Martin,  B. — I  am  of  the  same  opinion.  I  regret  that 
we  are  called  upon  to  give  judgment  in  an  action  between 
persons  holding  offices  of  this  description  ;  they  have,  N  v- 
however,  insisted  on  the  judgment  of  the  Court  (a), 
and  are  entitled  to  have  it.  I  am  of  opinion,  upon  the 
evidence,  that  there  was  nothing  which  vested  the  pos- 
session of  the  room  in  the  defendant.  For  that  purpose 
something  more  should-  have  been  done  —  rent  should 
have  been  paid  in  respect  of  a  demise  of  the  particular 
room ;  and  if  the  case  had  rested  there  I  should  have  been 
of  opinion  that  the  plaintiff  was  entitled  to  retain  the  ver- 
dict But  I  think  that  the  defendant  had  a  right  to  get 
possession  of  the  books.  It  is  clear,  from  the  way  in  which 
the  case  was  reserved,  that  we  are  at  liberty  to  take  into 
consideration  the  48th  section  of  the  9  &  10  Vict  c.  95. 
If  the  objection  had  been  taken  at  the  trial  that  the  section 
was  not  mentioned  in  the  margin  of  the  plea,  the  learned 
Judge  might  have  amended  under  the  222nd  section  of  the 
Common  Law  Procedure  Act,  1852.  But  the  defendant's 
counsel  referred  to  that  section  at  the  conclusion  of  the 
plaintiff's  case,  and  no  objection  having  been  then  made 
none  can  be  made  now.  The  48  th  section  of  the  9  &  10 
Vict  c  95  says  that  all  "  personal  estates  and  effects  be- 
longing to  the  Court  shall  vest  in  the  treasurer  for  the 
time  being."  Therefore  no  one  can  doubt  that  these  books, 
being  the  books  of  the  Court,  were  the  personal  estate  and 
effects  of  the  treasurer.  It  was  the  duty  of  the  treasurer 
to  inspect  the  books,  and  he  gave  the  plaintiff  notice  of 
his  intention  to  do  so.  It  is  true  that  he  came  to  the 
plaintiff's  office  after  one  o'clock  on  a  Saturday,  but  the 
rule  as  to  closing  on  that  day  applies  to  the  public  and 
not  to  the  officers  of  the  Court.     The  notice  having  been 

(a)  In  the  course  of  the  argu-      the  parties  should  come  to  aome 
ment  the  Court  suggested  that      arrangement. 
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given,  it  was  the  duty  of  the  plaintiff  to  be  at  the  office,  or 

depute  some  person,  to  enable  the  defendant  to  inspect  the 

»•  books.     The  defendant  went  to  the  office  at  the  appointed 

Nioholitts.  * 

time,  and  found  it  closed.  He  did  not  break  the  outer 
door,  but  he  picked  the  lock  of  an  inner  door,  and  there  is 
no  doubt  that  was  a  breaking  and  entering ;  indeed  I  am 
not  aware  of  any  distinction  between  the  inner  door  of  a 
house  and  a  wall  or  fence  of  a  close.  The  defendant  then 
took  away  his  chattels,  and  the  case  of  Patrick  v.  Colerick(a) 
is  an  authority  to  shew  that  it  was  a  lawful  act.  I  regret 
that  we  are  called  upon  to  give  any  judgment,  but,  being 
of  the  opinion  which  I  have  expressed,  I  think  the  rule 
ought  to  be  absolute  to  enter  a  nonsuit. 

Channell,  B. — I  also  regret  that  wc  are  called  upon  to 
decide  this  matter,  but  as  we  are  required  to  do  so,  I  think 
that  the  rule  to  enter  a  nonsuit  should  be  absolute.  I 
agree  with  my  brother  Martin  that  there  was  no  demise  of 
the  room;  and  if  the  question  had  arisen  between  the 
plaintiff  and  defendant  as  individuals,  and  not  under  the 
48th  section  of  the  9  &  10  Vict.  c.  95,  we  could  not  have 
made  the  rule  absolute.  Then,  are  we  at  liberty  to  refer  to 
that  section  ?  I  am  of  opinion  that  we  are.  At  the  close 
of  the  plaintiff's  case  the  defendant's  counsel  asked  for  a 
nonsuit,  and  the  application  was  founded  on  the  48th  sec- 
tion. If  any  objection  had  been  taken,  no  doubt  it  was 
competent  to  the  learned  Judge  to  amend  by  inserting  a 
reference  to  that  section  in  the  margin  of  the  plea.  The 
learned  Judge  reserved  the  matter  for  the  consideration  of 
the  Court,  and  again,  when  the  case  was  concluded  and  a 
verdict  found  for  the  plaintiff  with  51.  damages,  he  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  binding 
the  parties  to  rest  satisfied  with  the  decision  of  this  Court. 

(a)  3  M.  &  W.  483. 
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Under  these  circumstances  I  think  that  we  are  at  liberty 
to  consider  the  48th  section,  the  same  as  if  a  reference 
to   that  section  had  been  inserted  in  the  margin  of  the    __     v- 

°  NlOBOLBTTS. 

plea.  Then  how  does  the  case  stand  with  regard  to  that 
section  ?  I  do  not  say  that,  apart  from  it,  the  fact  of  the 
defendant's  goods  being  in  the  plaintiff's  house  would  give 
the  defendant  any  right  to  go  there ;  whether  that  is  so 
or  not  it  is  unnecessary  to  determine ;  but  taking  into  con- 
sideration that  the  48th  section  vests  the  property  in  the 
books  in  the  defendant,  and  also  the  fact  that  there  was 
some  contract,  to  which  the  plaintiff  was  a  party,  for  the 
use  and  occupation  of  the  room,  and  having  also  regard 
to  the  facts  proved  at  the  trial,  I  think  the  defendant  has 
shewn  a  leave  and  license  justifying  the  step  he  took. 

Wilde,  B. — I  entirely  concur  in  the  judgments  delivered 
by  my  learned  Brothers;  and  I  cannot  help  adding  that 
I  am  sorry  that  an  action  of  this  kind  should  be  brought, 
because  the  plaintiff  has  sustained  no  injury  whatever.  It 
appears  that  the  plaintiff  left  instructions  with  his  clerk 
to  allow  the  defendant  to  inspect  the  books ;  the  clerk  left 
the  office  at  one  o'clock,  and  when  the  defendant  came 
he  could  not  get  in.  He  had  a  lock  picked,  and  having 
taken  the  books  and  inspected  them  he  returned  them  to  the 
office,  which  he  locked  up  again.  In  so  doing  he  only 
did  what  he  was  entitled  to  do,  and  no  outrage  took  place. 
In  my  opinion  there  was  no  reasonable  ground  for  bringing 
the  action,  and  that  the  rule  ought  to  be  absolute. 

Rule  absolute  to  enter  a  nonsuit. 
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1801. 


Jan.  12.       The   Company  of  Proprietors  of  the  Grand  Union 

Canal  r.  Ashbt. 

The*  H7th  sec-     J.  HIS  was  an  action  of  trespass  for  breaking  and  entering 

tlOII  Of   UlO  .  i     •         .#■»  n       i  <*t  ■  «    •  1  * 

M  o*o.  :t,  a  close  of  the  plaintiffs,  called  "  Naseby,  in  the  county  of 
ina>niorat«r  Nottingham.  By  consent  of  the  parties  and  order  of  the 
^Zpu^l8  Court  the  following  case  was  stated  for  the  opinion  of  this 

of  making  a       q     n 
ranal,  enact*      ^w"*« 

that  the  lord         The  plaintiffs  are  owners  of  the  Grand  Union  Canal  and 

of  every  manor  r 

through  which   the  Naseby  Reservoir,  by  an  act  of  parliament  made  in  the 

the  canal,  .  . 

collateral  nit,    50  Geo.  3  (a),  intituled  "An  Act  for  making  and  maintain- 

ami reservoirs     .  .     ,,  ,  ,,  i      tt   •        n        i    •        l  •  t_ 

shall  \hs  made,  ing  a  navigable  canal  from  the  Union  Canal  in  the  parish 

and  be entitled  of  Gumley  in  the  county  of  Leicester,  to  join  the  Grand 

of  fishery  of  Junction  Canal  near  Long  Buckby  in  the  county  of  North- 

•nil*n™much  ampton,  and  for   making  a  collateral  cut  from  the  said 

canal,  cut  and  intended  canal."  By  the  Act  the  plaintiffs  were  empowered 

reservoirs  as  *  *  * 

shall  be  made    to  purchase  land  for  making  the  canal  and  reservoir  and 

in,  over,  op  .  .         ,       j.  ..       . 

tlirough  the  using  the  same  for  that  purpose.     It  contains  the  following 

waste  lands  clauses  relative  to  the  purchase  of  common  or  waste  land. 
m^nor,  aid  Section  21.  "And  be  it  further  enacted,  That  in  all  cases 

°™r  °*    ,  where  there  shall  be  occasion  to  cut  through,  take,  or  use 

through  any  part  0f  anv  common  or  waste  ground  for  the  purposes  of 

or  grounds,  in     r  y  *       K 

the  watew        this  Act,  the  conveyance  thereof  by  the  lord  or  lady  of  the 

whereof  such  .  1.111.  .    „   , 

lord  now  hath  manor  wherein  the  same  shall  be  situate  shall  be  a  good 
fishery;  and  and  sufficient  conveyance  to  the  said  Company  of  Proprie- 
ofaVy otSeT"  tors,  for  the  purpose  of  vesting  in  them  the  fee  simple  and 

lands  through  ,     lf         ,  .    „  _  ,      ,    ,,    ,     , 

which  the  said  canal  and  collateral  cut  shall  be  made,  shall  alsp  have  and  be  entitled  to  the 
like  right  of  fishery  of  and  in  so  much  of  the  said  canal  or  trilateral  cut  as  shall  be  made  in, 
over,  or  through  his  lands."  ,     j  »  . ,    , 

jfcfd: First,  that  "commons  or  waste  lands    meant  commonable  lands,  the  ownership  of 

the  soil  of  which  was  in  the  lord  of  the  manor,  and  not  open  fields  over  which  certain  persons 
had  rights  in  severalty. 

Secondly.—  That  the  right  of  the  lord,  as  owner  of  the  land  through  wlm-h  the  ranal  waa 
made,  was  limited  to  fishing  in  the  canal  and  collateral  out,  excluding  the  reservoir. 

(a)  c.  czxii. 
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inheritance  thereof,  as  fully  and  effectually  as  if  every  per-        1861. 
son  having  right  of  common  upon  such  common  or  waste  _  V-^VZT^ 

.   .  .  Grand  Unioh 

ground  had  joined  in  and  executed  such  conveyance ;  and  Canal  Co. 
that  the  compensation  to  be  paid  for  any  right  of  common  Ashbt. 
upon  any  such  commons  or  waste  ground  as  aforesaid  shall 
be  paid  by  the  said  Company  of  Proprietors  to  the  church- 
wardens of  the  respective  parishes  wherein  such  commons 
or  waste  grounds  shall  lie,  and  shall  be  by  such  church- 
wardens received  and  applied  for  such  general  or  public 
purposes  within  such  parishes  respectively  as  a  vestry  of 
every  such  parish,  to  be  convened  by  such  churchwardens 
for  that  purpose,  shall  direct ;  anything  in  this  Act  to  the 
contrary  thereof  notwithstanding." 

The  Act  also  contains  the  following  clause  relative  to  the 
rights  of  fishery  and  shooting. — Section  87 :  "  Provided 
always  and  be  it  further  enacted,  That  the  lord  and  lords, 
lady  and  ladies  of  all  and  every  the  manor  and  manors 
through  which  the  said  canal,  collateral  cut,  and  reservoirs 
thereto  belonging,  or  any  of  them,  shall  be  made  shall  have 
and  be  entitled  to  the  right  of  fishery  of  and  in  so  much  of 
the  said  canal,  cut,  and  reservoirs  as  shall  be  made  in,  over, 
or  through  the  common  or  waste  lands  within  his,  her,  or 
their  manors  respectively,  and  over  or  through  any  other 
lands  or  grounds  in  the  waters  whereof  such  lord  or  lords, 
lady  or  ladies  now  hath  or  have,  or  is  or  are  entitled  to  the 
right  of  fishery ;  and  that  the  owner  or  owners  of  any  other 
lands  or  grounds  through  which  the  said  canal  or  collateral 
cut  shall  be  made,  shall  also  have  and  be  entitled  to  the  like 
right  of  fishery  of  and  in  so  much  of  the  said  canal  or  colla- 
teral cut  as  shall  be  made  in,  over,  or  through  his,  her,  or 
their  lands  or  grounds  respectively  wherein  he,  she,  or  they 
had  the  right  of  fishery  before  the  passing  of  this  Act,  so  as 
that  in  the  use  or  exercise  of  the  said  right  of  fishery  the 
said  canal  and  collateral  cut  and  other  works  hereby 
authorized  to  be  made  shall  not  be  damaged,  prejudiced, 
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1861.  or  obstructed,  or  any  water  drawn  or  taken  from  or  out  of 
V-^TT/  the  same,  and  so  as  the  said  Company  of  Proprietors,  or 
Canal  Co.  their  agents,  servants,  or  workmen,  or  any  of  them,  shall 
Ashbt.  not  be  liable  to  any  penalty,  action,  or  prosecution,  for  or 
by  reason  of  the  taking  or  destroying  of  any  fish  in  the  said 
canal,  collateral  cut,  or  reservoirs,  or  any  of  them,  which 
shall  be  taken,  killed  or  destroyed  through  or  by  means  of 
the  letting  off  the  water  out  of  them  respectively,  on 
account  of  any  repairs  or  works  to  be  done  in  and  about  the 
same,  or  for  any  other  purposes  of  the  navigation  of  the  said 
canal  and  cut,  or  either  of  them.  And  also  that  it  shall  be 
lawful  to  and  for  the  said  lord  or  lords  of  such  manor  or 
manors,  or  his  or  their  gamekeeper  or  gamekeepers,  and  the 
owner  or  owners  of  such  lands  and  grounds  through  which 
the  said  cut  or  canal  shall  be  made  (being  qualified  by  law 
so  to  do)  to  take  and  kill  game  or  wild  fowl  upon  so  much 
of  the  said  cut  or  canal,  reservoir  or  reservoirs,  trenches, 
towing-paths,  and  other  the  lands  and  grounds  to  be  set  out 
for  the  use  of  the  said  navigation,  as  shall  be  made  through 
their  respective  lands  or  grounds  as  aforesaid,  in  like  manner 
as  if  the  land  or  ground  so  to  be  set  out  as  aforesaid  had 
remained  undisposed  of  by  virtue  of  this  Act" 

Shortly  after  the  passing  of  the  plaintiffs*  act  of  parliament 
the  plaintiffs  proceeded  to  purchase  land  for  making  their 
canal  and  reservoirs,  and  amongst  other  land  the  plaintiffs  pur- 
chased land  for  the  Naseby  Reservoir  in  the  Naseby  Field. 
This  land  the  plaintiffs  purchased  of  a  Lady  Pocock  and 
Mr.  and  Mrs.  Maddick,  who  respectively  conveyed  it  to  the 
Company  by  deeds:  that  of  Lady  Pocock  dated  30th 
December,  1812,  and  that  of  Mr.  and  Mrs.  Maddick  dated 
the  16th  January,  1813  (a). 

(a)  It  was  agreed  that  these  not  convey  the  land  as  common 

deeds,  as  also  the  Company's  act  of  or  waste  land  but  as  ordinary  open 

parliament,  should  form  part  of  fields, 
the  special  case.    The  deeds  did 


HILAKY  TERM,    24    VICT.  397 

The  Naseby  Field  is  in  the  parish  and  manor  of  Naseby,        1861. 

and  at  the  time  of  the  above  purchases  and  conveyances  it  _  v"-P~Yrr*/ 

r  J  Grand  Union 

was  all  open  and  unenclosed,  and  the  said  Lady  Pocock  Canal  Co. 
was  lady  of  the  manor  of  Naseby.  After  her,  Mr.  Fitz-  Ashbt. 
gerald  became  lord  of  the  manor  of  Naseby,  and  to  him 
succeeded  Lord  Clifden,  who  at  the  time  of  the  committing 
the  alleged  trespasses  by  the  defendant  in  Naseby  was  and 
still  is  lord  of  the  manor  of  Naseby.  The  land  purchased 
of  Mr.  and  Mrs.  Maddick  was  land  of  which  the  said  Mrs. 
Maddick  was,  at  the  time  of  the  purchase  and  conveyance, 
tenant  for  life  under  the  will  of  the  defendant's  ancestor, 
George  Ashby;  and  the  land  so  purchased  adjoined  and 
still  adjoins  other  land  of  which  she  was  also  tenant  for  life 
under  the  same  will,  and  the  last  mentioned  land  on  the 
death  of  the  said  Mrs.  Maddick  descended  upon  the  defend- 
ant, who  became  of  age  in  1855,  as  tenant  in  tail  in  remainder 
under  and  by  virtue  of  the  same  will. 

The  plaintiffs  on  completion  took  possession  of  the  land 
so  conveyed  to  them,  and  upon  such  land  and  upon  lands 
purchased  by  them  in  Cold  Ashby  they  proceeded  to  make 
the  Naseby  Reservoir,  which  was  being  formed  when  the 
Naseby  Inclosure  Act  hereinafter  mentioned  was  made,  but 
was  not  completed  till  shortly  afterwards.  The  reservoir 
contains  about  160  acres.  A  brook  which  runs  through  the 
land  divides  the  parishes  of  Naseby  and  Cold  Ashby,  and 
a  brook  called  the  Naseby  Brook  falls  into  the  former 
brook. 

The  Company  having  formed  the  reservoir  used  it  for 
the  purposes  of  their  canal,  and  did  the  requisite  repairs  to 
it,  and  remained  in  possession,  subject  to  the  lease  herein- 
after mentioned,  from  that  time  up  to  and  until  the  com- 
mencement of  this  action. 

In  the  year  1820,  the  Naseby  Inclosure  Act  (1  Geo.  4) 
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wad  passed,  and  it  is  agreed  that  it  shall  form  part  of  the 


*        ~        case  (a\ 
Grand  Union  v   ' 


Cm  al  Co. 
0. 

AlRBT. 


The  Commissioners  made  their  award  in  1823. 

On  the  3rd  of  September,  1822,  the  plaintiflfe  by  lease 
under  seal  demised  to  Mr.  Purcell,  the  brother-in-law  of 
Mr.  Fitzgerald,  the  then  lord  of  the  manor,  and  who  then 
occupied  the  house  and  grounds  now  occupied  by  the 
defendant  under  Lord  Clifden,  the  present  lord  of  the 
manor,  the  right  of  fishery  and  fishing  and  fowling  over  the 
public  reservoir  and  the  herbage  of  so  much  of  the  land 
within  the  fences  of  the  reservoir  as  was  not  then,  or  should 
not  be  thereafter  during  the  lease,  covered  with  water,  and 


(a)  Cap.  24.  A  Private  Act— 
The  case  set  out  the  preamble 
and  27th  section  of  the  Act  as 
follows: — "Whereas  the  manor 
and  parish  of  Naseby  in  the 
county  of  Northampton  are  ex- 
tensive, and  contain  by  estimation 
3500  acres  of  land  or  thereabouts, 
part  of  which  consists  of  old  en- 
closures or  old  enclosed  lands, 
and  the  residue  and  greater  part 
of  which  consists  of  open  and 
common  fields,  wastes  and  other 
commonable  lands.  And  whereas 
Frances  Fitzgerald,  the  wife  of 
John  Fitzgerald,  Esq.,  or  the  said 
John  Fitzgerald  in  her  right,  is 
seised  during  her  life  of  the  said 
manor  of  Naseby,  and  of  several 
old  enclosures  and  common  field 
lands  within  the  same.  And 
whereas  John  Maddick,  Esq.,  in 
right  of  his  wife  Hannah  Maria 
Maddick,  is  impropriator  of  the 
impropriate  rectory  of  Naseby 
aforesaid,  and  as  such  entitled  to 
certain  glebe  lands  and  right  of 
common  appurtenant  thereto  and 


to  all  tithes,  moduses,  composi- 
tions and  other  payments  in  lieu 
of  tithes  arising  from  and  payable 
within  the  said  parish,  and  is  also 
patron  of  the  vicarage  of  Naseby 
aforesaid,  and  likewise  proprietor 
of  certain  open  fields  and  ancient 
enclosures  with  the  said  parish." 
Sect.  27.  "And  be  it  further 
enacted,  that  inasmuch  as  the 
Company  of  Proprietors  of  the 
Grand  Union  Canal  are  possessed 
of  certain  pieces  of  land,  late  parts 
of  certain  open  or  common  fields 
within  the  said  parish  of  Naseby, 
which  have  been  purchased  for  a 
reservoir  and  feeder  and  road 
therefrom  for  the  purposes  of  the 
said  canal,  it  shall  and  may  be 
lawful  to  and  for  the  said  Com- 
missioners, and  they  are  hereby 
authorized  and  required,  to  allot 
to  the  said  Company  of  Proprie- 
tors the  said  pieces  of  land  as 
the  same  have  been  enclosed  or 
set  out  and  ascertained  by  virtue 
of  the  act  of  parliament  passed 
for  making  the  said  canal;  • 


Grand  Union 
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which  was  computed  to  amount  to  forty-six  acres;  and  also 
a  piece  of  land  in  Cold  Ashby  containing  an  acre  and 
thirty-two  perches :  To  hold  to  the  said  C.  Purcell  for  four-     Canal  Co. 
teen  years  at  a  certain  rent  therein  particularly  mentioned.  Abhby. 

On  the  21st  January,  1854,  the  plaintiffs  granted  another 
lease  for  fourteen  years  to  John  Kightley  of  the  right  of  fishery 
and  fishing  and  fowling  in  the  reservoir  and  the  herbage  of 
the  land  within  the  reservoir  fences,  which  was  not  then 
and  should  not  be  during  the  said  term  covered  with  water, 
and  the  same  piece  of  land  with  the  cottage  erected  thereon 
in  the  said  indenture  mentioned,  at  a  certain  rent  therein 
mentioned,  which  said  last  mentioned  lease  is  still  subsisting. 

At  the  trial  the  plaintiffs  proved  that  in  September,  1858, 
the  water  of  the  reservoir  being  then  low  and  covered  with 
ice,  the  defendant,  accompanied  by  his  keeper,  came  about 
150  yards  across  the  soil  of  the  reservoir,  in  the  parish  of 
Naseby,  and  then  broke  the  ice,  and  killed  and  shot,  and 
took  the  fish  out  of  the  reservoir  and  carried  them  away. 

(The  case  then  set  out  the  evidence  given  at  the  trial, 
from  which  the  inference  was  that  the  Naseby  Field  was 
not  common  or  waste  land,  the  soil  of  which  was  in  the 
lord  of  the  manor,  but  open  fields  over  which  the  occupiers  of 
certain  lands  had  rights  in  severalty,  and  which  were  grazed 
by  them  according  to  their  stint.) 

The  question  for  the  opinion  of  the  Court  is,  whether 
upon  the  facts  and  evidence  above  stated  the  plaintiffs  or 
defendant  are  entitled  to  the  verdict.  The  Court  to  be 
at  liberty  to  draw  any  inferences  from  the  facts. 

Hayes,  Serjt  (with  whom  was  Field),  argued  for  the 
plaintiff  in  last  Michaelmas  Term  (November  19). — The 
question  depends  on  the  construction  of  the  50  Geo.  3, 
c.  cxxii.,  which  reserves  to  lords  of  manors  certain  rights. 
The  87th  section  provides  that  the  lords  of  manors,  through 
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1861. 

Grand  Ukioh 

Canal  Co, 

v. 

Abhbt. 


which  the  canal,  collateral  cut  and  reservoirs  thereto  belong- 
ing shall  be  made,  shall  have  the  right  of  fishery  in  so  mnch 
of  the  canal,  cut  and  reservoirs  as  shall  be  made  in,  over  or 
through  "  the  common  or  waste  lands"  within  his  manor, 
and  over  or  through  any  other  lands  or  grounds,  in  the 
waters  whereof  such  lords  now  have  the  right  of  fishery. 
The  21st  section,  which  provides  for  the  conveyance  of 
land  by  lords  of  manors  to  the  Company,  also  uses  the 
words  "  common  or  waste  land,"  thereby  shewing  that  the 
legislature  contemplated  land  the  soil  of  which  belonged 
to  the  lord,  and  over  which  other  persons  had  rights  m 
common  for  their  cattle,  levant  and  couchant.  The  locos 
in  quo  is  not  land  of  that  description,  but  open  fields  over 
which  certain  persons  have  rights  in  severalty  in  respect  of 
the  ownership  of  certain  land,  and  over  which  each  person 
grazed  according  to  his  stint  The  deeds  by  which  it  was 
conveyed  to  the  Company  do  not  describe  it  as  common  or 
waste  land,  but  as  open  fields.  The  23rd  section  of  the 
1  Geo.  4,  c.  24,  provides  for  an  allotment  to  the  lord  or 
lady  of  the  manor  as  compensation  for  their  right  and  in- 
terest "  in  and  to  the  soil  of  all  the  waste  and  unknown 
lands  lying  in  the  said  common  and  open  fields  and  other 
commonable  lands  and  grounds  hereby  directed  to  be 
divided  and  enclosed."  [Bramwett,  B. — By  the  87th  sec- 
tion of  the  50  Geo.  3,  c.  cxxii.,  the  lord  of  the  manor  is 
entitled  to  a  right  of  fishery  in  the  canal,  cut  and  reservoir 
made  in  common  or  waste  land  within  his  manor,  and  any 
other  lands  or  grounds  in  the  waters  whereof  he  is  entitled 
to  the  right  of  fishery.  This  land  is  not  "  common  or  waste 
land"  within  the  meaning  of  the  first  branch  of  the  section; 
and  the  right  as  owner,  under  the  second  branch,  is  limited 
to  fishing  in  the  canal  or  collateral  cut.]  The  expression 
"  common  or  waste  land*'  means  land  belonging  to  the  lord 
of  the  manor,  and  over  which  other  persons  have  incor- 
poreal rights.     The  word  "  reservoir1'  has  been  purposely 
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omitted  in  the  second  branch  of  the  section. — He  also  1861. 

argued  that  the  plaintiffs  were  not  precluded,  by  their  V-^rJT' 

demises  of  the  3rd  of  September,  1826,  and  21st  January,  Canal  Co. 

1854,  from  maintaining  this  action,  since  there  was  no  de-  Aahbt. 
mise  of  the  soil  or  water,  but  only  of  the  right  of  fishery. 
On  this  point  he  cited  Hdfford  v.  Bailey  (a). 

Mellor  {Beasley  with  him),  for  the  defendant. — This  is 
"  common  or  waste  land"  within  the  meaning  of  the  87th 
section  of  the  50  Geo.  3,  c.  cxxii.  The  fact  that  it  is 
enjoyed  by  some  of  the  tenants  in  severalty  is  not  incon- 
sistent with  its  being  commonable  hind.  In  Gibson  v* 
Smith  (b)  Lord  Hardwicke,  C,  said : — "  In  several  manors 
there  are  some  part  of  the  tenants  only  which  have  a  right 
of  commoning,  and  yet  it  does  not  follow  but  it  may  be 
waste,  and  belong  to  the  lord  as  much  as  if  it  was  a  general 
common.  •  •  .  The  being  stinted  does  not  at  all  prove 
that  they  are  not  waste,  but  only  for  the  benefit  of  the 
tenants,  and  are  not,  for  this  reason,  less  the  waste  of  the 
lord  than  before."  The  preamble  of  the  1  Geo.  4,  c  24, 
recites  that  part  of  the  manor  of  Naseby  consists  of  old 
inclosures,  "  and  the  residue  of  open  and  common  fields, 
wastes,  and  other  commonable  lands."  By  the  27th  section 
the  Commissioners  are  required  to  allot  to  the  Company 
certain  pieces  of  land  "  late  parts  of  certain  open  or  com- 
mon fields"  which  they  purchased  for  a  reservoir.  \Bram- 
well,  B. — If  the  87th  section  of  the  50  Geo.  3,  c.  cxxii. 
had  said  "  provided  the  lord  of  the  manor  is  entitled  to  the 
common  or  waste  lands,"  it  could  not  have  been  contended 
that  the  statute  meant  to  give  him  the  right  of  fishery  over 
common  or  waste  lands  of  which  he  was  not  the  owner.] 
The  legislature  never  intended  that  the  Company  should 
have  the  right  of  fishing.     The  50  Geo.  3,  c.  cxxii.,  enables 

(a)  13  Q.  B.  426.  (b)  2  Atk.  182. 
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180 1.        them  to  purchase  lands  "for  the  use  of  the  navigation;" 
Uwh'vlw*  an(I  Bwtock  ▼•    The  North   Staffordshire   Railway   Cem- 
CahalCo.     pany(a)  is  an  express  authority  that  a  Company  incor- 
Amiby.       poratcd  for  a  specific  purpose  has  no  power  to  use  its  lands 
for  any  other  purpose.     [  Channel!,  B. — May  not  a  railway 
Company  sell  the  grass  which  grows  on  an   embankment 
of  their  line,  or  let  the  ground  under  their  arches  ?]     They 
could  not  convert  their  land  to  a  purpose  not  authorized  by 
the  legislature.     It  was  ultra  vires  for  the  Company  to  de- 
mise a  several  fishery  in  a  reservoir  made  for  a  canal. — He 
also  argued  that  the  Company  could  not  maintain  trespass. 
On  this  point  he  cited  Cox  v.  Glue  (ft). 

Hayes  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B. — We  are  of  opinion  the  plaintiff  is  en- 
titled to  judgment.  The  defendant  committed  an  act  of 
trespass,  for  which  he  is  liable  unless  he  can  shew  a  justifica- 
tion. His  first  answer  is  that  he  is  entitled  under  the  lord  of 
the  manor.  We  arc  of  opinion  the  lord  of  the  manor  had 
no  title  such  as  the  defendant  sets  up.  The  title  is  asserted 
under  the  50  Geo.  3,  c.  exxii.,  s.  87,  by  which  lords  of  manors, 
through  which  the  canal,  cut  and  reservoirs  shall  be  made, 
shall  have  and  be  entitled  to  the  right  of  fishery  of  and  in  so 
much  of  the  canal,  cut  and  reservoirs  as  shall  be  made  in,  over 
or  through  the  common  or  waste  lands  within  their  manors, 
and  over  or  through  any  other  lands  or  grounds  in  the 
waters  whereof  such  lords  have  the  right  of  fishery.  This 
obviously  means  to  give  them  the  right  where  the  owner- 
ship of  the  soil  was  in  them,  where  there  was  then  no  water 
fish  or  fishery,  and  to  continue  it  in  the  lords  where  there 
(a)  4  E.  &  B.  79S.  (6)  5  C.  B.  533. 
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were  already  water  and  fish,  and  the  fishery  was  in  the  lord,        1861. 
It  is  impossible  to  suppose  that  if  (as  in  the  present  case^      ^^r^> ' 

r  r\  N  r  '    Grand  Union 

the  soil  of  part  of  the  land  taken  was  not  in  the  lord,  he     Canal  Co. 

should  have  the  right  of  fishery,  and  not  the  owner  of  the       Ashby. 

soil.     It  is  a  mistake  to  construe  this  Act  as  though  it  was 

a  general  Act  relating  to  all  England,  and  so  to  all  manors 

and  waters.     It  relates  to  certain  definite  places.     We  are 

not  told  that,  in  fact,  there  was  any  waste  to  be  taken  which 

was  not  owned  by  the  lord  of  the  manor  in  which  it  was. 

What  might  be  the  decision  if  such  a  case  existed  it  is  not 

necessary  to  say.     But  the  remark  is  made  to  shew  that  it 

is  not  to  be  assumed  that  lords  of  mauors  were  to  have 

rights  of  fishery  where  they  were  not  owners  of  the  soil. 

The  words  "  common  or  waste"  land  then  are  satisfied  by 

giving  them  their  natural  meaning ;  and  there  is  not  only 

no  reason  to  extend  them  to  such  land  as  that  in  question, 

but  the  contrary ;  and  this  meaning  is  shewn  to  be  correct 

* 

by  other  sections  of  the  statute.     This  ground  of  defence 
fails  therefore.     (See  sections  21,  97.) 

But  then  the  defendant  makes  a  second  claim  under  the 
latter  part  of  the  section,  as  owner  of  the  land  through  or 
adjoining  which  the  reservoir  is  made.  But  the  rights  of  such 
owners  are  limited  to  fishing  in  the  "  canal  and  collateral" 
cut,  omitting  "  reservoirs."  This  omission  is  obviously  not 
accidental,  for  the  word  "  reservoir"  is  sometimes  inserted 
and  sometimes  omitted  on  many  occasions,  and  correctly, 
on  the  supposition  that  lords  of  manors  may  fish  in  some 
reservoirs,  but  that  adjoining  owners,  as  such,  may  not.  And 
indeed  there  may  be  a  reason  for  not  giving  an  adjoining 
owner  a  right  of  fishery  over  a  larger  extent  of  ground 
than  has  been  taken  from  him.  However,  speculation  on 
this  is  useless,  as  we  think  the  words  plain.  The  plaintiffs 
arc  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 
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The  (heat 
Western  Rail- 
way Company 
basiu  prin- 
cipal station  at 
Paddington, 
where  toe 
directon  meet, 
tha  secretary 
resides,  general 
meetings  are 
held,  and 
whence  orders 
emanate. — 
Held,  that  the 
Company 
"dwell/  at 
Paddington 
within  the 
meaning  of 
that  word  in 
the  9  &  10 
Vict,  c  95, 
s.  128;  and 
consequently 
that,  where  a 
plaintiff  in  an 
action  against 
the  Company 
dwelt  more 
than  twenty 
miles  from 
Paddington, 
the  superior 
Court  had 
concurrent 
jurisdiction. 


Adams  v.  The  Great  Western  Railway  Company. 

X  HIS  was  an  action  against  the  defendants,  as  carrier*,  to 
recover  compensation  for  the  non-delivery  of  two  boxes, 
containing  merchandize  and  a  few  articles  of  clothing. 

At  the  trial  before  Blackburn,  J.,  at  the  Surrey  Summer 
Assizes,  1859,  a  verdict  was  found  for  the  plaintiff,  with 
3/,  damages.  The  learned  Judge  declined  to  certify  for 
costs. 

On  application  subsequently  made  at  Chambers,  Martim, 
B.,  ordered  that  the  plaintiff  should  recover  his  costs. 

From  the  affidavits  on  which  the  order  was  made,  it 
appeared  that  the  action  was  brought  by  the  plaintiff,  who 
at  the  time  of  its  commencement  dwelt  and  carried  on 
his  business  at  Redditch  in  the  countv  of  Worcester,  to 
recover  compensation  for  the  non-delivery  of  goods  con- 
tained in  two  boxes.     The  boxes,  which  contained  a  large 
quantity  of  merchandize  and  a  few  articles  of  clothing, 
were  lost  while  being  taken  by  the  plaintiff  as  his  personal 
luggage  as  a  passenger  on  the  defendants9  line  from  Os- 
westry to  Chester.    The  contract  between  the  plaintiff  and 
the  defendants  was  made  at  Oswestry.  The  principal  office  of 
the  defendants'  railway,  where  the  secretary  resides,   the 
directors  meet,  and  at  which  general  meetings  are  held,  is  at 
Paddington,in  the  county  of  Middlesex.  Paddington,  Oswes- 
try, Chester,  and  the  part  of  the  line  where  the  boxes  must 
have  been  lost,  are  each  more  than  twenty  miles  from  Red- 
ditch.     Redditch  is,  however,  within  twenty  miles  of  the 
Birmingham  station  of  the  defendants'  railway  at  which  the 
defendants  carry  on  business  as  a  Railway  Company  and 
as  common  carriers.     Birmingham  is  one  of  the  principal 
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stations  of  the  Company,  and  a  plaint  might  and  could 
have  been  served  there.  The  cause  of  action  did  not  arise 
without  the  jurisdiction  of  the  Birmingham  County  Court. 
On  being  applied  to  for  compensation,  the  superintendant 
wrote  to  say  that  any  writ  that  the  plaintiff's  attorney 
"  would  send  to  the  secretary  of  the  Company  at  the 
Paddington  terminus  would  meet  with  due  attention." 

Digby,  in  Michaelmas  Term,  had  obtained  a  rule  nisi  to 
rescind  the  order  of  Martin,  B. ;  against  which 


1861. 

Adams 

v. 

Great 

Wxsttoh 

Railway  Co. 


Pigott,  Serjt,  and  Joseph  Sharpe  now  shewed  cause,-— 
The  plaintiff  "  dwells  more  than  twenty  miles  from  the  de- 
fendants ;"  therefore  the  case  is  one  in  which  concurrent 
jurisdiction  is  given  to  the  superior  Courts  by  the  9  &  10 
Vict  c.  95,  s.  128,  and  the  order  was  properly  made  by 
the  learned  Judge  under  the  15  &  16  Vict.  c.  54,  s.  4. 
The  Company  cannot  he  said  to  dwell  at  all  their  stations 
throughout  the  country.  The  principal  office  is  at  Pad- 
dington, where  the  secretary  resides,  where  legal  notices 
may  be  served,  and  where  the  central  government  of  the 
Company  is  carried  on :  Garton  v.  The  Great  Western 
Railway  Company  (a).  It  is  there  that  the  Company 
"  dwells."  [Martin,  B.,  referred  to  Taylor  v.  The  Crowland 
Gas  Company  (&),  and  Corbett  v.  The  General  Steam  Navi- 
gation Company  (c).]  Merely  carrying  on  business  at  a 
particular  station  is  not  dwelling  there.  In  Kerr  v.  Haynes  (d) 
it  was  held  that  a  person,  who  carried  on  business  as  a 
law  stationer  in  London,  and  occupied  three  houses  there, 
passing  three  or  four  days  of  each  week  in  London,  occu- 
pying rooms  in  one  of  the  houses,  but  always  absenting 
himself  when  business  permitted  it,  and  residing  with  his 
family  at  Margate,  where  his  wife,  family  and  servants  were 


(a)  £.  B.  &  E.  837. 

(b)  11  Exch.  1. 


(c)  4  U.  &  N.  482. 

(d)  29  L.  J.,  Q.  B.  70. 
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permanently  established,  dwelt   at   Margate,  and   not  in 

London,  his  residence  in  town  being  entirely  subservient 

••  to  the  purposes  of  his  business,  and  to  that  alone.     If  a  cor- 

Geeat  r     l  # 

Wutebn      poration  cannot  "  dwell*'  anywhere  it  can  have  no  domicil ; 
Railway.  Co. 

but  a  corporation  can  have  a  domicil.     The  Dutch  fFest 

India  Company  v.  Moses  (a),  and  The  National  Bank  of 
St.  Charles  v.  De  Bernales  (6),  shew  that  foreign  corpora- 
tions can  sue  here,  and  that  the  validity  of  their  incorporation 
must  be  tested  by  the  law  of  the  place  of  their  domicil.  In 
the  case  of  corporations  the  question  where  they  dwell  de- 
pends on  their  domicil.  Assuming  that  the  defendants  dwell 
in  two  places,  one  within  twenty  miles  of  the  plaintiff's  resi- 
dence, and  the  other  beyond  that  distance,  the  superior  Courts 
have  concurrent  jurisdiction  under  the  9  &  10  Vict  c  95, 
s.  128.  Butler  v.  Ablewhite  (c)  is  a  decision  to  that  effect 
by  the  Court  of  Common  Pleas.  In  Macdougal  v.  Pater- 
son  (d)  that  Court  had  previously  expressed  a  similar 
opinion.  Upon  the  same  principle  it  has  been  held  that 
where  one  of  several  defendants  resides  out  of  the  jurisdic- 
tion of  the  County  Court  within  which  the  cause  of  action 
arose,  the  superior  Courts  have  concurrent  jurisdiction: 
Doyle  v.  Lawrence  (e).  The  defendants  dwell  and  carry 
on  business,  within  the  meaning  of  the  128th  section  of  the 
9  &  10  Vict  c.  95,  at  Paddington  only,  and  not  elsewhere. 
[Wilde,  B. — The  words  appear  to  point  to  some  one  place  at 
which  the  party  dwells  and  carries  on  his  business.  In  one 
sense  a  great  carrier  may  be  said  to  carry  on  his  business 
all  over  the  kingdom.] — (They  also  argued,  that  the  learned 
Judge  must  be  taken  to  have  decided,  under  the  15  &  16 
Vict.  c.  94,  s.  4,  that  the  action  was  properly  brought  in 
the  superior  Court.) 

(a)  1  Stra.  613.  (d)  11  C.  B.  755. 

(b)  1  Car.  &  P.  569.  (e)  2  L.  M.  &  P.  368. 

(c)  6  C.  B.,  N.  S.  740. 
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Hawkins  and  Digby,  in  support  of  the  rule, — First,  the       1861. 


Adams 


plaintiff  resides  at  Redditch,  which  is  within  twenty  miles 

of  a   place    where    the    defendants    have  a  station   and       n  ». 

*  #  Great 

carry  on  business.     A  railway  Company  must  be  deemed     Weste&n 

J         11         i  •  i  rr,       t  rwrt        BAILWAT  CO. 

to  dwell  where  it  carries  on  its  business:  Taylor  v.  The 
Crowland  Gas  and  Coke  Company  (a).  It  cannot  be  said 
that  the  defendants  do  not  carry  on  their  business  at  each 
of  their  stations.       It   is  not  necessary  that  they  should 

carry    on    business    exclusively   at   a  particular  station. 

^^  • 

That  appears  by  analogy  to  the  case  of  Kerr  v.  Haynes  (b). 
[Wilde,  B. — The  argument  on  the  other  side  is  that  the 
Company  must  be  deemed  to  reside  at  Paddington,  either 
exclusively,  or  at  least  at  Paddington  as  well  as  elsewhere ; 
and  that  in  either  case  the  superior  Courts  have  con- 
current jurisdiction.  Kerr  v.  Haynes  (Jb)  is  a  strong 
authority  against  the  defendants  on  the  latter  point]  The 
word  dwells,  in  the  128th  section  of  the  9  &  10  Vict.  c.  95, 
refers  to  dwelling  in  the  ordinary  and  popular  sense.  A 
man  does  not  dwell  at  a  particular  place  by  merely  taking 
his  meals  and  occasionally  sleeping  there:  Kerr  v.  Haynes  (b)9 
Dunston  v.  Paterson  (c);  nor  by  carrying  on  business]  at 
such  place  by  an  agent:  Shells  v. Rait  (d).  The  defendants, 
a  corporation,  by  carrying  on  business  at  Paddington,  cannot 
be  said  to  dwell  there.  The  station  is  not  their  dwelling- 
house,  in  which  a  burglary  could  be  committed:  Bex  v. 
Martin  (e). — (They  also  referred  to  Bailey  v.  Bryant  {/).) 

Pollock,  C.  B. — This  was  an  application  to  set  aside  an 
order  of  my  brother  Martin  that  the  plaintiff  should  recover 
his  costs  in  an  action  against  the  Great  Western  Railway 
Company,   on   the    ground    that   he    dwelt  more    than 

(a)  11  Exch.  1.  00   7C.  B.116. 

(b)  29  L.  J.,  Q.  B.  70.  (e)   Russ.  &  Ry.  108. 

(c)  5  C.  B.,  N.  S.  267.  (JT)  1  E.  &  E.  840. 
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1861.        twenty  miles  from  the  defendants,  and  therefore  had  a  right 
V~w-W'      to  sue  in  the  superior  Court     It  appears  to  me  that  the 
p.  order  was  correct,  and  the  rule  must  be  discharged*     For  a 

considerable  time,  no  doubt,  this  Court  thought  that  they 
had  a  discretion  in  these  cases,  but  the  other  Courts  having 
come  to  a  different  conclusion  we  thought  it  right  that  uni- 
formity of  practice  should  prevail,  and  have  since  held 
that  a  plaintiff  is  entitled  to  his  costs  as  a  matter  of  right 
where  there  is  concurrent  jurisdiction.  The  decisions  have 
established  that  this  Company  dwells  at  Paddington,  and 
that  being  so  the  superior  Courts  have  concurrent  jurisdic- 
tion, and  the  plaintiff  had  a  right  to  bring  his  action  in  this 
Court.     Therefore  the  rule  must  be  discharged. 

Martin,  B. — I  am  of  the  same  opinion.  In  the  case  of 
Taylor  v.  The  Crowland  Gas  Company  (a\  upon  the  con- 
struction of  the  9  &  10  Vict.  c.  95,  s.  128,  this  Court  decided 
that  a  corporation  can  "dwell "  at  the  place  where  its  busi- 
ness is  carried  on.  In  my  judgment  the  word  "dwell "  in 
this  section,  when  applied  to  a  corporation,  means  something 
analogous  to  what  it  means  when  applied  to  an  individual, 
viz.,  a  dwelling  at  some  fixed  known  place,  not  on  the 
whole  line  of  the  railway,  but  where  its  principal  business 
is  carried  on.  The  letter  written  by  the  defendants  shews 
that  the  head  office  was  the  place  where  the  officer  com- 
petent to  decide  with  respect  to  the  question  between  the 
plaintiff  and  the  defendants  was  to  be  found. 

Channell,  B. — I  agree  that  the  rule  must  be  discharged. 
Assuming  that  the  fact  of  a  concurrent  jurisdiction  was 
established  to  the  satisfaction  of  my  brother  Martin,  he 
be  had  no  discretion  on  the  subject,  but  was  bound  to  make 
the  order.     I  come  to  the  conclusion  that  such  jurisdiction 

(a)  11  Exch.  1. 
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existed  by  reference  to  the  first  branch  of  the  128th  section        1861. 
of  the  9  &  10  Vict.  c.  95,  and  it  is  quite  unnecessary  to      v-^>~' 
advert  to  other  parts  of  it     If  Taylor  v.  The  Crotoland  Gas  ». 

.  .  .  Great 

Company  (a)  is  not  a  direct  authority  for  the  plaintiff,  it     Worm 
goes  a  long  way  towards  deciding  the  question  now  raised ; 
and,  adopting  the  reason  given  for  the  judgment  in  that 
case,  I  am  of  opinion  that  the  defendants  dwell  at  Pad- 
dington,  and  nowhere  else. 

Wilde,  B.— I  am  of  the  same  opinion.  The  question  is 
whether  the  superior  Court  had  concurrent  jurisdiction,  and 
that  depends  upon  whether  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendants.  The  language  of  the 
128th  section  of  the  9  &  10  Vict  c.  95  is  somewhat  defective 
when  applied  to  corporations.  But  it  would  be  a  misfor- 
tune if  we  were  obliged  to  hold  that  it  did  not  apply  to 
corporations;  and  in  fact  in  Taylor  v.  The  Crowland  Gas 
Company  (a)  this  Court  decided  that  point  There  the 
question  was,  where  must  a  corporation  be  said  to  dwell? 
And  it  was  held  that  it  dwelt  at  the  principal  place  where 
its  business  was  carried  on.  I  agree  that  we  must  assimi- 
late the  case  to  that  of  an  individual.  The  "  home  "  of 
a  Company  must  be  taken  to  be  that  place  which  is  occu- 
pied as  such, — where  their  profits  come  home  to  them, 
whence  orders  emanate,  and  where  the  chief  officers  of  the 
Company  are  to  be  found.  The  Great  Western  Railway 
appears  to  dwell  at  Paddington  and  at  Paddington  alone. 

Rule  discharged. 

(a)  11  Ezch.  1. 
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The  Welland  Railway  Company  v.  Blake. 


u^^Z  Declaration.- That  on  the  23rd  of  May,  1853, 

(Xmpimyin-  a  certa*n  lftw>  being  an  Act  of  the  Canadian  legislature, 
corporated  by    entitled  "  An  Act  to  incorporate  the  Port  Dalhousie  and 

the  Canadian  r 

legislature,        Thorold  Railway  Company,"  was  enacted  in  the  province 

setting  out 

specifically  and  of  Canada  by  the  Queen's  most  excellent  Majesty,  with 
Acts  empower-  the  consent  and  advice  of  the  legislative  council  and  of  the 
pany  to  sue?"  legislative  assembly  of  the  province  of  Canada,  constituted 
facts  shewing  an(*  assembled  by  virtue  of  and  under  the  authority  of  an 
the  defaldan'tf  act  °^  Par^ainent  passed  in  the  parliament  of  the  United 
as  a  share-        Kingdom  of  Great  Britian  and  Ireland,  entitled  "  An  Act 

holder,  the  °  * 

plea  of  "  nerer  to  reunite  the  provinces  of  Upper  and  Lower  Canada,  and 

indebted"  may 

be  pleaded;  for  the  government  of  Canada."  (The  declaration  then 
hasno  power  to  wt  out  parts  of  the  colonial  Act,  which  incorporated  the 
plea,  on  the  Company  by  the  name  of  the  Port  Dalhousie  and  Thorold 
Sadsto  Xt  ^i'way  Company,  embodied  in  itself  parts  of  the  Canadian 
emUrrags  the  Railway  Clauses  Consolidation  Act,  empowered  the  Com- 
putting  him  to   pany  to  complete  the  railway,  and  enacted  that  the  capital 

unnecessary,  *  ... 

needless  and      should  be  75,0001  currency,  to  be  divided  into  3000  shares 

expensive 

proof!  of  25/.  each.      The  declaration  also  set  out  certain  pro- 

visions as  to  general  meetings,  the  appointment,  qualifica- 
tion and  powers  of  directors :  also  a  provision  that  no  call 
should  exceed  10L  per  cent,  on  the  amount  of  the  shares,  &c.) 
That  on  the  16th  of  May,  1856,  another  Act  of  the  Canadian 
legislation  was  enacted,  &c.  (The  declaration  set  out  parts  of 
this  Act  which,  after  reciting  that  the  Port  Dalhousie  and 
Thorold  Railway  Company  had  prayed  for  power  to  extend 
their  railway  to  Port  Colborne,  empowered  the  Company 
to  construct  the  line  and  to  increase  their  capital  to  100,000/. 
currency,  to  be  divided  into  shares  of  25/.,  &c.)     That  in 
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May,  1857,  another  Act  of  the  Canadian  legislature  was 

enacted.     (The  declaration  set  out  parts  of  this  Act,  which      m 

v  .  Wklland 

empowered  the  Company  to  increase  their  capital  by  75,OOOZ.  Railway  Co. 
currency,  changed  the  name  of  the  Company  to  the  Wei-  Blake. 
land  Railway  Company,  and  enabled  them  to  appoint  an 
agent,  and  keep  transfer  books  in  London.)  That  the  Rail- 
way Clauses  Consolidation  Act  so  incorporated  was  an  Act 
of  the  Canadian  legislature.  (The  declaration  set  out  the 
preamble  and  several  sections  of  this  Canadian  Act,  viz.  sec- 
tion 7  :  the  interpretation  clause.  Section  8 :  as  to  the  effect 
of  the  incorporation  of  a  Company.  Section  15  :  as  to  the 
power  to  hold  general  meetings.  Section  16,  which  con- 
tains several  clauses  as  to  the  powers  of  boards  of  directors, 
&c,  and  calls,  the  13th  clause  being  as  follows: — "In 
any  action  or  suit  to  recover  any  money  due  upon  any 
call,  it  shall  not  be  necessary  to  set  forth  the  special 
matter,  but  it  shall  be  sufficient  to  declare  that  the  de- 
fendant is  the  holder  of  one  share  or  more,  stating  the 
number  of  shares,  and  is  indebted  in  the  sum  of  money 
to  which  the  calls  in  arrear  shall  amount,  in  respect  of 
one  call  or  more  upon  one  share  or  more,  stating  the 
number  and  amount  of  such  calls,  whereby  an  action 
hath  accrued  to  the  said  Company  by  virtue  of  the  special 
Act'*)  That  the  plaintiffs  are  the  Welland  Railway  Com- 
pany, and  are  identical  with  the  Port  Dalhousie  Company ; 
that  the  said  Acts  are  laws  in  and  for  the  province  of 
Canada ;  that  the  board  of  directors  duly  appointed,  con- 
sisting of  directors  duly  qualified  according  to  the  said  Acts, 
on  the  17th  of  June,  1857,  in  the  province  of  Canada, 
made  a  call  on  the  defendant,  amongst  other  shareholders, 
in  respect  of  the  amount  of  capital  owned  by  the  said 
shareholders,  being  10/.  per  cent,  on  the  amount  of  their 
shares,  and  gave  notice,  &c.  (The  declaration  then  stated 
the  making  of  four  other  calls,  the  last  being  in  November, 
1859.)  That,  after  the  passing  of  the  said  Acts,  another  Act 
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1861.       of  the  Canadian  legislature,  entitled  "  An  Act  to  amend 

^T"v^"'      the  Acta  relating  to  the  Welland  Railway  Company,**  was 

JUilway  Co.  passed     (The  declaration  set  out  parts  of  this  Act  which 

9. 

Blame.  made  further  provision  for  the  appointment  of  directors, 
and  the  regulation  and  management  of  the  Company,  and 
proceeded  to  state  the  making  of  another  call,  under  that 
Act,  on  the  11th  of  January,  1860.)  That  before  and  at 
the  time  of  the  making  of  these  calls,  the  defendant  was  a 
shareholder,  that  is  to  say,  a  holder  of  stock  to  the  amount 
of  fifty  shares  of  20£  11  j.  each,  being  the  calls  in  respect  of 
which  the  shares  were  made;  that  all  times  had  elapsed 
and  all  things  happened  necessary  to  make  the  defendant 
liable  to  pay  the  calls  and  entitle  the  plaintiffs  to  sue  the 
defendant  for  the  same,  and  to  render  the  defendant  liable 
to  pay  interest  at  6L  per  cent,  but  that  the  calls,  amounting 
to  573£,  &c,  were  unpaid. 

The  defendant  pleaded  "  Never  indebted." 
Bavin,  in  this  Term,  had  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  this  plea  should  not  be  struck 
out,  or  why  he  should  not  amend  or  alter  the  plea  by  con- 
fining it  to  a  denial  of  some  single  allegation  of  a  matter 
of  feet,  or  in  such  other  way  as  the  Court  should  direct. 

The  rule  was  obtained  on  an  affidavit  stating,  (inter  alia) 
that  the  plea  would  cause  great  and  unnecessary  embarrass- 
ment and  delay,  as  the  evidence  to  prove  the  numerous 
matters  which  it  put  in  issue  would  have  to  be  procured  in 
Canada ;  that  the  allegations  were  true,  and  that  the  de- 
fendant had  no  ground  to  suppose  them  untrue,  and  that 
the  reason  why  they  were  all  traversed  was  to  delay  the 
cause  and  embarrass  the  plaintiffs,  and  not  because  the 
allegations  were  supposed  by  the  defendant  to  be  untrue. 

Montague  Smith  and  C.  G.  Merewether  shewed  cause  (a).— 

(a)  In  Michaelmas  Term,  Nov.      mtf,  B.    Wilde,  B.,  left  the  Court 
23.    Before  Bramwe tf,  B.,  Chart"      during  the  course  of  the  argument. 
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This  is  a  count  in  debt  on  simple  contract,  to  which  the        1861. 
plea  of  "  never  indebted w  may  properly  be  pleaded.     By     ^JT"^""' 
the  Pleading  Rules  of  Hilary  Term,  4  Wm.  4,  as  to  pleading  Railway  Co. 
in  covenant  and  debt,  rule  3,  it  was  provided,  that  in  actions       Blah 
of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  "that  he 
never  was  indebted  in  manner  and  form  as  in  the  declara- 
tion  alleged,"  &c.     [Channel^  B. — Is  this  "debt  on  simple 
contract  ?"]     It  is  not  debt  on  a  specialty,  or  on  a  statute 
having   force   in  this   country.      Therefore,    before    the 
Common  Law  Procedure  Act,  1852,  the  plea  would  have 
been  allowed.      By  the   76th  section  of  that  Act  it  is 
enacted,  that  "a  defendant  may  traverse  generally  such 
of  the  facts  contained  in  the  declaration  as  might  have 
been  denied  by  one  plea."     It  is  not  inconsistent  with 
the  practice  of  the  Court  in  other  cases  to  allow  such  a 
plea.    The  widest  inquiries  arise  upon  the  common  counts. 
[Wilde,  B. — The  form,  which  is  given  in  the  Common 
Law  Procedure  Act,  1852,  Sched.  B.,  No.  36,  is  said 
to  be   "applicable  to  declarations    like   those  numbered 
1  to  14,  which  are  indebitatus  counts.     The  Pleading  Rule 
of  Trinity  Term,  1853,  No.  6,  provides  that  "to  causes  of 
action  to  which  the  plea  of  *  never  was  indebted,'  is  appli- 
cable as  provided  in  Sched.  B.  (36)  of  the  Common  Law 
Procedure   Act,   1852,  and  to  those  of  a  like  nature,  the 
plea  of  non  assumpsit  shall  be  inadmissible ;  and  the  plea  of 
never  indebted  will  operate  as  a  denial  of  these  matters  of 
fact  from  which  the  liability  of  the  defendant  arises."]     The 
object  of  the  rule  was  to  enable  the  defendant  to  deny 
generally  and  in  a  compendious  form  the  existence  of  the 
facts  alleged  as  constituting  his  liability.     The  79th  section 
of  the  Act  places  the  plaintiff  in  a  similar  position  as  to  the 
defendant's  pleadings.     By  rules  8  and  12,  all  matters  in 
confession  and  avoidance  are  to  be  pleaded  specially. 
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1861.  Bovill,  in   support  of   the    rule.— The    action    is  not 

JjT"v^"'       debt  on  simple  contract  but  on  a  legal  liability  arising  out 

Rajlwat  Co.   of  the  Acts  of  the  Canadian  legislature.    By  the  Pleading 

mm 

Blaju.  Rules  of  Hilary  Term,  4  Wm.  4,  as  to  pleading  in  covenant 
and  debt,  the  plea  of  nil  debet  is  abolished ;  and  after  pro- 
viding that,  in  actions  of  debt  on  simple  contract,  the  defend- 
ant may  plead  "  never  indebted",  it  is  provided,  by  rule  4, 
that  "  tit  other  actum*  of  debt  in  which  the  plea  of  nil  debet 
has  hitherto  been  allowed,  including  those  on  bills  of  ex- 
change and  promissory  notes,  the  defendant  shall  deny 
specifically  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  plead  specially  in  confession  and  avoid- 
ance." The  present  case  falls  within  the  4th  rule,  and, 
therefore,  at  the  time  of  the  passing  of  the  Common  Law 
Procedure  Act,  1852,  the  defendant  must  have  traversed 
the  allegations  in  the  declaration  separately.  The  Pleading 
Rule  of  Trin.  T.  1853,  No.  6,  applies  merely  to  the 
indebitatus  counts  numbered  1  to  14  in  Schedule  B.  to 
the  Common  Law  Procedure  Act,  1852,  or  to  other  counts 
of  a  similar  character.  [Bramwell,  B. — The  Pleading 
Rule  of  Trin.  T.  1853,  No.  7,  which  provides  that,  in 
actions  upon  bills  of  exchange  and  promissory  notes,  the 
plea  of  "non  assumpsit"  and  of  "never  indebted"  shall  be 
inadmissible,  omits  the  words  "other  actions"  which  are 
found  in  Rule  No.  4  of  the  Pleading  Rules  of  Hil.  T.  1853.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channel,!,,  B. — This  was  an  application  to  set  aside  a 
plea  as  embarrassing.  The  action  is  by  a  Canadian  Rail- 
way Company,  incorporated  and  empowered  by  the  Cana- 
dian legislature,  to  recover  calls  on  shares.  The  declaration 
sets  forth  the  plaintiffs'  case  with  particularity,  and  to  it  is 
pleaded  the  plea  in  question,  "never  indebted."     No  doubt 
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the  plea  is  embarrassing  in  one  sense,  viz.,  it  puts  the        1861. 
plaintiffs   to  a  large   amount  of  difficult,  expensive  and      ^T*"r^"'' 
needless  proof.    But  if  it  is  a  lawful  plea  we  have  no  power   Bailway  Co. 

r. 

to  set  it  aside, — the  power  to  set  aside  embarrassing  pleas       Blake. 
being  limited  to  such  as  are  at  once  embarrassing  and  irre- 
gular, informal  or  tricky,  and  contrary  to  the  rules  and 
practice  of  pleading. 

We  think  the  plea  is  a  lawful  plea,  and  that  the  defendant 
has  a  right  to  plead  it  By  the  Pleading  Rules  of  Hilary 
Term,  1834,  "nil  debet"  was  abolished,  and  in  actions  of 
debt  on  simple  contract,  other  than  on  bills  and  notes, 
"never  indebted"  might  be  pleaded.  In  other  actions  of 
debt  other  pleas  were  provided.  Whether  the  Pleading 
Rules  of  Hilary  Term,  1853,  were  meant  as  a  substitute  for 
those  of  1834  is  not  certain.  They  say  "nil  debet"  shall 
not  be  pleaded  in  any  action.  But  they  do  not  say  what 
shall  be,  except  in  certain  actions  which  do  not  include  such 
an  action  as  the  present.  It  seems  therefore  the  former 
rules  in  this  respect  subsist.  Then,  is  this  a  debt  on  simple 
contract?  We  think  it  is.  There  appears  to  be  no  other 
definition  of  such  a  debt  than  that  it  is  one  which  the 
defendant  has  contracted  not  under  seal.  This  is  such  a 
case  in  our  Courts.  Whether  an  action  for  calls  by  a  Com- 
pany incorporated  under  the  Companies  Clauses  Conso- 
lidation Act  1845,  would  be  a  debt  on  simple  contract  is 
another  question.  (See  The  Edinburgh,  Leith  and  Newhaven 
Railway  Company  v.  Hebblewhite,  6  M.  &  W.  707).  In  this 
case  we  think  the  plea  is  a  lawful  plea,  and  the  rule  must 
be  discharged ;  and  the  defendant's  costs  of  the  rule  must 
be  his  costs  of  the  cause  in  any  event. 

Rule  accordingly. 


vol.  vi. — n.  s.  II  EXCU. 
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18(51. 


Jan.  16.  The  Welland  Railway  Company  v.  Berrib. 

An  Act  incor-     J^  HE  declaration  set  out  an  Act  of  the  Canadian  legisla- 

poratinga 

railway  Com-     ture,  passed  the  23rd  May,  1853,  and  intituled  "An  Act  to 

pany  provided 

that  no  call  incorporate  the  Port  Dalhousie  and  Thorold  Railway  (x>m- 

the  share-    m  pany«"   By  the  9th  section  of  this  Act,  it  was  enacted  "That 

exceed tenper  DO  ca^  °^ mone7  fr°m  tDe  shareholders  shall  exceed  ten  per 

amount  o?6  cent  on  the  amount  of  their  shares."  The  declaration  then 

a^thTth1  8et  out  anotner  Act  °f  tne  Canadian  legislature,  passed  the 

directors  16th  May,  1856,  intituled  "An  Act  to  extend  the  line  of 

might,  from 

time  to  time      the  Port  Dalhousie  and  Thorold  Railway  Company."    The 

make  such 

calls  as  they  declaration  then  set  out  another  Act  of  the  Canadian  legis- 
necessary:  lature,  intituled  "An  Act  to  increase  the  capital  stock  of 
Sfrjdjj1*  ihe  Port  Dalhousie  and  Thorold  Railway  Company,  and  to 
ofiuch^calVen  change  the  name  of  the  Company .*  By  the  5th  section  of 
and  that  no*      t|,;s  Act,  it  was  enacted  that  "The  style  and  name  of  the 

call  exceed  the 

prescribed         pQrt  Dalhousie  and  Thorold  Extension  Railway  Company 

amount,  nor 

made  at  a  less   shall  from  and  after  the  passing  of  this  Act  be  The  Welland 

interval  than       _    .,  -.  „     ^  .        ,  n  .  .  _ 

two  months  Railway  Company.       By  section  16  it  was  thus  enacted : — 

vious^llT6  "  The  directors  may  from  time  to  time  make  such  calls  of 

amou^bT  money  upon  the  respective  shareholders,  in  respect  of  the 

called  in,  in  amount  of  capital  respectively  subscribed  or  owing  bv  them. 

any  one  year,  *  °      J  ' 

than  the  as  they  shall  deem  necessary :    Provided  that  thirty  days9 

amount.    In  notice  at  the  least  be  given  of  such  call,  and  that  no  call 

^caithe0'  exceed  the  prescribed  amount  to  be  determined  therefor 

^adedrtat  in  the  special  Act,  nor  made  at  a  less  interval  than  two 

the  directors 

made  more  calls  and  to  a  creator  amount  than  were  prescribed  by  the  Act,  and  that  the  said 
call  was  made  in  excess  of  the  calls  by  the  Act  empowered  to  be  made.  Replication  :  That 
the  calls  in  the  plea  mentioned,  other  than  the  call  sued  for,  were  not  authorized  by  the  Act, 
and  were  therefore  void  ;  and  that  the  call  sued  for  was  not  a  call  made  in  excess  of  the  calls 
by  the  Act  empowered  to  be  made,  if  the  void  calls  are  not  reckoned  as  calls  by  the  Act 
empowered  to  be  made :  and  that  the  defendant  did  not  pay  the  void  calls,  or  any  part 
thereof— Held,  on  demurrer,  that  the  replication  was  bad,  since  it  did  not  shew  that  the 
directors  had  declared  the  calls  void  ;  and,  consistently  with  it,  they  might  have  received  the 
greater  part  of  the  money  called  for. 
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months  from  the  previous  call,  or  a  greater  amount  to  be        1861. 
called  in,  in  any  one   year,  than  the  prescribed  amount      ^T"v^"' 

.  Welland 

therefor  in  the  special  Act ;  and  every  shareholder  shall  Railway  Co. 
be  liable  to  pay  the  amount  of  the  call  so  made  in  respect  Beb&ie. 
of  the  shares  held  by  him,  to  the  persons  and  at  the  times 
and  places  from  time  to  time  appointed  by  the  Company  or 
the  directors.*' — Averments:  "That  the  Board  of  direc- 
tors of  the  said  Company,  duly  appointed  and  constituted 
according  to  the  said  Acts  and  consisting  of  directors  duly 
qualified  according  to  the  same  Acts,  on  the  2nd  November, 
1859,  in  the  Province  of  Canada,  under  and  according  to 
the  said  Acts,  deeming  the  call  hereinafter  mentioned 
necessary,  made  a  call  of  money  on,  amongst  other  share- 
holders, the  defendant,  who  then  was  a  shareholder  in  the 
said  Company,  in  respect  of  the  amount  of  capital  owned 
by  the  said  shareholders  respectively,  including  the  defend- 
ant, being  a  call  of  ten  per  cent,  on  the  amount  of  their 
respective  shares,  and  gave  thirty  days'  notice  of  the  said 
call  to  the  defendant  and  the  said  other  shareholders  respec- 
tively, according  to  the  said  Acts :  that  no  other  call  was 
made  within  two  such  months,  as  in  the  said  Acts  men- 
tioned, next  before  the  making  of  the  said  call,  and  that  no 
greater  amount  was  called  in,  in  the  year  in  which  the  said 
call  was  made,  than  the  amount  prescribed  therefor  in  the 
said  Acts ;  and  the  said  directors  duly,  according  to  the  said 
Acts,  appointed  persons,  times  and  places,  to  and  at  which 
respectively  the  said  call  was  to  be  paid." — The  declaration 
then  proceeded  to  aver  that  at  the  time  of  making  the  call, 
the  defendant  was  a  shareholder ;  that  the  time  for  payment 
of  the  call  had  elapsed;  that  all  things  were  done  and 
happened  necessary  to  make  the  defendant  liable  to  pay  the 
call,  and  to  entitle  the  plaintiffs  to  sue  him  for  it.  Breach: 
Non-payment. 
Plea  (inter  alia). — That  the  said  directors  made  more 

ii  2 
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1861.       ca"8  f°r  money,  and  to  a  greater  amount,  than  were  pre- 
_^^    '      scribed  by  the  said  Acts,  and  that  the  said  call  was  a  call 

Will  and 

Railway  Co.  made  in  excess  of  the  calb  by  the  said  Acts  empowered 
Bbbai&      to  be  made,  and  not  otherwise. 

Replication. — That  the  calls  in  the  said  plea  mentioned 
respectively,  other  than  the  call  sued  for,  were  not  authorised 
by  the  said  Canadian  Acts  or  any  of  them,  or  otherwise, 
and  were  therefore  void ;  and  that  the  call  sued  for  in  this 
action  was  not  a  call  in  excess  of  the  calls  by  the  said  Acts 
empowered  to  be  made,  if  the  said  void  calls  are  not  reckoned 
as  calls  by  the  said  Acts  empowered  to  be  made ;  and  the 
plaintiffs  say  that  the  defendant  did  not  pay  the  said  void 
calls  respectively,  or  any  part  thereof,  nor  were  the  same  or 
any  part  thereof  paid  on  the  shares,  or  any  of  them,  in 
respect  of  which  the  defendant  is  sued  in  this  action, 
Demurrer  and  joinder  therein. 

Lush  (  C.  W.  Wood  with  him),  in  support  of  the  demurrer. 
'—The  replication  is  bad.     The  plea  alleges  that  the  call 
sued  for  was  in  excess  of  the  calls  by  the  Canadian  Acts 
allowed  to  be  made.     The  replication  alleges  that  the  pre- 
vious calls  were  not  authorized  by  those  Acts,  and  if  they 
are  not  reckoned  as  calls,  this  call  is  not  in  excess,  and  that 
the  defendant  has  not  paid  the  previous  calls.     [  Wilde,  B. — 
It  does  not  say  that  the  other  shareholders  have  not  paid 
them.]     The  Company  cannot  treat  the  previous  calls  as 
void,  since,  for  aught  that  appears,  they  may  have  enforced 
them  against  the  other  shareholders.     [Pollock,  C.  B. — The 
Company  cannot  object  to  their  calls  when  the  shareholders 
do  not]     It  does  not  appear  that  the  Company  abandoned 
the  previous  calls.     The  defendant  may  have  purchased  his 
shares  after  the  previous  calls,  upon  the  faith  that  they  had 
been  made  and  without  any  knowledge  that  they  were  in- 
valid.    [Channell,  B.— It  is  consistent  with  the  declaration 
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that  the  defendant  may  have  purchased  his  shares  between        1861. 
the  time  of  the  previous  calls  and  the  call  now  sued  for.1  ,^v^*/ 

*  J  WELLAUD 

Railway  Co. 
v. 

Bovill,  contriL — No  presumption  of  payment  arises  from  Berrib. 
the  fact  that  calls  were  made :  if  the  other  shareholders  have 
paid  the  previous  calls,  or  the  Company  have  done  any  act 
to  validate  them,  that  should  have  been  stated  by  way  of 
rejoinder.  The  circumstance  that  the  Company  have  made 
some  invalid  calls  cannot  prevent  them  from  making  a  valid 
call ;  neither  is  the  defendant  released  from  payment  of  a 
valid  call  because  some  previous  invalid  calls  have  been 
made.  The  demurrer  admits  that  the  calls  were  in  excess, 
and  therefore  void.  The  effect  of  making  an  invalid  call  is 
that  the  Company  cannot  enforce  it;  and  if  a  shareholder 
paid  it  without  knowledge  of  its  invalidity,  he  would  be 
entitled  to  recover  back  his  money,  as  paid  under  a  mistake : 
but  if  he  paid,  knowing  that  the  call  was  invalid,  that  would 
be  payment  of  so  much  money,  not  as  a  call,  but  a  voluntary 
payment  Whether  the  other  shareholders  pay  invalid  calls 
with  or  without  knowledge  of  the  circumstances,  cannot 
affect  the  defendant  or  entitle  him  to  resist  a  valid  call :  he 
has  contracted  to  pay  a  portion  of  the  capital  which  the 
Colonial  legislature  has  authorized  to  be  raised  for  the  pur- 
poses of  tlje  Company.  [Pollock,  C.  B. — Why  are  the 
shareholders  to  judge  whether  a  call  is  a  val;d  or  void? 
The  directors  may  declare  it  void,  but  so  long  as  they  allow 
it  to  remain,  it  is,  as  against  them,  a  valid  call.]  A  share- 
holder who  has  paid  a  void  call  would  be  entitled  to  set  it 
off  against  a  valid  call,  in  the  same  way  that  money  received 
under  an  invalid  rate  is  applied  in  discharge  of  a  valid  one. 
[Martin,  B. — If  the  money  could  not  be  recovered  back,  it 
could  not  be  set  off.]  The  defendant  has  not  paid  the  pre- 
vious calls,  neither  does  it  appear  that  the  directors  have 
done  anything  under  them.     The  principle  on  which  the 
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1861.        Company  would  be  precluded  from  enforcing  this  call  is 
W^^,     that  of  estoppel,  which  does  not  arise  here. 


Bail  wat  Co. 


Pollock,  C.  B. — We  are  all  of  opinion  that  this  is  a  bad 
replication.  It  does  not  state  the  matters  necessary  to  give 
effect  to  the  point  which  the  pleader  apparently  intended  to 
raise.  Without  going  at  length  into  the  subject,  it  appears 
to  me  that  the  remarks  of  the  Court  in  the  course  of  the 
argument  are  well  founded.  For  myself,  I  think  that  as 
against  the  Company,  so  long  as  a  call  remains  oo  their 
proceedings  and  is  not  withdrawn  or  renounced,  it  is  diffi- 
cult to  say  that  it  is  not  a  calL  The  course  which  may  con- 
sistently with  the  record  have  been  adopted,  is  not  one  in 
accordance  with  the  proper  conduct  of  the  affairs  of  a 
Company.  The  directors  make  a  void  call,  and  then  they 
make  another  call  without  giving  any  notice  that  the  former 
call  was  void.  It  would  be  reasonable  that  they  should 
get  rid  of  the  void  call  before  they  made  another.  That 
however,  though  a  matter  worthy  of  consideration,  is  not 
the  ground  of  my  decision.  I  think  that  the  replication 
does  not  state  enough  to  shew  that  the  previous  calls  were 
void,  and  that  on  that  ground  it  is  bad. 

Martin,  B. — I  also  think  that  the  replication  is  bad.  I 
protest  against  being  supposed  to  express  an  opinion  that,  if 
a  void  call  is  made,  the  directors  have  no  power  to  remedy 
that — my  impression  is  otherwise.  I  regret  that  we  are 
troubled  with  these  points,  which  are  mere  matter  of  words ; 
but,  dealing  with  such  a  subject,  it  seems  to  me  that  this 
replication  is  bad.  By  one  of  the  clauses  set  out  in  the 
declaration,  the  directors  are  authorized  "  from  time  to  time 
to  make  such  calls  of  money  upon  the  respective  share- 
holders, in  respect  of  the  amount  of  capital  respectively  sub- 
scribed or  owing  by  them,  as  they  shall  deem  necessary : 
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provided  that  thirty  days'  notice  at  the  least  be  given  of       1861. 
such  call,  and  that  no  call  exceed  the  prescribed  amount  to      J^-^     ' 

r  Wklland 

be  determined  therefor  in  the  special  Act,  nor  made  at  Railway  Co. 
a  less  interval  than  two  months  from  the  previous  call."  Berrib. 
That  is  a  power  given  to  the  directors,  subject  to  a  proviso. 
The  defendant  says,  in  answer  to  the  declaration,  "  that  the 
directors  made  more  calls  for  money  and  to  a  greater 
amount  than  were  prescribed  by  the  said  Acts,  and  that  the 
Raid  call  was  a  call  made  in  excess  of  the  calls  by  the  said 
Acts  empowered  to  be  made,  and  not  otherwise."  It  would 
have  been  better  to  have  pleaded  "  never  indebted,"  but  the 
pleader  has  not  thought  fit  to  adopt  that  course,  and  if  the 
plaintiffs  had  traversed  the  allegation  that  the  call  was 
made  in  excess,  the  parties  might  have  gone  to  trial  on  that 
issue.  Instead  of  that,  the  plaintiffs  reply  matter  which, 
under  the  old  system  of  pleading,  would  have  been  bad  as 
an  argumentative  traverse  of  the  facts  stated  in  the  plea. 
If  a  party,  instead  of  making  a  direct  traverse,  proceeds  to 
traverse  argumentativcly  and  artfully,  he  must  give  a  com- 
plete answer,  so  that  if  it  were  proved  he  would  be  entitled 
to  the  verdict.  This  replication  is  defective,  inasmuch  as  it 
leaves  a  material  point  untouched.  It  says  that  the  calls  in 
the  plea  mentioned  respectively,  other  than  the  call  sued 
for,  were  not  authorized  by  the  said  Canadian  Acts  or 
any  of  them,  or  otherwise,  and  were  therefore  void  " — that 
would  be  satisfied  by  proving  that  the  call  was  made  after 
twenty-nine  instead  of  thirty  days'  notice.  The  replica- 
tion proceeds,  "and  that  the  call  sued  for  in  this  action 
was  not  a  call  made  in  excess  of  the  calls  by  the  said 
Acts  empowered  to  be  made,  if  the  said  void  calls  are  not 
reckoned  as  calls."  The  introduction  of  the  word  "if"  into 
a  pleading  is  certainly  novel,  and  was  unknown  before  the 
Common  Law  Procedure  Act,  1852.  A  pleading  should 
contain  either  affirmative  or  negative  matter.     It  seems  to 
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1861.  me  tnat  this  replication  would  be  proved  by  evidence  that 
^T~v^"/  the  call  was  made  within  two  months  of  a  previous  call,  or 
Railway  Co.  without  thirty  days'  notice.  All  that  the  replication  goes  on 
Bsrris.  to  allege  is,  that  the  defendant  did  not  pay  the  void  calls, 
or  any  of  them.  For  the  purpose  of  enabling  the  Company 
to  make  the  call  now  sued  for,  it  was  their  duty  to  direct 
attention  to  the  previous  call,  so  as  to  prevent  the  incon- 
gruity of  a  shareholder  paying  two  calls,  one  of  which  was 
invalid.  That  is  the  common  sense  mode  of  proceeding, 
and  ought  to  be  adopted  by  railway  Companies,  where  a 
call  has  been  made  which  cannot  be  enforced  and  it  becomes 
necessary  to  make  another  valid  call  My  objection  to  this 
replication  is  of  a  technical  nature :  it  seems  to  me  that  it 
does  not  contain  enough  to  make  a  good  argumentative 
traverse.  If  the  plaintiffs  bad  simply  traversed  the  allega- 
tion in  the  plea  that  the  call  was  made  in  excess,  the  real 
question  might  have  been  tried  and  decided  upon  that 
issue. 

Wilde,  B. — I  am  also  of  opinion  that  the  defendant  is 
entitled  to  judgment;  and  upon  this  short  ground,  that  the 
plaintiffs  are  empowered  to  call  for  a  certain  sum  of  money 
within  the  year,  and  no  more.  That  is  distinctly  provided 
by  the  clause  set  out  in  the  declaration.  This  call  having 
been  made,  the  defendant  says,  "You  cannot  make  it, 
because  you  have  already  called  for  more  than  you  are 
entitled  to  call  for  within  the  year."  The  plaintiffs  answer, 
"  That  is  very  true,  but  those  calls  were  void."  The  ques- 
tion then  is,  whether  that  is  an  answer  as  it  stands,  or 
whether  the  plaintiffs  ought  not  to  have  shewn  in  some  way 
that  they  were  not  calling  for  more  money  than  could  be 
lawfully  demanded  within  the  year.  Now,  though  the  pre- 
vious calls  might  be  void  for  want  of  some  formality,  the 
greater  part  of  the  money  may  have  been  paid,  and,  if  so, 
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the  plaintiffs  would  in  fact  be  calling  for  more  money  than        1861. 
they  were  entitled  to  call  for  within  the  year.     My  objec-     ^^^ 

.  .  .  .  Welland 

tion  to  this  replication  is  that  it  does  not  negative  that  state   Railway  Co. 

of  things.     I  do  not  consider  the  objection  to  it  as  merely      Bebrie. 

technical,  and  for  this  reason,  that  if  we  held  the  replication 

a  good  answer  to  the  plea,  and  the  issue  went  down  to  trial, 

the  plaintiffs  would  succeed  by  shewing  that  the  previous 

calls  were  invalid,  although  in  fact  they  bad  received  the 

greater  part  of  the  money  called  for,  and  would  thus  be 

enabled  to  obtain  more  money  within  the  year  than  the 

statutes  allowed  them.     Therefore   it  seems   to  me   that 

this  is  not  a  mere  formal  objection ;  for  the  Company,  by 

saying  that  the  calls  were  void,  without  saying  that  they 

have  not  taken  the  benefit  of  them,  would  be  in  a  position 

which   the  statutes  never  intended.     I  think  that  it  is 

important  that  the  replication  should  shew  in  some  way  that 

the  Company  have  not  had  the  benefit  of  the  calls. 

My  brother  Channel!,  who  has  left  the  Court,  desired  me 
to  say  that  he  is  of  the  same  opinion. 

Judgment  for  the  defendant. 


Read,  Appellant,  v.  Storey,  Respondent.  Jan.  12. 

X  HIS  was  a  special  case  stated  by  two  justices  pursuant  The3&4Vict. 

tO  the  20  &  2 1  Vict.  C.  43,  8.  2.  which  imposes 

At  a  petty  session  held  at  the  Town  Hall  of  Wincanton,  pe^n8  gel5ng 

on  the  27th  of  August,  1860,  a  complaint  was  preferred  ^ou^T^ 

by  W.  Storey,  the  respondent,  a  sergeant  of  police,  against  J^1186*  applies 

Richard  Read,  the  appellant,  under  the  13th  section  of  the  selling  beer 

*  *  at  one  penny 

3  &  4  Vict.  c.  61,  charging  that  the  appellant  did,  on  the  halfpenny  the 

quart. 

25th  of  July,  at  Wincanton,  sell  beer  by  retail,  without  a 
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license ;  and  the  appellant  was  convicted  and  ordered  to  pay 
a  fine  of  1*. 

At  the  hearing  it  was  proved  by  the  complainant  that, 
on  the  25th  of  July,  he  went  to  the  appellant's  house  and 
called  for  a  pint  of  beer,  with  which  he  was  served,  and 
that  he  paid  three  farthings  for  it;  and  further  that  the 
appellant  had  not  a  license  to  sell  beer,  but  that  he  had 
a  board  up  with  the  inscription  upon  it  "  Table  beer  sold 

here." 

The  appellant  did  not  deny  that  he  sold  beer  of  the 
denomination  mentioned  in  the  statute  42  Geo.  3,  c.  38, 
8.  18,  viz.,  beer  at  and  after  the  rate  of\\a\a  quart  The 
magistrates,'  being  of  opinion  that  a  license  was  necessary 
for  the  sale  of  beer  at  l£rf.  a  quart,  convicted  the  appellant. 

The  question  submitted  by  the  magistrates  was  whether, 
upon  the  true  construction  of  the  42  Geo.  3,  c  38,  s.  18, 
3  &  4  Vict.  c.  61,  s.  13,  1  Wm.  4,  c.  64,  and  4  &  5 
Wm.  4,  c.  85,  s.  17,  a  license  was  requisite  for  the  sale  of 
beer  at  a  price  not  exceeding  l£rf.  a  quart. 

Theodore  Hiring,  in  support  of  the  conviction  (a). — The 
3  &  4  Vict.  c.  61,  s.  13,  which  imposes  penalties  on  per- 
sons selling  beer  by  retail  without  a  license,  applies  to  per- 
sons selling  beer  at  l£d.  a  quart.  The  argument  on  the 
other  side  is  that  the  42  Geo.  3,  c.  38,  s.  18,  which  prohibited 
any  person  from  retailing  beer  at  any  higher  price  than 
l^d.  the  quart,  without  obtaining  a  license  as  a  common 
alehouse  keeper,  left  persons  at  liberty  to  retail  beer  at 
l^d.y  and  that  the  3  &  4  Vict.  c.  61  applied  only  to  per- 
sons to  whom  the  earlier  Act  related.  Until  the  passing 
of  the  1  Wm.  4,  c.  64,  no  person,  except  keepers  of  inns, 
alehouses  and  victualling  houses,  was  licensed  to  sell  beer. 

(a)  In  Michaelmas  Term,  Nov.  well,  B.,  CharmeU,  B.,  and  Wilde, 
21.  Before  Pollock,  C.  B.,  Bram-      B. 
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Read 


That  Act,  which  is  a  new  enactment  not  referring  to  the 
previous  Acts  relating  to  the  sale  of  beer,  empowered  all 
householders  (except  those  specially  excepted)  to  take  out  v. 

licenses  for  the  sale  of  beer,  and,  by  the  7th  section,  it 
is  enacted  that,  if  any  person,  not  duly  licensed  to  sell 
beer  as  the  keeper  of  a  common  alehouse  or  victualling 
house,  shall  sell  any  beer  by  retail  without  having  an  excise 
retail  license,  he  shall  forfeit  20/.     That  applies  to  all  beer. 
No  distinction,  such  as  is  to  be  found  in  the  preceding  Acts, 
is  drawn  between  table  beer  and  other  beer,  but  in  sec- 
tion 32  it  is  enacted  that  the  word  "  beer"  shall  be  deemed 
to  include  beer,  ale  and  porter.     The  29th  section,  which 
contains  the  exemption,  does  not  contain  any  provision  per- 
mitting unlicensed  persons  to  continue  to  sell  beer  at  \\A. 
a  quart.     The  4  &  5  Wm.  4,  c.  85,  which  empowered  the 
Commissioners  to  grant  licenses  for  the  sale  of  beer  not  to 
be  consumed  on  the  premises,  imposed  further  restrictions 
on  the  sale  of  beer  by  retail,  by  requiring  persons  applying 
for  licenses  to  sell  beer  to  be  drunk  on  the  premises  to 
deposit,  with  the  Commissioners  of  excise,  certiBcates  of 
good  character.     The  policy  of  that  Act  was  to  restrict  the 
sale  of  beer  to  be  consumed  on  the  premises  unless  under 
an  alehouse  license.     The  17th  section,  which  imposes  the 
penalty,  and  the  19th  section  which  defines  what  "  is  a  sel- 
ling of  beer  by  retail,"  apply  to  the  selling  of  beer  of  any 
kind  without  reference  to  price.     The  3  &  4  Vict.  c.  61, 
by  section  1,  provides  that  no  one  is  to  have  a  license 
unless  he  is  the  resident  holder  of  the  house  in  which  he 
applies  to  be  licensed.     Section  1 1   empowers  the  officers 
of  excise  to  enter  any  house  licensed  for  the  retail  of  beer, 
and  to  make  search  for  wine  and  spirits  and  sweets.     Then 
comes  the  13th  section,  which  enacts  that  if  any  person, 
not  being  duly  licensed  to  sell  beer,  shall  retail  any  beer, 
either  to  be  consumed  in  or  upon  the  premises  or  off  the  pre- 
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mises  where  sold,  without  being  doly  licensed,  he  shall  for* 
feit  5L  It  b  submitted  chat  the  exemption  in  the  42  Geo.  3, 
c  38,  s.  18,  is  impliedly  repealed  by  the  sobseqoent  Acts. 
The  1  Wm.  4,  c  64,  and  the  subsequent  Acts,  now  regu- 
late the  sale  of  beer  by  retail  by  all  persons  except  bj  inn- 
keepers under  excise  licenses.     The  9  Geo.  4,  c  61,  con- 
solidated into  one  Act  the  several  preiious  Acts  relating  to 
the  sale  of  beer  by  persons  keeping  inns,  alehouses  and 
victualling  booses ;  and  section  17  provides  that  no  excise 
license  for  the  sale  of  excisable  liquor  by  retail  shall  be 
granted,  except  to  a  person  who  shall  have  obtained  from 
the  justices  a  licence  under  that  Act.     It  is  impossible  to 
say  that  the  exemption  in  the  42  Geo.  3,  c.  38,  a»  18,  is 
compatible  with  the  language  of  the  later  Acts ;  and,  that 
being  so,  the  earlier  enactment  must  be  deemed  to  be  re- 
pealed :   Hie  Attorney  General  ▼.  Xnnman  {a\  O9  Flaherty 
t.  McDowell  (b).     The  12th  section  of  the  3  &  4  Vict, 
c.  61  must  be  deemed  to  be  surplusage.     But  it  is  possible 
to  suggest  a  reason  for  its  enactment.     Prior  to  the  passing 
of  the  3  &  4  Vict.  c.  61,  there  were  a  number  of  houses 
at  which  beer  was  sold  at  l^d.  a  quart,  and  an  order  of  the 
board  of  excise  had  given  the  owners  a  virtual  exemption 
from  penalties,  because,  prior  to  the  3  &  4  Vict,  c  61,  the 
officers  of  excise  were  the  only  persons  who  could  initiate 
prosecutions  for  such  offences. 

Scotland,  for  the  appellant— From  the  5  &  6  Ed.  6  till 
the  passing  of  the  42  Geo.  3,  c  38,  no  person  not  being 
the  keeper  of  an  inn,  alehouse  or  victualling  house,  was 
entitled  to  sell  beer  by  retail,  except  during  the  time  of 
fairs,  in  booths  at  such  fairs.  Alehouse  keepers  were  re- 
quired, by  the  5  &  6  Ed.  6,  c.  25,  to  enter  into  recognizances 
against  the  using  of  unlawful  games,  and  for  the  mainte- 
(a)  1  Price,  438.  W  6  H.  L.  142. 
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nance  of  good  order  in  their  houses.  The  42  Geo.  3,  c.  38, 
introduced  an  exception.  The  Act  was  passed  mainly  for 
the  purpose  of  regulating  the  duties  of  brewers.  Sections 
9,  10  and  11  make  provisions  with  respect  to  the  casks  in 
which  table  beer  is  to  be  kept,  and  for  marking  such  casks. 
Section  17  provides  that  persons  selling  table  beer  in  a 
larger  quantity  than  one  gallon  at  a  time  shall  make  an 
entry  at  the  office  of  excise  of  the  place  for  keeping,  storing 
or  selling  such  beer.  The  18th  section  enacts  that  no  per- 
son, not  being  a  common  brewer,  shall  be  allowed  to  retail 
beer  at  any  greater  or  higher  price  than  l±d.  the  quart, 
without  first  entering  into  a  recognizance  and  obtaining  a 
license  as  a  common  alehouse  keeper.  That  gave  a  per- 
mission to  persons  to  sell  beer  at  l±d.  the  quart  or  a  less 
price.  [  Wilde,  B. — There  was  in  existence  a  system  that 
everybody  who  sold  beer  should  have  an  alehouse  license, 
which  is  quite  distinct  from  the  excise  license  under  the 
48  Geo.  3,  c.  143  (a).  The  18th  section  of  the  42  Geo.  3, 
c  38,  seems  to  have  imposed  an  additional  penalty  on  any 
person  selling  strong  beer  without  an  alehouse  license.] 
The  statute  is  for  the  protection  of  the  revenue ;  and 
the  18th  section  is  that  which  would  point  out  to  the 
Commissioners  the  persons  to  whom  licenses  were  to  be 
granted.  The  9  Geo.  4,  c.  61,  is  simply  a  police  Act. 
Down  to  the  passing  of  the  1  Wm.  4,  c.  64,  every  person 
selling  beer  required  an  alehouse  license.  If,  at  the  time 
of  the  passing  of  the  I  Wm.  4,  c.  64,  persons  might  sell 
this  small  beer,  the  two  Acts  may  well  stand  together. 
It  would  appear  from  the  preamble  that  the  object  of  the 
1  Wm.  4,  c.  64,  was  to  extend  to  other  persons  the  privi- 
leges previously  possessed  by  keepers  of  inns,  alehouses 
and  victualling  houses.  It  does  not  appear  that  it  was 
intended  to  take  away  any  existing  right  to  sell  beer,  but 
(a)  Compare  44  Geo.  3,  c.  98,  Sched.  A. 
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simply  to  throw  open  the  beer  trade.  It  was  expected  that 
the  1  Wm.  4,  c.  64,  would  have  received  the  Royal  assent 
before  the  I  Wm.  4,  c.  51 ;  and  the  last  mentioned  Act, 
by  section  22,  enacts  that  nothing  in  the  1  Wm.  4,  c.  64, 
shall  affect  the  licenses  required  by  law  to  be  taken  out  by 
brewers  of  and  dealers  in  beer  and  persons  keeping  common 
inns,  alehouses,  &c.  [  Wilde,  8. — The  meaning  is  obvious, 
viz.,  that  the  statute  under  which  beerhouses  were  created 
was  not  to  interfere  with  the  licenses  to  be  taken  out  by 
common  brewers  or  persons  keeping  inns.]  The  12th  sec- 
tion of  the  3  &  4  Vict.  c.  61  seems  to  shew  that  the  legis- 
lature recognized  the  existence  of  the  privilege  of  selling 
beer  at  \\d.  the  quart,  without  a  license.  The  11th  sec- 
tion gives  a  power  to  enter  licensed  houses,  and,  if  no  beer 
could  be  sold  except  by  persons  holding  licenses,  the  12th 
section  would  be  wholly  unnecessary.  The  words  "  beer, 
ale  and  porter,"  in  the  interpretation  clause,  s.  32,  of  the 
1  Wm.  4,  c.  64,  do  not  necessarily  include  "  table  beer." 

Thring,  in  reply.— The  5  &  6  Ed.  6,  c.  25,  and  the 
26  Geo.  2,  c.  31,  regulated  the  sale  of  beer  by  retail  at  the 
time  of  passing  of  the  42  Geo.  3,  c.  38.  The  effect  of  the 
18th  section  is  merely  to  impose  an  additional  penalty  on 
the  sale  of  strong  beer  without  an  alehouse  license,  and 
does  not  create  any  exemption.  The  beer  retailed  at  1J£ 
the  quart  is  described  as  "  beer"  in  the  18  th  section  of  the 
42  Geo.  3,  c.  38,  and  not  as  "  table  beer,"  though  that 
expression  is  found  in  the  preceding  section. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  which  was  an  appeal  from 
the  decision  of  a  magistrate  who  had  convicted  the  defendant 
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for  selling  beer  without  a  license  to  sell,  although  the  beer 
was  at  the  price  of  \{d.  a  quart,  we  are  of  opinion  that  the  ^^7 
conviction  should  be  affirmed.  The  case  is  clearly  within  g  "• 
the  13th  section  of  the  3  &  4  Vict  a  61,  that  is  to  say, 
the  defendant  has  sold  beer  without  a  license  for  so  doing. 
It  is  therefore  for  him  to  shew  some  exception  from,  or 
qualification  of,  the  enactments  in  that  section  which  will 
exempt  him  from  its  operation. 

Now  he  relies  on  the  preceding  section  which  speaks 
of  houses  kept  for  the  sale  of  beer  at  a  penny  half-penny  or 
less  the  quart,  and  of  the  seizure  of  beer  they  are  not  en- 
titled  to  sell.  This,  it  is  said,  assumes  there  is  some  beer 
they  are  not  entitled  to  sell,  and  as  the  previous  section  (11) 
applies  to  licensed  beerhouses,  section  12  must  be  taken 
to  apply  to  unlicensed  beerhouses,  and  so  it  appears  such 
persons  may  sell  some  beer,  which  can  only  mean  beer  of 
the  price  at  which  the  defendant  sold.  The  section  will 
not  bear  a  critical  examination,  but  probably  is  intended 
to  apply  to  houses,  not  licensed  at  all,  but  kept  for  the  sale 
of  beer  at  the  rate  of  \{d.  or  less  a  quart,  and  no  other,  and 
to  authorize  the  seizure  of  some  quality  of  beer. 

But,  assuming  that  to  be  the  case,  we  think  it  is  not 
enough  to  control  the  express  words  of  the  next  clause,  which, 
in  terms,  comprehends  all  beer.  There  is  no  enactment  like 
that  in  section  12  in  the  original  statute  of  1  W.  4.  c  64, 
and  it  is  clear  therefore  that,  before  the  3  &  4  Vict.  c.  61, 
persons  selling  beer  at  \\d.  or  less  a  quart,  and  not  licensed, 
would  have  been  subject  to  a  penalty  under  the  1  Wm.  4, 
c.  64,  and  the  succeeding  Sale  of  Beer  Acts.  The  assump- 
tion therefore,  in  sect  12  of  the  3  &  4  Vict.  c.  61,  that  there 
is  beer  which  a  person  may  be  entitled  to  sell,  though  not 
licensed  (if  there  is  such  an  assumption),  is  erroneous,  and 
the  section  certainly  cannot  be  treated  as  an  enactment  that 
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such  beer  may  be  sold.    Section  12  was  probably  introduced 
in  relation  to  tbe  then  state  of  things,  viz.,  that  there  were 
places  not  licensed  at  which  beer  was  sold  at  the  rate  of  1JA 
or  less  a  quart,  and  it  was  as  necessary  to  give  a  right  to 
excise  officers  to  enter  and  search  there,  as  in  licensed  houses. 
It  was  argued  that  the  42  Geo.  3,  c  38,  s.  1 8,  which  pro- 
hibits every  person,  not    being  a  common    brewer  nor 
licensed  alehouse  keeper,  from  selling  beer  "at  any  higher 
rate  than  1  Jd  a  quart,"  in  effect  legalized  the  sale  of  tbe 
cheap  beer  without  any  license.     It  is  to  be  observed  that 
all  that  that  section  does  is,  not  to  permit  such  sale  without 
a  license,  but  to  except  it  from  the  additional  penalty  there 
mentioned.     Even  if  legalized  by  the  42  Geo.  3,  c.  38,  it 
really  may  have  been  intended  by  tbe  1  Wm.  4,  c.  64,  and 
subsequent  Acts,  including  the  3  &  4  Vict.  c.  61,  the  Act  in 
question,  to  apply  their  enactments  to  all  beer,  strong  and 
weak,  there  being  in  their  passing  less  need  to  facilitate  the  sale 
of  cheap  beer;  and  possibly  it  being  thought  right  that  the 
new  class  of  beer  sellers,  paying  a  license,  should  be  pro- 
tected from  the  competition  of  the  table  beer  sellers:  but 
we  need  not  speculate  on  the  objects  of  the  legislature.   The 
enactment  prohibiting  the  sale  of  beer  without  a  license  is 
plain,  and  no  exception  ought  to  be  implied  to  it  without 
strong  reason,  and  we  see  none.   We  are  therefore  of  opinion 
that  the  conviction  was  right. 

Conviction  affirmed. 
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Jauralde  v.  Parker.  Jon.  1G. 

JLlECLARATION  on  a  writ  issued  against  a  garnishee  a  judgment 

•,  creditor,  mIio 

under  the  64th  section  of  the  Common  Law  Procedure  has  taken  his 
Act,  1854. — The  declaration  set  out  the  writ  as  follows: —  cutionundera 
Victoria,  &c,  to  Benjamin  Parker,  greeting.    We  command  ^^ y^*01 
you,  that  within  eight  days  after  the  service  of  this  writ  on  ^b*i^h- 
you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  ment  clauses 
Court  of  Exchequer  of  Pleas,  to  shew  cause  why  Nicassio  monLawPro- 
Jauralde  should  not  have  execution  against  you  for  the  sum  1854. 
of  200/.,  being  the  amount  of  a  debt  due  from  you  to  Lodo- 
vick  Oltman,  towards  satisfying  the  sum  of  1008/.  17s.  6<?., 
which,  on  the  30th  day  of  December,  1859,  the  said  N. 
Jauralde,  by  a  judgment  of  our  Court  of  Exchequer  of 
Pleas,  recovered  against  the  said  Lodovick  Oltman,  and  for 
costs  of  suit  in  this  behalf;  and  take  notice  that  in  default 
of  your  so  doing  the  said  N.  Jauralde  may  proceed  to  exe- 
cution.    Witness,  &c. — The  declaration  then  set  out  the 
indorsements  on  the  writ,  and  after  stating  that  Benjamin 
Parker  had  appeared  to  the  said  suit,  and  that  the  debt  due 
from  him  to  Lodovick  Oltman  was  for  goods  sold  and  de- 
livered, &c,  concluded : — And  the  said  Nicassio  Jauralde 
prays  that  execution  may  be  adjudged  to  him  accordingly 
for  the  said  200/.,  and  for  costs  of  suit  in  this  behalf. 

Plea. — That  before  the  issuing  of  the  said  writ  the  plain- 
tiff sued  out  of  the  said  Court  upon  the  said  judgment  a 
writ  of  execution,  called  a  capias  ad  satisfaciendum,  to  take 
the  body  of  the  defendant  in  the  said  action  to  satisfy  the 
plaintiff  the  sum  recovered  by  the  said  judgment  and 
interest;  and  that  the  plaintiff  has,  before  the  issuing  of  the 
said  writ  of  attachment,  caused  the  defendant  to  be  taken  in 
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execution  to  satisfy  him  the  sum  recovered  bj  the  said  judg- 
ment and  interest ;  and  that  the  defendant  has  since  been, 
and  still  is,  in  execution  at  the  suit  of  the  plaintiff  to 
satisfy  him  the  sum  recovered  by  the  said  judgment  and 
interest 

Demurrer,  and  joinder  therein. 

Day,  in  support  of  the  demurrer. — The  detention  of  a 
debtor  under  a  writ  of  ca.  sa.  does  not  prevent  the  creditor 
from  resorting  to  any  other  remedy  for  the  recovery  of  bis 
debt  It  is  true  that,  in  Beard  v.  ATCarthy  (a\  LUtkdak,  J., 
said : — "  That  taking  the  defendant  in  execution  is  the  same 
as  if  the  defendant  had  paid  the  debt  and  costs ;  and,  con- 
sequently, that  the  defendant  is  not  bound  to  allow  his 
costs  to  be  set  off  against  the  debt  and  costs  recovered  by 
the  judgment"    That  position  however  was  expressly  over- 
ruled  by  the   Court  of  Common   Pleas  in  Thompson,  v. 
Parish  (6),  which  decided  that  interlocutory  costs  recovered 
by  a  defendant  in  the  same  suit  might  be  set  off  against  the 
judgment  debt  for  which  he  was  in  execution.   The  ground 
of  that  decision  was  that  the  taking  a  debtor  in  execution 
does  not  extinguish  the  debt.     Taylor  v.  Waters  (c)  is  an 
authority  to  the  same  effect.     [Pollock,  C.  B. — Suppose  a 
creditor,  who  had  a  lien  on  the  goods  of  his  debtor,  took 
him  in  execution,  would  that  destroy  the  lien  ?]     It  is  sub- 
mitted that  it  would  not.     By  the  126th  section  of  the 
Common  Law  Procedure  Act,  1852,  a  written  order  under 
the  hand  of  the  attorney  by  whom  a  ca.  sa.  shall  have  been 
issued  shall  justify  the  sheriff  or  gaoler  in  discharging  the 
party  in  custody  under  the  writ,  "but  such  discharge  shall 
not  be  a  satisfaction  of  the  debt  unless  made  by  the  authority 
of  the  creditor.9*    If  the  mere  taking  a  debtor  in  execution 

(a)  9  Dowl.  P.  C.  136.  (b)  5  C.  B.,  N.  S.  68*. 

(c)  5  M.  &  Sel.  103. 
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were  a  satisfaction  of  the  debt,  that  provision  would  not  have 
been  made.  [Pollock,  C.  B. — If  a  creditor  takes  the  body 
of  his  debtor  under  a  ca.  sa.,  he  cannot  afterwards  seize  the 
debtor's  goods  under  a  fi.  fa.]  It  is  conceded  that  at  com- 
mon law,  the  taking  a  judgment  debtor  in  execution  pre- 
vented the  creditor  from  proceeding  against  his  property 
or  enforcing  any  other  remedy :  Cohen  v.  Cunningham  (a), 
Burnabys  Case{b).  But  the  61st  section  of  the  Common 
Law  Procedure  Act,  1854,  enables  a  Judge,  upon  the  appli- 
cation of  a  judgment  creditor,  upon  affidavit  that  the  judg- 
ment is  still  unsatisfied,  to  order  that  all  debts  owing  or 
accruing  from  any  other  person  to  the  judgment  debtor  shall 
be  attached  to  answer  the  judgment  debt.  The  word  "  un- 
satisfied1' must  receive  its  ordinary  legal  acceptation,  and 
therefore,  unless  this  debt  is  satisfied,  the  plaintiff  is  entitled 
to  proceed  under  that  enactment.  [Martin,  B. — In  Morgan 
v.  Cuhitt  (c),  Parke,  B.,  said,  "Execution  by  a  ca.  sa.  is  so  far 
a  satisfaction  of  the  debt,  that  the  creditor  cannot  avail 
himself  of  any  other  remedy,  and  if  he  allow  the  creditor  to 
escape,  the  debt  is  satisfied."]  That  shews  that  the  deten- 
tion is  not  a  satisfaction.  [Wilde,  B. — The  construction 
contended  for  would  be  at  variance  with  the  common  law, 
whilst  the  Act  might  be  construed  so  as  to  be  consistent  with 
it.]  The  object  of  the  statute  was  to  give  creditors  an 
additional  remedy  for  the  recovery  of  a  judgment  debt 

Gibbons,  for  the  defendant,  was  not  called  upon  to  argue. 

Pollock,  C.  B. — The  case  appears  to  me  very  plain.  It 
is  conceded  that  if  a  judgment  creditor  takes  his  debtor  in 
execution,  under  a  ca.  sa.,  he  cannot  afterwards  have  execu- 
tion against  the  debtor's  property,  and  I  am  of  opinion  that 

(a)  8  T.  R.  123.  (b)  1  Str.  653. 

(c)  3  Exch.  612. 
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the  61st  section  of  the  Common  Law  Procedure  Act,  1854, 
merely  intended  to  place  debts  in  the  same  position  as  other 
property  which  might  be  taken  in  execution.  It  would  be 
monstrous  to  hold,  without  a  single  expression  in  the  Act 
to  that  effect,  that  a  creditor  may  resort  to  a  debt  to  satisfy 
his  judgment  when  he  cannot  resort  to  a  chattel.  I  there- 
fore think  that  the  plea  is  good,  and  that  the  defendant  is 
entitled  to  judgment 


Martin,  B. — I  also  think  that  the  plea  is  good.  Similar 
cases  have  come  before  the  Judges  at  Chambers,  and  they 
have  invariably  expressed  the  same  opinion. 


Wilde,  B.,  concurred. 


Judgment  for  the  defendant 


Jan- 12-  Hazard  v.  Mare. 

To  an  action     J  JEBT  for  goods  sold  and  delivered. 

of  debt  the  ° 

defendant  Plea. — That  after  the  accruing  of  the  causes  of  action, 

pleaded,  that  . 

after  the  and  after  the  coming  into  force  of  the  Bankrupt  Law  Con- 

thedebthe  solidation  Act,  1849,  &c,  the  defendant  was  a  trader,  &c*, 

rapt,  and  "at,  an('  then,  and  for  six  months  next  preceding  the  time  of 

ruptcy1  he*0*"  ^"ng  tne  petition,  carried  on  business  as  such  trader  within 

and  F.  R.,  in  tne  jurisdiction  of  her  Majesty's  Court  of  Bankruptcy,  in 

pursuance  of  J  *      j  r     j 

the  230th 

section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  made  an  offer  of  composition,  which 
was  accepted  by  nine-tenths  in  number  and  value  of  the  creditors,  the  offer  being  to 
pay  4*.  in  the  pound  in  full  satisfaction  of  his  debts,  such  composition  to  be  paid  to  all  the 
creditors  in  cash  within  fourteen  days  after  the  second  sitting,  to  be  appointed  under  the 
280th  section :  that  the  Court  ordered  the  adjudication  to  be  annulled :  that  P.  R.  joined 
in  making  the  offer  of  composition,  in  consideration  of  all  the  effects  of  the  defendant  being 
assigned  to  him  by  the  defendant :  that  the  defendant  and  P.  R.  paid  the  composition  to  the 
other  creditors,  and  that  the  defendant  had  always  been  ready  and  willing  to  pay,  and  brought 
into  Court  the  amount  of  the  composition  on  the  plaintiff's  debt  ready  to  be  paid  to  him. — 
J/eld,  that  the  plea  was  bad  for  not  shewing  a  payment  or  tender  within  the  fourteen  days. 
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the  district  of  and  acting  in  London,  and  being  unable  to        1861. 
meet  his  engagements  with  his  creditors,  and  being  desirous       ^""     ' 

.  Hazard 

of  laying  the  state  of  his  affairs  before  them,  under  the  »• 

Mabe. 
superintendence  and  control  of  the  Court,  and  of  submitting 

himself  to  the  jurisdiction  thereof,  and  then  having  assets 
ready  to  be  produced  to  the  Court,  to  the  value  of  200/.  and 
upwards,  duly,  and  according  to  the  provisions  of  the  same 
Act,  presented  his  petition  to  her  Majesty's  Court  of  Bank- 
ruptcy for  the  district  aforesaid,  setting  forth  the  true  cause 
of  such  inability  as  aforesaid,  praying  that  his  person  and 
property  might  be  protected  from  all  process ;  and  in  order 
that  such  proposal  as  he  might  be  able  to  make,  or  such 
modification  thereof  as  by  three-fifths  in  number  and  value 
of  his  creditors  might  be  determined,  might  be  carried  into 
effect  under  the  superintendence  of  the  said  Court,  accord- 
ing to  the  provisions  of  the  said  last  mentioned  Act,  such 
petition  being  in  the  form  mentioned  in  Schedule  A.,  &c. 
(The  plea  then  stated,  that  the  petition  was  verified  by 
affidavit :  that  the  petition,  with  the  affidavit  annexed,  was 
duly  filed :  that  all  things  happened  to  give  jurisdiction  to 
the  Court  to  act  in  the  matter  of  the  petition :  that  a  proposal 
by  the  defendant  for  the  future  payment  of  his  debts  was 
duly  made :  that  such  proposal  was  not  assented  to  at  the 
first  private  sitting  or  any  adjournment  thereof:  that  all  things 
happened  necessary  to  authorize  and  empower  the  Court  to 
adjudge  the  defendant  a  bankrupt:  that  the  Court,  after 
such  private  sitting,  adjudged  the  defendant  a  bankrupt  and 
adjourned  the  proceedings  into  the  public  Court,  &c. :  that 
assignees  were  appointed  and  notices  of  adjudication  given 
and  published :  that  meetings  were  appointed  for  the  purposes 
of  the  defendant  surrendering :  that  the  defendant  surren* 
dered  himself  and  submitted  himself  to  be  examined  touching 
the  disclosure  and  discovery  of  his  debts.  The  plea  then  pro- 
ceeded as  follows).— In  the  last  of  the  said  meetings,  on  the 
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day  and  at  the  place  appointed  in  that  behalf,  the  defendant 
finished  his  examination  on  oath  before  the  said  Court,  and 
upon  such  examination  made  a  full  disclosure  and  discovery 
of  his  estate  and  effects ;  that  all  meetings,  notices,  and  things 
were  held,  given,  done,  and  executed,  necessary  to  entide 
the  defendant  to  call  and  hold  the  meetings  hereinafter  men- 
tioned ;  that  after  he  had  so  passed  his  last  examination, 
within  the  true  intent  and  meaning  of  the  statute,  the  de- 
fendant called  a  meeting  of  his  creditors,  according  to  the 
provisions  of  the  statute,  whereof,  and  of  the  purport 
whereof,  twenty-one  days'  notice  was  duly  given  in  the 
London  Gazette,  according  to  the  true  intent,  &c. ;  that  such 
meeting  was  accordingly  held  at  the  time  and  place  and  in 
all  respects  according  to  the  said  last  mentioned  notice,  and 
at  the  last  mentioned  meeting  the  defendant  and  one  P.  R. 
then  made  an  offer  [in  writing  and  signed  by  the  defendant 
and  the  said  P.  R.  (a)]  of  composition  to  all  the  defendant's 
creditors  within  the  true  intent  and  meaning  of  the  statute, 
and  then  offered  and  agreed  to  pay  to  all  such  of  the  credi- 
tors of  the  defendant  as  had  received  a  dividend  of  1*.  6<L 
in  the  pound,  already  declared  under  the  said  bankruptcy, 
a  composition  at  the  rate  of  2s.  6d.  in  the  pound  on  the 
debts  respectively  due  to  them  from  the  defendant,  in  full 
satisfaction  and  discharge  of  such  debts,  and  to  pay  and 
satisfy  all  such  of  the  creditors  of  the  defendant  as  had 
not  yet(b)  received  the  amount  of  Is.  6d.  in  the  pound 
then  already  declared,  a  composition  at  the  rate  of  45.  in  the 
pound  on  the  debts  respectively  due  to  them  from  the  de- 
fendant in  full  satisfaction  and  discharge  of  such  debts, 
such  composition  to  be  paid  to  all  the  said  creditors  in 
cash  within  fourteen  days  after  the  second  sitting  to  be 
appointed   under   the   230th  section  of  the  said  Act,  if 

(a)  These  words  were  inserted         (b)  Struck  out  when  the  plea 
when  the  plea  was  amended.  was  amended. 


Mark. 
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nine-tenths  in  number  and  value  of  the  creditors  present  at  1861. 
such  sitting  should  agree  to  accept  such  offer,  and  nine-  y*~m>*  ' 
tenths  in  number  and  value  of  the  creditors,  within  the  __*>. 
true  intent  and  meaning  of  the  statute,  assembled  at  such 
last  mentioned  meeting,  which  was  duly  held  in  all  respects 
according  to  the  said  Act,  agreed  to  accept  the  same,  &c. : 
that  all  things  then  occurred  and  happened  and  existed 
necessary  to  render  the  same  a  valid  agreement  within  the 
true  intent,  &c. ;  that  thereupon  another  meeting,  for  the 
purpose  of  deciding  upon  such  offer,  was  appointed  to  be 
held  according  to  the  provisions  of  the  said  statute,  as  by  the 
said  statute  is  specified  and  required ;  that  notice  thereof  was 
duly  given;  that  the  meeting  was  afterwards  accordingly 
duly  held  at  the  time  and  place  in  all  respects  according  to 
the  said  notice  and  the  said  statute ;  that  at  such  second  and 
last  meeting  nine-tenths  in  number  and  value  of  the  credi- 
tors of  the  defendant,  &c,  then  being  present  at,  &c,  did 
also  agree  to  accept  such  offer  within  the  true  intent,  &c. : 
that  thereupon  the  said  acceptance  of  the  said  offer  having 
been  duly  testified  by  the  last  mentioned  creditors  in 
writing,  &c,  and  all  sums  directed  by  the  Court  to  be  paid 
having  been  paid  and  discharged,  the  Court,  upon  the 
application  of  the  defendant,  then  duly  made,  by  its  order 
dated  the  24th  of  November,  1857,  and  sealed  with  the 
seal  of  the  Court,  after  reciting  that  such  application,  as 
last  aforesaid,  had  that  day  been  made  to  the  Court  by  the 
bankrupt,  it  was,  upon  reading  the  order  of  bankruptcy 
whereby  adjudication  was  made,  and  also  the  certificate 
made  in  pursuance  of  the  rules  and  order  of  the  Court 
relating  to  composition  after  bankruptcy,  and  also  the  order 
ordering  composition  to  be  paid,  ordered  that  the  petition 
of  the  bankrupt  should  be  dismissed,  and  that  the  adjudica- 
tion of  bankruptcy  against  the  defendant  should  be  and 
it  was  thereby  annulled. — Averments  :  that  all  things  occur- 
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to  recder  die  sud  order  valid  and 


red  and  existed 


bivtimgamdMfatmrjwrmm  *tpl*nd&(my,  [andthi 
•o  made  and  became  so  rafid  and  eflectnal  long  befcre 
theeommenoeiDentof  thksmt:  that  P.  B.  joined  in  making 
the  amid  offer  of  composition  in  eonaderation  of  the  defend- 
ant baring  agreed  to  conrej  to  the  aud  P.  EL  all  the  aoaets 
of  the  defendant's  estate  then  in  the  hands  of  or  belonging 
to  the  aaeignces  under  the  bankruptcy,  or  which  might 
become  Tested  in  the  defendant  upon  a  snpersedeaa  of  the 
bankruptcy  being  issned,  of  which  the  said  creditors  at  such 
meetings  had  notice,  and  which  conTejance  was  accordingly 
duW  made  and  executed  dt  the  defendant  to  the  said  P.  R. 
after  the  said  proposal  had  been  accepted  bj  the  said  credi- 
tors: that  the  plaintiff  before  the  making  and  presenting  of 
the  petition  in  this  plea  first  mentioned,  and  making  of  the 


(a)  Struck  oat,  sad  the  words 
below  in  brackets  substituted, 
when  the  plea  was  amended 

To  the  plea  as  it  original]  j  stood 
there  was  a  replication,  which, 
after  setting  oat  the  oner  of  com- 
position, &c-,  alleged  that  P.  R. 
and  the  defendant  did  not,  nor 
did  an  j  or  either  of  them,  within 
fourteen  days  after  the  said  se- 
cond sitting  in  the  said  offer  men- 
tioned, which  period  had  elapsed 
long  before  the  commencement  of 
this  suit,  or  at  anj  time  whatso- 
ever, paj  or  tender  to  the  plain- 
tiff, or  to  anj  one  on  his  behalf, 
the  amount  of  the  composition 
doe  and  payable  to  the  plaintiff 
as  a  creditor,  according  to  the 
force,  form  and  effect  of  the  pro- 
visions contained  in  the  Bank- 
rupt   Law    Consolidation    Act, 

Demurrer  and  joinder. 


This  dem 
Easter  Term  (April  25)  I860,  by 
Hopes,  Serju,  for  the  defendant, 
and  Mmcmmmmra  for  the 
when,  in  addition  to  the 
on  the  second  argument,  Tmgbr 
t.  Pears*,  2  H.  &  X.  36,  and 
TmdaB  r.  HMard,*Q.  R,  N.  S. 
199,  were  cited.  The  Court  asked 
if  the  defendant  would  bring  the 
amount  of  the  composition  into 
Court;  and  it  was  ultimately 
arranged  between  the  counsel 
that  all  proceedings  should  be 
stayed  on  payment  of  the  amount 
of  the  composition,  with  interest 
and  costs,  within  a  week.  The 
money  not  baring  been  paid  at 
the  time  stipulated,  the  Court 
ordered  that  the  defendant  should 
be  at  liberty  to  amend  the  plea 
on  pajing  into  Court  tl|e  amount 
of  the  composition,  &c. 
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said  offer  and  of  the  said  agreement,  was  a  creditor  of  the 
defendant,  within  the  true  intent  of  the  statute,  for  270/. ; 
that  by  means  of  the  premises  and  by  force  of  the  statute, 
the  said  offer  so  proposed,  and  the  said  agreement  so  made 
as  aforesaid,  and  the  last4  mentioned  order  of  the  Court, 
became  and  were  and  are  binding  and  obligatory  on  the 
said  creditors  of  the  defendant  and  upon  the  plaintiff,  as 
such  creditor,  for  the  sum  of  27 0L :  that  the  defendant  and 
P.  R.  duly  paid  the  said  composition  to  the  other  creditors 
of  the  defendant,  and  have  always  been  ready  and  willing  to 
pay  to  the  plaintiff  the  said  composition  on  the  said  sum  of 
270/.  And  the  defendant  now  brings  into  Court  the  sum  of 
611  2s.  ready  to  be  paid  to  the  plaintiff,  and  says  that  the 
said  sum  of  61/.  2s.  is  sufficient  to  satisfy  the  plaintiff  the 
said  composition  and  all  causes  of  action  in  respect  thereof.] 
Demurrer  and  joinder. 

Macnamara  (with  whom  was  Lush)  argued  in  support  of 
the  demurrer  (a). — The  plea  is  bad,  because  it  does  not  state 
that  the  amount  of  the  composition  was  paid  or  tendered  to 
the  plaintiff  before  action  brought.  It  is  not  enough  to 
allege  that  the  defendant  and  P.  R.  were  always  ready  and 
willing  to  pay  the  composition.  The  plea  states  an  accord 
without  satisfaction.  In  order  to  make  the  plea  good,  it 
should  have  averred  that  the  money  was  paid  or  tendered 
to  the  plaintiff  at  the  time  provided  for  in  the  offer  of  com- 
position, viz.  within  fourteen  days  after  the  second  sitting : 
Evans  v.  Pouris  (b),  Oughton  v.  Trotter  (c).  In  the  notes  to 
Cumber  v.  Mane,  I  Smith  Lead.  Cas.  252  (d),  referring  to 
cases  in  which  a  debtor  has  induced  a  number  of  his  credi- 
tors to  accept  a  composition  amounting  to  less  than  their 

(a)  In  Michaelmas  Term,  Nov.  (ft)  lExch.601. 

12.    Before  Pollock,  C.  B.,  Bram-  (c)  2  N.  &  M.  71. 

well,  B.,  Channell,  B.  and  Wilde,  B.  (d)  4th  edition. 
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entire  demand,  it  is  said: — "  Nor  will  the  debtor  be  entitled 
to  the  benefit  of  it,  if  be  neglect  to  perform  accurately  what 
is  to  be  done  on  his  part.  Thus  he  most  tender  the  com- 
position money  on  the  appointed  day,  for,  as  Lord  Etten- 
borough  said  in  Cranky  v.  Hillary  (a),  the  party  to  be  dis- 
charged is  bound  to  do  the  act  which  is  to  discharge  him.* 
It  is  not  alleged  that  there  was  any  agreement  to  accept  the 
substituted  liability  of  P.  R.  in  satisfaction  of  the  defend- 
ant's debt ;  and  the  230th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  does  not  provide  for  satisfaction 
by  anything  short  of  payment  of  the  composition  in  cash* 
Here  the  discharge  was  conditional  on  payment  or  tender 
of  the  composition  tritium  fourteen  days  after  the  second 
sitting.  The  plaintiff  was  not  bound  to  accept  it  except 
within  that  time,  nor  could  the  subsequent  payment  operate 
as  satisfaction  of  his  debt :  Walker  v.  Seaborne  {b\  Shipton  ▼. 
Casson  (c\  Drake  v.  Mitchell  (d). 

Hayes,  Seijt.  (with  whom  was  Griffits),  for  the  defend- 
ant.— An  agreement  for  a  composition  after  bankruptcy 
operates  as  the  substitution  of  a  new  contract  for  the  ori- 
ginal obligation  of  the  debtor.  It  is  true  that  in  Comyng's 
Digest,  tic  Accord  B.,  it  is  laid  down  that  an  accord  must  be 
executed,  "it  is  not  good  if  he  shews  only  a  tender  and 
refusal."  An  accord  is  considered  an  agreement  which,  as 
between  debtor  and  creditor,  is  not  intended  to  operate 
unless  it  is  actually  performed.  Here,  however,  the  body  of 
creditors  agree,  the  forbearance  of  each  being  a  considera- 
tion for  the  forbearance  of  the  others,  and  a  third  person 
becomes  security  for  the  payment  of  the  composition.  The 
133rd  section  of  the  6  Geo.  4,  c.  16,  did  not  interfere 
with  the  rights  of  persons  not  parties  to  the  agreement : 

(a)  2M.&  Scl.  120.  (b)  5B.&C.  378. 

(c)  1  Taunt.  526.  (<Q  3  East,  251. 
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Tuck  v.  Tooke  (a) ;  and  a  creditor  who  held  aloof  was  not 
bound.  That  was  a  defect  which  the  230th  section  was 
intended  to  remedy.  It  enacts  that  every  creditor  "shall  be 
bound  to  accept  of  such  composition  so  agreed  to."  A 
strict  legal  tender  of  the  composition  is  not  necessary.  The 
debtor  may  not  be  able  to  find  or  make  a  tender  to  the 
creditor.  Here  it  was  part  of  the  bargain  that  all  the  de- 
fendant's effects  should  be  given  up  to  P.  R.,  which  is  stated 
to  have  been  done*  with  the  knowledge  of  the  creditors, 
and  the  bankruptcy  was  annulled.  Therefore,  neither  the 
defendant  nor  the  other  creditors  can  be  remitted  to  the 
position  in  which  they  previously  stood.  [BramweU,  B. — 
The  adjudication  is  to  be  annulled  "upon  payment  of  such 
sum  as  the  Court  shall  direct."]  That  does  not  refer  to 
the  payment  of  the  composition,  but  of  the  expenses  in* 
curred  under  the  petition  and  adjudication.  In  Cork  v. 
Saunders  (b),  A.,  being  insolvent,  by  agreement  stipulated 
to  assign  his  property  immediately,  the  creditors  consenting 
that  the  business  should  be  carried  on  for  their  benefit  until 
the  then  next  Michaelmas ;  and  it  was  provided  that  they 
would  enter  into  an  agreement  to  release  the  defendant 
from  his  debts  on  receiving  such  a  composition  as  the  pro- 
duce of  his  effects  would  admit  of  being  paid  at  that  time. 
The  defendant  executed  an  assignment  of  his  effects.  At 
the  next  Michaelmas  several  of  the  creditors  who  had  signed 
this  instrument  agreed  that  the  business  should  be  carried 
on  by  the  trustees  for  a  further  time :  it  was  held  that  a 
creditor  who  had  signed  the  first  agreement,  but  who  had 
not  in  any  way  concurred  in  the  second,  could  not  maintain 
an  action  against  the  insolvent  for  a  debt  existing  at  the 
time  of  the  first  agreement  The  Court  relied  on  the  fact 
that  the  debtor  could  not  be  replaced  in  the  same  position 

(a)  9B.&C.  437.  (b)  1  B.  &  Aid.  46. 
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1861.  **  before  the  assignment.  [Bramxettj  B. — There  the  cre- 
^T"r^~/  ditor  might  have  compelled  the  trustees  to  divide  the  pro- 
ceeds; but  can  it  be  shewn  that  this  agreement  could  be 
enforced  by  a  creditor  who  did  not  assent  to  it  7]  It  is  a 
binding  statutory  agreement  [fFUde,  B. — What  is  meant 
bj  the  expression  "bound  to  accept  of  such  composition"?] 
It  means, shall  be  accepted  in  lieu  of  the  plaintiffs  original 
right  Cranky  ▼.  BiUiary  (a)  and  Cooper  v.  FkUBps  (b) 
only  shew  that  the  plea  is  no  answer  unless  the  defendant 
pays  the  amount  of  the  composition  into  Court  The 
plaintiff's  original  right  and  a  right  to  the  composition  can- 
not co-exist  In  Norman  v.  Thompson  (c),  a  plea  of  compo- 
sition stated  the  defendant's  readiness  and  willingness  to  pay 
the  composition,  and  concluded  by  paying  the  amount  into 
Court  without  any  aTerment  of  tender  before  action,  and  it 
was  held  that  the  plea  was  good.—  Cockshott  v.  Bennett  (a9), 
Steixman  v.  Magnus  (e)  and  S&ree  v.  Tripp  (f)  were  also 
referred  to. 

Macnamara,  in  reply. — The  expression  M  bound  to  accept 
such  composition,"  in  the  230th  section,  may  mean  bound 
to  accept  it  if  the  conditions  are  performed.  Here  neither 
the  plaintiff  nor  even  the  creditors  who  accepted  the  offer 
were  bound  to  accept  the  compensation  unless  tendered 
within  the  fourteen  days.  If  this  were  otherwise  a  creditor 
might  be  bound  to  accept  it  even  after  the  lapse  of  many 
yean.  The  defendant's  property  was  not  given  up  to  his 
creditors,  but  only  assigned  to  indemnify  P.  R.  his  surety; 
and  the  plaintiff  was  prejudiced  by  being  deprived  of  the 
opportunity  of  having  the  defendant's  property  distributed 
under  his  bankruptcy.      Bradley  v.  Gregory  (g)  and  Litt 

(a)  2  M.  &  Sel.  120.  (0  11  Ernst,  390. 

(b)  1C.M.4  R.  649.  (/)  15  M.  &  W.  23. 

(c)  4  Exch.  755.  (g)  2  Camp.  383. 

(d)  2  T.  R.  763. 
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8S.  342,  343,  shew  that   the  amount  of  the  composition        1861. 
should  have  been  tendered.  iT*r^' 

Hazard 
Cur.  adv.  vult.  «• 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — We  thftik  the  plaintiff  is  entitled  to 
judgment.  The  words  at  the  end  of  the  230th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  "and  every 
creditor  of  such  bankrupt  shall  be  bound  to  accept  of  such 
composition  so  agreed  to"  in  our  opinion,  are  only  important 
to  bind  the  non-assenting  creditors,  but  they  bind  them  as 
much,  neither  more  nor  less  than  the  assenting  creditors. 
The  question  then  is,  what  is  the  position  of  the  assenting 
creditors?  And,  to  determine  that,  the  words  cited  may  be 
left  out  of  consideration. 

Now,  it  is  to  be  observed  that  the  only  consequence  the 
statute  attaches  to  the  agreement  to  accept  a  composition 
(beside  the  binding  of  non-assenting  creditors)  is,  that  the 
Court  shall  annul  the  adjudication  and  supersede  or  dismiss 
the  fiat  or  petition.  The  effect  of  the  agreement,  as  a 
defence  or  answer  to  the  original  claim,  is  not  expressed, 
but  left  as  a  common  law  consequence.  The  statute  may 
be  read  therefore  as  if  it  had  been,  "if  all  the  creditors 
agree  to  accept  a  composition,  the  adjudication  shall  be 
annulled  and  the  petition  dismissed."  But  if  this  had  been 
a  mere  voluntary  agreement  by  all  creditors,  it  is  clear  that 
payment  or  tender,  or  attempt  to  pay  or  tender,  would  have 
been  necessary  to  make  a  defence  to  the  original  claim. 
The  agreement  set  forth  in  the  plea  is  distinct,  that  the 
sum  agreed  to  be  paid,  and  not  the  agreement  to  pay  it,  was 
to  be  taken  in  satisfaction  of  the  original  debt.  Then  Evans 
v.  Powis  (a)  is  in  point  against  the  defendant. 

(a)  1  Exch.  601. 


Mail*. 


444 


exchiuc: 

It  is  aid  this  leaves  the  debtor  at  the  mercy  of  a  recusant 
creditor,  whose  abode  is  not  known  and  who  avoids  a  tender. 
Etch  if  so,  we  think  we  ought  not  to  construe  the  act  of 
parliament  otherwise  than  we  do.  Bat  the  objection  is  imagi- 
nary ;  practically  each  difficulties  wiU  not  occur.  Debtors 
genera3y know  where  their  creditors  lire;  and  we  incline  to 
think  that  a  formal  tender  might  not  be  required  if  a  rea- 
sonable effort  to  paj  were  made ;  or  at  all  events  the  com- 
position  might  be  made  payable  within  a  time  after  notice 
or  demand,  or  some  other  term  might  be  introduced  to  pro- 
tect the  debtor.  Bat  mwrhtrf  maj  be  shewn  to  exist  to 
the  creditors  if  the  defendant  s  argument  be  well  founded. 
Suppose  the  creditor  does  not  know  of  the  bankruptcy. 
Suppose  he  does  not  know  of  the  composition  and  brings 
his  action ;  and  suppose  further  (as  may  be  the  caae)l  that 
the  debtor  is  no  party  to  the  offer  to  compromise  but  only 
his  "friend,"  might  he  not  reasonably  complain  that  he 
brought  a  fruitless  action  owing  to  bis  debtor  ghring  him  no 
notice.  We  say  a  fruitless  action  because,  if  the  new  agree- 
ment is  a  discharge  of  the  original  claim,  the  defendant 
may  set  it  up  without  paying  money  into  Court.  Or  sup- 
pose the  debt  is  contested  by  the  debtor  or  the  "friend** 
who  offered  the  compromise,  what  is  the  creditor  to  sue  far? 
Or  suppose  the  parties  will  not  or  cannot  pay  the  composi- 
tion, is  the  plaintiff  to  have  judgment  for  the  amount  of 
the  composition  only?  Without,  therefore,  saying  that 
there  is  no  objection  to  the  plaintiff's  construction  or  that 
the  defendant's  is  open  to  more,  we  think  that  there  are  at 
least  difficulties  in  each,  and  certainly  not  enough  in  the 
plaintiff's  to  warrant  us  in  adding  a  term  to  the  statute,  as 
we  think  the  defendant's  argument  does. 

Judgment  for  the  plaintiff. 
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Sarah  Riley,  Administratrix  of  John  Riley,  t>.  Joseph       Jan.  15. 

Baxendale  and  Others. 

DECLARATION.— Sarah  Riley,  administratrix  &a  of  A  declaration, 

by  the  admin- 

John  Riley,  sues  Joseph  Baxendale  and  J.  H.  Baxendale,  istratrix  of 

.  J.  R.  alleged 

for  that,  in  the  lifetime  of  the  said  John  Riley  and  before  that  J.  K.  was 

and  at  the  time  of  the  committing  of  the  grievances,  &c,  ^  defend- 

John  Riley  had  become  and  then  was  the  servant  of  the  Je^°thi!uhe 

defendants,  to  wit  a  porter,  on  the  terms  that  the  defend-  g£oddtrie 

ants  should  take  due  and  ordinary  care  not  to  expose  the  due  **&  ordi- 

y  *  nary  care  not 

said  John  Riley  to  extraordinary  danger  and  risk  in  the  to  expose  the 

*,.        .1  ,  ,      ,  *     i  1.1  BaidJ.Rto 

course  of  his  said  employment ;  yet  the  defendants  did  not  extraordinary 

take  due  or  ordinary  care  not  to  expose  the  said  J.  Riley  in  the  course 

to  extraordinary  danger  and  risk  in  the  course  of  his  said  employment; 

employment;  and  so  carelessly,  negligently  and  improperly  j^dantgfflcl 

conducted  themselves  in  that  behalf,  that  the  said  John  n<>t  take  due 

7  and  ordinary 

Riley  was,  whilst  employed  as  such  servant,  exposed  to  care  not  to 

.  .  expose,  &c., 

extraordinary  danger  and  risk  in  the  course  of  his  said  and  so  care- 

i  i  i         lessly  con- 

employment  ;  and  was,  by  and  through  the  mere  careless-  ducted  them- 

selves  that 

ncss,  negligence,  improper  and  wrongful  conduct  of  the  j.r.  was,  while 
defendants  in  that  behalf,  and  by  being  exposed  by  them  to  J^JJ^ 
extraordinary  danger  and  risk  as  aforesaid,  struck  by  a  rail-  ^J***^,?0 

J  °  7  J  extraordinary 

way  truck  and  killed ;  whereby  the  plaintiff,  his  widow,  lost  danger  and 
his  society,  assistance  and  support,  and  was  put  to  and  «™J  "■ 

employment, 

incurred  expense  by  reason  of  his  death,  &c.  and  was, 

Pleas. — First:— Not  guilty.     Secondly: — That  the  said  carelessness 
John  Riley  was  not  at  the  time  of  the  alleged  grievances  a  induct  ofthe 
servant  of  the  defendants  on  the  terms  in  the  declaration  J^by  being 

™ntioned.  SSL* 

danger  and 
risk  as  aforesaid,  struck  by  a  railway  truck  and  killed. — Held,  that  no  such  contract  could  be 
implied  from  an  ordinary  contract  of  service. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 

after   Michaelmas  Term,   it  appeared,  from  the  opening 

_     »•  statement  of  the  plaintiffs  counsel,  that  the  deceased  John 

Baxendalb.        #  r 

Riley  was  a  porter  in  the  service  of  the  defendants  who  are 
carriers,  and  was  employed  at  the  defendants9  place  of  business 
at  Haydon  Square,  adjoining  the  terminus  of  the  Blackwall 
Railway.  The  trucks,  as  they  arrive,  are  let  down  from  the 
railway  into  the  defendants'  warehouse  by  an  hydraulic 
apparatus.  For  the  purpose  of  unloading  or  shunting  the 
trucks  they  are  placed  on  a  turntable.  When  the  turntable 
was  originally  placed  in  the  warehouse  there  was  ample 
room  to  work  at  it;  but  afterwards  Lancashire  and  York- 
shire trucks  were  employed,  which  were  larger  and  could 
not  be  safely  turned  on  the  table  unless  by  a  careful  person* 
On  the  12th  of  March,  I860,  one  of  these  trucks  had  been 
let  down  and  the  deceased  was  attempting  to  turn  it,  when 
he  was  struck  by  it  and  crushed  between  the  buffer  and  the 
wall.  It  was  suggested  that  it  was  negligence  in  the  de- 
fendants not  to  have  provided  safe  tackle  and  competent 
servants.  The  learned  Judge  intimated  that  in  his  opinion 
the  facts  stated,  if  proved,  would  not  shew  any  liability  on 
the  part  of  the  defendants ;  and  the  plaintiff  was  nonsuited* 

Montagu  Chambers  now  moved  to  set  aside  the  nonsuit 
and  for  a  new  trial. — The  defective  arrangement  of  the 
turntable  is  evidence  of  negligence  for  which  the  defendants 
are  liable :  Vose  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (a),  Tarrant  v.  Webb  (b).  [Martin,  B. — The 
hiring  was  simply  an  ordinary  hiring.  Whether  the  de- 
fendants are  liable  or  not,  there  is  no  such  contract  as  that 
declared  on.]  In  Wiggett  v.  Fox  (c),  it  is  said  that  "  the 
servant  undertakes,  as  between  him  and  his  master,  to  run 

(a)  2  H.  &  N.  728.  (b)  18  C.  B.  797. 

(c)  11  Exch.  832.838. 
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all  ordinary  risks  of  the  service."    That  shews  that  there  is 

an  implied  contract  between  master  and  servant  as  to  the        _ 

r  m  Riley 

risks  of  the  service.     If  the  servant  refused  to  incur  or  go  »• 

on  with  such  nsk,  an  action  would  lie  against  him  founded 
upon  the  contract.  In  Roberts  v.  Smith  (a)  the  declaration 
was  similar  to  that  in  the  present  case,  and  no  objection  was 
taken  to  it  At  most  the  objection  is  only  a  formal  one. — 
(He  also  referred  to  Hutchinson  v.  The  York,  Newcastle  and 
Berwick  Railway  Company  (b\  Brydon  v.  Stewart  (c)  and 
The  Bartonshill  Company  v.  Reid(d).) 

Martin,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule,  on  the  ground  that  there  is  no  such  contract  as  that 
set  out  in  the  declaration.  There  has  been  a  series  of  cases 
in  which  the  duty  of  the  master  has  been  improperly  de- 
clared upon  as  a  contract  This  imposes  a  difficulty  on  the 
defendant  by  making  it  impossible  for  him  to  demur,  and 
all  that  he  can  do  is  to  deny  the  contract  I  am  of  opinion 
that  on  the  hiring  of  a  servant  no  such  contract  as  this  is  to 
be  implied ;  there  is  a  mere  contract  of  service.  No  such 
contract  as  that  stated  in  the  declaration  really  existed,  and 
the  liability  of  a  master  for  injury  to  his  servant  in  the 
course  of  his  employment  is  one  of  a  different  character. 

Wilde,  B. — I  am  of  the  same  opinion.  In  the  present 
case  there  was  not,  as  a  matter  of  fact,  any  such  contract  as 
that  alleged.  But  it  is  said  that  such  a  contract  must  be 
implied  as  matter  of  law.  But  a  contract  to  be  implied 
can  only  be  one  which  arises  out  of  some  duty  so  generally 
understood  that  it  leads  to  the  implication  of  a  contract 
I  should  be  slow  to  decide  that  a  new  contract  of  this  sort 
is  to  be  implied.     It  does  not  follow  that  wherever  a  duty 

(a)  2H.&N.  213.  (c)  2  Macqueen,  30. 

(ft)  5  Excb.  343.  (rf)  3  Macqueen,  266. 
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recited,  and  that  a  marriage  had  been  some  time  since  duly        1861. 

solemnized  between  the  parties  thereto  of  the  firet  and  second      ^T^rw' 

parts,  &c.     (The  indenture  then  recited  that  there  were  v- 

.  #  Eyuukd. 

issue  of  that  marriage  six  children  under  the  age  of  twenty- 
one  years ;  that  a  post  nuptial  settlement  had  been  executed, 
whereby  certain  property  of  Ann  Thomas  was  secured  for  her 
separate  use  for  life,  and  after  her  death  for  the  use  of  her 
children,  but  of  which  property  the  plaintiff  was  wrongfully 
possessed :  that  the  plaintiff  had  left  his  wife  and  children 
and  was  living  in  Ireland :  that  proceedings  were  pending 
against  the  plaintiff,  in  the  Court  of  Chancery  in  Ireland, 
for  compelling    the  restitution  and  resettlement  of   the 
property:   that   proceedings  had  been    threatened  against 
the  plaintiff  in  the  Ecclesiastical  Court  for  a  divorce  between 
him  and  his  wife,  and  alimony  for  herself  and  children.) 
And  further  reciting  that,  in  order  to  put  an  end  to  the  suit 
or  proceeding  so  pending  as  aforesaid,  and  also  to  prevent 
further  litigation  and  expense,  certain  articles  of  agreement 
had  been  made  and  entered  into  by  and  between  the  several 
parties  thereto,  and  the  aforesaid  persons,  on  the  11th  day 
of  November  then  last,  whereby  (amongst  other   things) 
terms  had  been  settled  and  agreed  upon  for  the  refunding 
or  securing  the  aforesaid  trust  monies  and  property,  and 
making  further  provision  for  the  future  maintenance  and 
benefit  of  the  said  Ann  Thomas  and  her  aforesaid  children ; 
and  whereby  also  it  had  been  arranged  and  agreed,  on  the 
requirement  of  the  said  Ann  Thomas,  that  such  deed  of 
separation,  with  such  additional  provision  for  herself  and 
children,  should  be  made  and  executed  between  and  by 
her  and  her  aforesaid  husband,  as  are  hereinbefore  respec- 
tively contained  and  set  forth :  It  was  witnessed  that  for 
effectuating  the  said  last  mentioned  requisition  and  agree- 
ment, and  in  consideration  of  the  covenants  and  agree- 
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1861.  ments  therein  and  hereinafter  contained  on  the  part  of 
^^^  the  said  defendant  and  H.  Everard  respectively,  and  also 
_    *•  in  consideration  of  the  sum  of  5s.  &c,  the  plaintiff,  for 

EVERABD.  ##  . 

.  himself,  his  heirs,  executors,  &c,  did  covenant,  &&,  with 
the  defendant  and  H.  Everard,  their  executors,  &c,  by  the 
said  indenture  in  manner  following,  that  is  to  say,  that  she 
the  said  Ann  Thomas  might,  from  time  to  time  and  all  times 
thereafter,  live  separate  and  apart  from  him  the  plaintiff  as  if 
she  was  sole  and  unmarried ;  and  that  she  should  be  free  from 
the  power,  command,  restraint,  control,  authority  and  govern- 
ment of  him  the  plaintiff,  and  should  and  might  live  and 
reside  at  such  place  or  places  and  in  such  manner,  as  to  her 
should  from  time  to  time  seem  meet;  and  that  he  the 
plaintiff  should  not  nor  would  molest  or  disturb  the  said 
Ann  Thomas  in  her  person  or  in  her  manner  of  living;  nor 
at  any  time  or  times  thereafter  by  any  means,  either  by 
Ecclesiastical  censures,  or  by  taking  citation  or  process,  or 
by  commencing  or  instituting  any  suit  whatsoever,  or  other- 
wise howsoever,  endeavour  to  com  pel  her  the  said  Ann  Thomas 
to  cohabit  or  live  witffhim  the  plaintiff,  or  to  enforce  any 
restitution  of  conjugal  rights,  nor  should  nor  would  for  that 
purpose,  or  otherwise,  use  any  force,  violence  or  restraint  to 
the  person  of  the  said  Ann  Thomas,  or  sue  or  cause  to  be 
sued  any  person  or  persons  whomsoever  for  receiving  or 
entertaining  her ;  but  that  she  the  said  Ann  Thomas  might 
in  all  things  live  as  if  she  were  sole  and  unmarried,  without 
the  restraint  or  interference  of  him  the  plaintiff,  or  by  any 
person  or  persons  by  or  through  his  means,  consent  or  pro- 
curement. And  by  the  same  indenture  it  was  and  is  further 
witnessed  that,  in  consideration  of  the  covenants  and  agree- 
ments therein  and  hereinbefore  contained  on  the  part  of 
the  plaintiff,  the  said  H.  Everard  and  the  defendant,  for 
themselves  severally  and  respectively  and  for  their  several 
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and  respective  executors,  &c  did  covenant,  promise  and       1861. 
agree  with  and  to  the  plaintiff,  his  executors,  &a,  by  the       ^^ 
said  recited  indenture  iu  manner  following,  that  is  to  say,  *• 

that  she  the  said  Ann  Thomas  should  not  at  any  time  there- 
after molest  or  disturb  the  plaintiff,  or  require  by  any  means 
whatsoever,  either  by  Ecclesiastical  censure,  or  by  taking  out 
any  citation  or  process,  or  by  commencing  or  instituting  any 
suit  whatsoever,  or  in  any  other  manner,  endeavour  to  com- 
pel the  plaintiff  to  cohabit  or  live  with  her  the  said  Ann 
Thomas,  or  to  enforce  any  restitution  of  conjugal  rights, 
nor  should  require  or  by  any  means  whatsoever  endeavour 
to  compel  the  plaintiff  to  allow  her  any  further  or  greater 
or  other  alimony  or  maintenance  than  such  as  had  been 
provided  under  and  by  virtue  of  the  said  therein  and  here- 
inbefore mentioned  post  nuptial  settlement  beween  them 
the  plaintiff  and  Ann  his  wife.  (Then  followed  a  covenant 
by  H.  Everard  and  the  defendant  to  indemnify  the  plaintiff 
against  the  debts  of  his  wife,  and  all  actions  in  respect 
thereof.) — Averments:  that  the  plaintiff  hath  always  ob- 
served, performed,  fulfilled  and  kept  all  things  on  his  part 
to  be  observed;  and  all  things  have  happened,  &c,  to 
entitle  him  to  maintain  the  action. — Breach :  that  the  said 
Ann  Thomas  did  molest  and  disturb  the  plaintiff,  contrary 
to  the  said  covenant  of  the  defendant  and  in  breach  thereof, 
to  wit,  by  citing  the  plaintiff  and  taking  proceedings  against 
the  plaintiff  in  her  Majesty's  Court  of  Divorce,  and  in 
order  to  endeavour  to  procure  a  judicial  separation  between 
the  plaintiff  and  his  said  wife  Ann  Thomas,  and  for  that 
purpose  the  said  Ann  Thomas  did  in  further  breach  of  the 
said  covenant  petition  and  file  in  her  Majesty's  Court  of 
Divorce  a  petition  praying,  amongst  other  things,  for  a 
judicial  separation  between  the  plaintiff  and  his  said  wife 
Ann  Thomas,  and  which  said  petition  and  suit  of  the  said 
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Zfcrjr,  in  support  of  the  demurrer. — The  words  in  the 
covenant  "molest  or  disturb"  do  not  include  a  judicial  pro- 
ceeding to  obtain  redress  in  respect  of  rights  violated  since  the 
execution  of  the  deed.  If  those  words  are  to  hare  a  auger  or 
wider  interpretation  than  the  mere  protection  of  the  hosband 
against  pecuniary  claims  of  the  wife,  the  covenant  woald  be 
bad  in  law,  as  contrary  to  public  policy.  [CkaMmeR,  B — It 
is  not  suggested  that  the  suit  in  the  Divorce  Court  included 
an  application  for  alimony.]  Any  covenant,  the  effect  of 
which  is  to  prevent  a  husband  returning  to  his  wile,  or  a 
wife  to  her  husband,  is  void.  [Ckanmett,  B. — The  words 
"molest  and  disturb*  must  be  construed  with  reference  to 
the  whole  deed.  There  is  an  able  note  in  Mr.  Jannan's 
edition  of  Bythewood's  Conveyancing  (a),  stating  how  tar 
deeds  of  separation  operate.  Martin,  B. — The  words  mean 
what  they  import,  viz.  an  actual  molestation  or  disturbance.] 
— He  cited  Warrender  v.  Warrender  {b\ 
The  Court  then  called  on 

Needham  to  support  the  declaration. — The  words  "molest 
and  disturb"  are  sufficiently  large  to  include  a  suit  for  a 
judicial  separation.  In  order  to  ascertain  the  meaning  of 
the  covenant  the  whole  deed  must  be  read  together.  Its 
object  was  to  put  an  end  to  all  proceedings  by  the  one  party 
against  the  other.  The  deed  contains  a  co-relative  covenant 
by  the  husband.  The  feet  that  the  deed  provides  for  every- 
thing to  which  the  wife  would  be  entitled  in  a  suit  for  a 
judicial  separation,  shews  that  the  proceedings  were  vexa- 

(a)  Vol.  9,  p.  644.  (5)  2  C.  &  F.  488. 
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tious,  and  consequently  a  molesting  and  disturbing  of  the        1861. 
plaintiff.   The  intention  was  that  the  deed  should  be  a  deed       ^T^^ 

X  HOMA.S 

of  peace.    Moreover  the  declaration  states  that  the  suit  was  t>. 

EVERARD. 

duly  heard  and  dismissed,  no  doubt  on  the  ground  that  the 
wife  could  obtain  nothing  more  by  a  decree  in  the  suit  than 
she  was  already  entitled  to  under  the  deed.  [Martin,  B. — 
The  words  "molest  or  disturb,"  in  that  covenant,  mean  per-  . 
sonal  molestation  or  disturbance.  There  is  a  covenant  that 
"  the  plaintiff  should  not  nor  would  molest  or  disturb  the 
said  Ann  Thomas  in  her  person  or  in  her  manner  of  living? 
nor  by  any  means  whatsoever  compel  her  to  live  with  him. 
Then  the  defendant  covenants  that  "  the  said  Ann  Thomas 
should  not  at  any  time  thereafter  molest  or  disturb  the 
plaintiff,"  nor  by  any  means  whatsoever  compel  him  to  live 
with  her.  There  is  no  covenant  that  the  wife  shall  not 
institute  a  suit  for  a  judicial  separation.  Wilde,  B. — Pos- 
sibly the  proceedings  in  the  Divorce  Court  may  have 
included  a  claim  for  alimony,  but  no  breach  is  alleged  in 
that  respect.] 

Per  Curiam  (a).  —  The  plaintiff  may  have  liberty  to 
amend  within  a  fortnight;  otherwise  judgment  for  the 
defendant. 

Rule  accordingly. 

(a)  Martin,  B.,  ChanneU,  B.,  and  Wilde,  B. 
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produce  of  the  said  mines  there,  and  the  support  which  the 
premises  derived  therefrom;  that  by  reason  thereof  the 
foundations  of  the  premises  were  greatly  weakened  and  in- 
jured, and  the  ground  on  which  the  same  stood  respectively 
and  the  said  land  swaggcd  and  gave  way;  and  the  mills 
and  machinery  and  dwelling-houses  were  rendered  unfit  for 
habitation  and  use  and  seriously  and  permanently  shaken ; 
and,  by  reason  of  the  premises,  the  mills,  dwelling-houses,  &c, 
were  sold  for  less  money  than  they  would  have  been  had  it 
not  been  for  the  wrongful  acts  of  the  defendants. — Second 
count :  that  the  defendants  being  entitled  to  work  and  get 
the  mines  under  the  said  premises,  making  reasonable  com- 
pensation to  the  plaintiffs  for  any  damage  that  might  be 
occasioned  to  such  premises  by  reason  of  such  working,  &c, 
did  work  the  mines  as  in  the  last  count  mentioned,  and  the 
plaintiffs  sustained  such  injury,  &c. ;  and  although  the 
plaintiffs  have  been  always  ready  and  willing  to  accept  com* 
pensation,  &c,  yet  the  defendants  refused  to  make  such 
compensation,  &c 

Pleas. — First :  Not  guilty.  Second : — That  the  reversion 
did  not  belong  to  the  plaintiffs.  Thirdly : — That  the  plain- 
tiffs were  not  entitled  to  the  support  of  the  mines,  &c,  for 
the  said  premises.  Fourthly: — That  the  cause  of  action 
did  not  accrue  within  six  years  before  suit. 

Hamer  v.  Knowles  and  Others. 

Declaration. — That  the  plaintiff  was  possessed  of  cer- 
tain land,  mills,  workshops,  steam-engines,  mill-gearing  and 
machinery,  and  certain  dwelling-houses,  &c,  were  in  the 
possession  of  divers  persons  as  tenants  to  the  plaintiff, 
the  reversion  then  belonging  to  the  plaintiff;  that  the 
defendants  negligently  and  improperly  worked  certain 
mines  under  the  premises  and  under  ground  near  and 
contiguous  thereto,  and  carried  away  mines  and  minerals, 
coals  and  earth,  and  the  support  which  the  premises  derived 
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1861.  therefrom,  and  by  reason  of  the  premises  the  foundations 
of  the  premises  were  greatly  weakened,  the  ground  oo 
which  the  same  stood  swagged  and  gave  wmy,  and  the  mills, 

Hamsk       &a>  were  shaken  and  gave   way,  and   the   plaintiff  was 
unable  to  carry  on  his  business  as  a  cotton  spinner  and 
manufacturer  as  he  would  otherwise  have  done;  and  his 
said  business  was  greatly  hindered  and  stopped  and  the 
dwelling-houses,  whereof  the  reversion  belonged  to  the  plain- 
tiff, were  shaken  and  the  reversionary  estate  deteriorated  in 
value,  &c. ;  and  by  reason  of  the  premises  he  suffered  great 
injury  and  incurred  large  expenses  for  removing  and  repair- 
ing the  mills,  buildings,  dwelling-houses,  steam-engine,  mill- 
gearing  and  machinery;   and  in  attempting   to  keep  the 
works,  steam-engine,  mill-gearing  and  machinery  in  a  pro- 
per condition  for  work ;  and  the  depreciated  value  of  the 
said  steam-engine,  mill-gearing,  machinery,   &c.;    and  is 
now  liable  and  will  have  to  incur  large  additional  cost  in 
restoring,  rebuilding  and  repairing  the  same,  &c. ;  and  in 
the  loss  of  profit  and  large  expenses   and   loss   of  time 
suffered  by  the  stoppage  of  the  mill,  works,  steam-engine, 
mill-gearing  and  machinery,  and  his  work-people  remain- 
ing idle  in  consequence  thereof;  and  in  the  loss  of  rent  and 
use  of  the  premises  whilst  so  stopped  and  whilst  undergoing 
repair,  and  by  being  prevented  by  the  injury  to  the  founda- 
tions from  enlarging  and  extending  his  mill,  and  in  loss 
from  work  done  by  the  machinery  in  the  mills  not  being  so 
well  done  as  it  would  have  been  but  for  the  improper  acts 
of  the  defendants,  and  in  not  obtaining  an  equal  quantity 
of  work  from  the  mill  as  he  would  have  done,  &c.     Second 
count :    for  not  making  reasonable  compensation,  &e.  (as 
in  Stroyan  v.  Knowles). 

Pleas— First :  Not  guilty.  Secondly.— That  the  plain- 
tiff was  not  possessed  of  the  premises  and  that  the  reversion 
did  not  belong  to  him.     Thirdly.— That  the  plaintiff  was 
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not  entitled  to  support  Fourthly. — That  the  causes  of 
action  did  not  accrue  within  six  years.  Fifthly. — As  to  the 
injury  to  the  land,  accord  and  satisfaction  by  making  good 
certain  damage. 

On  these  pleas  issues  were  joined. 

The  arbitrator  found  that : — 

By  indenture  of  lease  and  release,  dated  the  30th  and 
31st  of  December,  1828,  Matthew  Fletcher,  the  owner  in 
fee  of  certain  estates  in  Little  Lever,  conveyed  certain 
closes  of  land,  Rain  Shore,  Alder  Field  and  the  Green,  to 
James  Seddon  in  fee,  save  and  except  and  always  reserved 
to  M.  Fletcher,  his  heirs,  &c,  all  mines,  veins  and  beds  of 
coal,  lying  and  being  within  and  under  the  said  lands, 
&&,  with  liberty,  right  and  privilege  to  and  for  the  said 
M.  Fletcher,  his  heirs,  &c,  from  time  to  time  and  at  all 
times,  of  ingress,  egress  and  regress  unto,  upon  and  from 
the  said  hereditaments ;  and  to  do  all  such  lawful  acts,  by 
making  roads,  sinking  pits,  erecting  engines  and  otherwise, 
as  shall  be  needful  or  requisite  for  digging,  opening,  work- 
ing, getting  or  searching  for  all  or  any  of  the  said  mines, 
beds  or  veins  of  coal  under  any  lands  and  premises  in 
Little  Lever  aforesaid,  or  for  stacking,  &c. ;  and  also  to  use 
and  exercise  all  such  other  liberties  and  privileges  in  or 
upon  the  said  hereditaments  and  premises  hereinbefore  re- 
leased as  may  be  necessary  to  full  and  complete  enjoyment 
of  the  said  mines,  &c,  or  for  carrying  on  the  works  thereof 
to  the  best  advantage,  he  the  said  M.  Fletcher  making 
reasonable  recompence  to  the  said  James  Seddon,  his 
appointees,  heirs  and  assigns,  for  any  damage  that  may  be 
occasioned  to  the  said  hereditaments  hereby  released,  by  the 
exercise  of  all  or  any  of  the  privileges  hereinbefore  reserved 
or  any  part  or  parts  thereof 

Rain  Shore  and  Alder  Field  are  adjoining  closes.    Roads 
and  buildings  intervene  between  them  and  "  The  Green." 


1861. 


Stbotan 
v. 

KffOWLBS. 

Hamkr 

V. 

Same. 
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186L        At  the  time  at  die 
the  hoi. 

la  1&33  a  loom-shed, 
were  erected  on  ' 


placed  in  cfae  bauding. 

Prior  to  IMS  "The  Green*  and  the  hiafcTTiisji 

on  lease  far  a  term  which,  expired  on  the  31st  of 
r,  1531. 

la  1843  the  heredluyngiift*  cunieied  id  Scddon  were 
cornered  u>  J.  McClnre  in  fee.  Mellon  <fied  m  1849, 
haiing  by  his  wiil  deraed  the  premises  to  the 


On  the  1st  Xorember,  lsol,  Stroyan  and 
conveyed  the  premises  oo  W.  Hamer  in  fee. 

The  defendants  are  lessees  under  Fletcher  of  die 
under  the  said  hereditaments  and  of  coal  lying  under  other 
lands  in  Litde  Lever.  la  1S49  and  1S30  ther  got  coal 
from  these  mines*  which  caused  the  land  on  which  the  null 
and  braidings  stood  to  sohwiie.  The  foundations 
damaged,  and  the  buildings  drawn  towards  the  coal 
The  part  of  the  dose,  called  *  The  Green,"  unbuilt  upon,  it 
was  alleged,  was  rendered  far  a  time  unsafe  to  be  hnHt  upon. 
The  mining  operations  which  caused  the  rismige  were 
carried  on  upon  land  near  to  bat  not  immediately  adjoining 
the  plaintinV  property.  They  were  carefully  and  skSfuDj 
conducted,  and  the  breaking  of  the  coal  measures,  so  as  to 
damage  the  plaintinV  mill  and  buildings,  was  unusuaL 
Generally  the  coal  measures  and  the  superincumbent  sou 
break  at  a  right  angle  with  the  plane  of  the  mine. 

The  building  and  machinery  did  not  contribute  to  the 
subsidence  of  the  ground. 

The  case  stated  that  no  materials  were  kid  before  the 
arbitrator  wbcrebv  he  could  form  anv  estimate  of  the  extent 
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to  which  the  mining  operations  of  the  defendants  had        1861. 
injured  the  plaintiffs'  reversionary  estate  and  interest  by 
rendering  the  foundations  of  the  buildings  permanently 
insecure ;  nor  whereby  he  could  form  an  opinion  whether 
the  injury  done,  prior  and  up  to  the  time  of  the  sale  and 
conveyance  to  Hamer,  was  or  was  not  merely  commensurate 
with  the  damages  actually  sustained.     Assuming,  in  the 
absence  of  satisfactory  evidence  to  the  contrary,  that  the  injury 
was  commensurate  only  with  the  damage,  he  found  that  the 
expenditure  of  the  sum  of  6221  5s.  would  have  repaired  the 
damage  done  to  the  freehold,  and  he  assessed  the  plaintiffs* 
damagescontingentlyatthatsum.  The  plaintiffs  did  not  in  fact 
sustain  any  damage,  inasmuch  as  they  incurred  no  expense 
and  continued  to  receive  the  full  rent  for  the  premises  until 
the  sale  thereof,  and  obtained  the  full  value  of  the  premises 
upon  the  sale  thereof  without  reference  to  any  alleged  or 
supposed  injury  thereto  (of  which  they  were  ignorant)  by 
the  defendants'  mining  operations ;  and  the  action  is  in  fact 
brought  by  the  plaintiffs  as  trustees  for  and  for  the  benefit 
of  the  plaintiff  W.  Hamer.    If  the  defendants  are  liable  in 
the  action  Stroyan  and  Another  v.  Knotcks,  he  found  all 
the  issues  for  the  plaintiffs, 

Hamer  v.  Knawles  and  Another. 
The  facts  of  this  case,  as  to  the  title  and  mining  opera- 
tions down  to  the  time  of  the  sale  and  conveyance  to  Hamer, 
from  the  1st  of  November,  1851,  are  above  stated. 

William  Hamer  before  1849  became  assignee  of  the  term, 
and  thence  continually  until  the  termination  of  the  lease* 
hold  interest  carried  on  the  business  of  a  fustian  manufac- 
turer. The  cottages  were  let  to  tenants  by  the  week  or 
fortnight 

By  the  subsidence  of  the  foundations  of  the  mill  and  soil 
the  mill  and  cottages  were  damaged  and  deteriorated  in 
value  for  the  purposes  of  occupation ;  the  engine  and  ma- 
chinery broken,  and  the  expense  of  keeping  them  in  work- 


•MO 


s. 


1S6L        mg  oeder  iaatamdz  the 

dranmwhrd  and  the  gqajkyaf  «ach  goodi  del f" ■■twi;  *■* 

coosh^qricit  die  fcjiuof*  of  toe 


at  *>£ 

Scbsecuendr  to  the  cacfnm  to  Hanker  other  com 
gotten  b y  the  defendants  from 


farther  szhsidence  or"  die  croand  of  the  dose   and  the 

fcrodariocs  of  the  bniTnThig*     The  mining  w»  skiHhDj 

conducted,  ard  the  damage  to  the  anil  and  beddings  not 

foreseen.     No  cool  was  gccten  subsecoendj  to  Jnhr  1852, 

the  eettiaa;  of  which  dad  aoj  daaaaee  to  tbi 

-  Tbe  Green'  cr  the  V^iT'iy  thereon,  hoc  the 

of  tbe  gnxmd  contained  ironi  cue  to  time  in 

of  the  rreroas  miziizae  ocerations.    The  inmrr  aod 

in  rescect  of  the  ccccratScc  of  tee  nxilL  4c-  alter  the 

purchase,  were  c(  the  sa-ne  nature  acd  kind  i 

in  respect  of  the  occupation  hc*>e  the  par- 
The  arbitrator  assessed  cotntKCsaraca  hi  respect  of 
damage  Kstaized  afber  the  ccfcceoeeasent  of  the 
occasoced  br  the  rnizinc  oc^miocs  before  actaon,  and 
vz  rescect  of  the  renwnrr.  rresect  in«i  mrure  deterioration 
of  the  procerrr.  He  assessed  the  dosages  cccriaicentrr  under 
head  cf  c-.r'-a  a:  15*XL  &c.  The  arbitrator  tbund  the 
;a  tbe  rocrth  and  n£h  pteas  5:r  the  piaiatbf :  and  if 
tecdac:?  are  Liab«e  be  &?uad  tbe  sssnes  on  the  other 
piea*  for  the  ptaicthF.  If  tbe  defendants  are  liahie  therr  are 
co  hear  their  own  costs  of  the  refererce  and  paj  the  plainthFs 
ic 


B-^'U    with  whom  were  J/jh.*  azd  Jtfuanrr-i"    ar^ned  for 
pfatncj&  a . — The  cere  ::din -.sans  *.Lib*e  :o  ziake  £ood  the 
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damage  which  has  been  caused  by  their  workings  though 
they  are  not  immediately  under  the  lands  of  the  plaintiffs. 
Prima  facie  the  owner  of  the  surface  has  a  right  of  support 
from  the  subjacent  strata,  and  if  the  owner  of  the  minerals 
works  them,  it  is  his  duty  to  leave  sufficient  support  for  the 
surface  in  its  natural  state :  Smart  v.  Morton  (a),  Humphries 
v.  Brogden  (b).  In  Roberts  v.  Haines  (c)  the  Court  of  Queen's 
Bench  held  that  an  Inclosure  Act,  which  enacted  that  it 
should  be  lawful  for  the  lord  to  come  upon  certain  common 
and  waste  lands  and  search  for  and  get  coal,  making  com- 
pensation, did  not  confer  on  the  lord  any  power  so  to  work 
t£e  mines  as  to  destroy  the  support  of  the  surface.  That 
decision  was  affirmed  in  the  Exchequer  Chamber :  Haines 
v.  Roberts  (d).  In  Brown  v.  Robins  (e)  the  defendant  had 
gotten  the  minerals  from  under  land  adjacent  to  that  on 
which  the  plaintiff's  house  stood,  and  the  house  sank  in 
consequence  of  the  mining  operations ;  it  was  found  by  the 
jury  that  the  land  would  have  sunk  just  the  same  whether 
there  had  been  a  house  on  it  or  not;  and  the  Court  held 
that,  inasmuch  as  the  sinking  of  the  plaintiff's  land  was  in 
no  way  caused  by  the  weight  of  the  house,  the  plaintiff  was 
entitled  to  recover  whether  be  had  acquired  a  right  of  sup- 
port for  his  foundations  or  not  It  is  wholly  immaterial 
that  the  works  did  not  immediately  adjoin  the  plaintiff's 
premises.  In  Bonomi  v.  Backhouse  (f)  the  mines  were 
worked  at  280  yards  distance  from  the  plaintiff's  house. 
Though  there  were  buildings  on  the  plaintiff's  land,  it  is 
found  that  they  did  not  contribute  to  cause  the  subsidence. 

In  Stroyan  and  Another  v.  Knotoles  it  is  found  that  there  was 
damage  to  the  freehold  which  might  have  been  repaired  for 
62/.  5s.     Though  the  plaintiffs  in  effect  sue  as  trustees  for 


1861. 

Stroyan 

v. 
Khowlm. 
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v. 
Samb. 


(a)  5  E.  &  B.  30.  46. 
\b)  12  Q.  B.  739.  751. 
(c)  6  E.  &  B.  643, 


(d)  7E.  &B.  625. 

(e)  4  H.  &  N.  186. 
(/)  E.  B.  &  E.  622. 
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Hamer,  they  were  the  persona  really  injured:  [Jftfcfr,  B.— 
The  statement  that  the  plaintiffs  incurred  no  expense,  con- 
tinued to  receive  the  full  rent,  and  obtained  the  full  value 
of  the  premises  on  the  sale,  is  strong  evidence  to  shew  that 
they  sustained  no  damage,  but  it  is  merely  evidence.] 

As  to  Hamer  v.  Knowles,  the  only  question  is,  in  respect 
of  what  injury  is  the  plaintiff  entitled  to  recover  ?  The  esse 
of  Brown  v.  Robin*  (a)  shews  that  the  defendants,  as  wrong 
doers  in  removing  the  support  of  the  plaintiff's  premises, 
are  liable  for  all  the  consequences  of  their  acts,  and  there- 
fine  they  are  liable  to  pay  all  the  damages  assessed  by  the 
arbitrator  in  this  cause. 

Manuty  (with  whom  was  J.  A.  Russell). — First,  as  to  the 
case  of  Stroyan  and  Another  v.  Knowles,  it  is  not  shewn  that 
there  was  any  injury  to  the  reversion.  The  premises  were 
leased  to  Hamer  and  subsequently  sold  to  him.  There  was 
nothing  but  an  injury  of  a  temporary  nature,  the  whole  of 
which  might  have  been  repaired  for  624,  and  in  respect  of 
which  in  fact  the  plaintiff  Hamer  does  recover  in  the  other 
action*  [  Wilde,  B. — Does  not  the  arbitrator  use  the  words 
"  damage  done  to  the  freehold19  as  distinguished  from  damage 
done  to  the  leasehold  interest  ?] 

As  to  Hamer  v.  Knowles,  the  arbitrator  has  assessed  two 
sums,  90/.  and  15001,  in  respect  of  the  deterioration  of  the 
mill  for  the  purposes  of  occupation,  the  repairing  and  main- 
taining it,  and  the  diminution  of  the  proBts  of  the  occupier. 
The  latter  is  not  a  proper  head  of  damage.  The  value  of 
the  whole  mill  may  be  less  than  the  loss  which  a  manufac- 
turer might  sustain  by  continuing  to  work  in  a  damaged 
milL  [Channelly  B. — You  must  go  the  length  of  say ing  that 
the  plaintiff  is  not  entitled  to  recover  for  the  loss  of  profits 
as  damages.     Wilde,  B. — Suppose  the  mill  had  begun  to 

(a)  4H.&N.  186. 
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sink  on  a  particular  day  and  continued  to  do  so  for  a  fort- 
night, one  machine  after  another  being  successively  thrown 
out  of  gear,  might  not  the  loss  of  profit  by  the  interruption 
of  the  work  have  been  legitimately  taken  into  consideration 
by  the  arbitrator  in  assessing  the  damage  ?     It  must  not 
be   assumed    that   the   arbitrator  has  allowed  for  loss  of 
profits  during  the  whole  time  the  mill  continued  to  work 
after  the   subsidence.]     The   arbitrator  has  assessed   the 
damages  on  a  false  principle.     In  Bonomi  v.  Backhouse  (a) 
Wightman,  J.,  said : — "  With  respect  to  the  damages,  I  am 
of  opinion  that,  as  the  action  is  founded  upon  the  con- 
sequential damage,  the  plaintiffs  can  only  recover  in  this 
action  to  the  extent  of  the  damage  they  have  actually  sus- 
tained, which  may  include  not  merely  what  they  are  obliged 
to  lay  out  in  actual  repair,  but  the  diminution  in  the  value 
of  the   premises   by  reason  of  the  damage."     But  when 
the  subsidence  took  place,  the  plaintiff  should  not  have 
continued  to  work  the  mill,  and  so  aggravate  the  damage. 
Moreover  the  defendants  are  not  liable  for  damage  to  build- 
ings erected  within  twenty  years,  they  having  worked  their 
mines  carefully  and  skilfully,  and  taken  every  precaution 
to  prevent  a  subsidence.     No  doubt,  the  owner  of  land  has 
a  right,  as  against  the  owner  of  a  mine,  to  have  his  land 
supported  in  its  natural  state;  but  if  he  places  buildings  on 
the  land,  he  does  not  acquire  any  right  to  have  them  sup- 
ported  unless  they  have  been  erected  for   twenty  years. 
[Wilde,  B. — Brown  v.  Robins (b)  is  an  authority  in  point] 
There  it  was  not  necessary  to  decide  this  question,  for  the 
buildings  had  been  erected  more  than  twenty  years  before 
the  damage  was  done.     The  case  is  analogous  to  that  of 
light.     If  a  person  has  had  a  window  in  a  particular  part  of 
his  house  for  twenty  years,  he  acquires  a  right  to  the  light 
and  air  through  it;  but  if  he  enlarges  the  window  he  loses  the 
(a)  E.  B.  &  E.  622.  638.  (b)  4  H.  &  N.  186. 
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right:  Rcns/iaw  v.  Bean  (a).  So  here,  when  the  plaintiff 
erected  houses  on  the  land,  he  lost  his  old  right  of  support, 
and  he  has  not  yet  acquired  a  new  right  [Wilde,  B.—ln 
Renshaw  v.  Bean  the  Court  said  that  their  judgment  did  not 
proceed  upon  the  ground  that  the  plaintiff,  by  the  alteration 
in  his  windows,  had  entirely  lost  the  right  which  he  before 
enjoyed,  but  that  he  had  acquired  nothing  more  in  addition 
to  that  former  right.]  At  all  events  the  Court  will  not 
decide  the  questions  upon  this  case,  but  leave  the  plaintifib 
to  their  action  on  the  award. 


Bavili  replied. 


Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — We  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  in  both  cases.  The  arbitrators 
meaning  is  perfectly  clear.  In  the  first  mentioned  action 
he  is  dealing  with  a  claim  for  damage  to  a  reversionary 
interest  He  describes  the  damage  done  as  being  a  subsi- 
dence of  the  soil  and  injury  to  foundations.  lie  states  that 
he  cannot  find  any  injury  beyond  the  damage  actually  done; 
and  that,  as  62/.  5s.  would  have  repaired  the  damage  to  the 
freehold,  he  assesses  the  plaintiff's  damages  contingently  at 
that  sum.  This  clearly  means  he  assesses  the  damage  to 
the  reversion  at  that  amount.  If  there  were  any  doubt,  it 
would  be  removed  by  his  language  in  reference  to  the 
second  case  in  distinguishing  between  the  two  classes  of 
damages  he  there  mentions. 

Then  it  was  said  he  had  assessed  the  1500/.  for  contingent 
damages  which  might  never  accrue.  We  think  this  objec- 
tion unfounded.  All  matters  in  difference  are  referred. 
The  plaintiff  says  the  defendant  has  done  a  wrongful  act, 

(a)  18  Q.  B.  112. 
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which  has  been  attended,  and  will  be  further  attended,  with 
damage  to  the  plaintiff,  the  whole  of  which  he  claims.  This 
is  a  proper  subject  for  the  arbitrator  to  award  on.     Then  it 
was  said  the  plaintiff  ought  not  to  have  gone  on  working 
the  mill  and  so  aggravating  the  damages.     No  doubt,  if 
he  knew  he  would  aggravate  them.     But  if  he  had  reason- 
able cause  to  expect  the  contrary,  as  that  the  ground  would 
not  further  subside,  he  would  be  warranted  in  going  on 
with  the  works.     Nay,  it  may  be  that  the  cost  of  totally 
removing  his  works  and  leaving  them  unoccupied  is  more 
than  equal  to  the  total  of  the  annual  loss  of  continuing 
them.     These  were  matters  for  the  arbitrator  to  consider, 
and  we  cannot  see  he  has  determined  them  improperly. 
Then  it  was  said  the  plaintiff  had  no  right  of  support  for 
buildings ;  but  we  think  that  if  their  being  there  did  not 
contribute  to  the  subsidence  (as  the  arbitrator  finds),  the 
plaintiff  is  entitled  to  damages  for  injury  to  them  through 
the  defendant's  wrongful  act  in  causing  the  land  to  subside — 
the  ground  on  which  they  stood.  This  was  decided  in  Brown 
v.  Robins  (a). 

We  can  see  no  reason  why  the  Statute  of  Limitations  is  a 
bar.  Then  it  was  urged  that  we  ought  not  to  decide  the 
questions  on  this  case,  but  leave  the  parties  to  their  action 
on  the  award;  but  we  think  that  the  plaintiffs  are  entitled  to 
our  decision. 

Rule  that  all  the  issues  joined  in  the  action 
of  Stroyan  and  Another  v.  Knowles  and 
Others  be  found  for  the  plaintiffs ;  and 
that  the  issues  on  the  1st,  2nd  and  3rd 
pleas  (as  well  as  the  issues  on  the  4th 
and  5th  pleas,  already  found  by  the  arbi- 
trator) in  the  action  of  Hamer  v.  Knowles 
and  Others  be  found  for  the  plaintiff. 

(a)  4H.&N,  186. 
M  M   2 
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Jan.  18. 


OCKFORD  V.  FflESTON. 

Chapman  v.  Freston. 


iiudila^T11  GRAY,  in  this   term,  had  obtained  rules,   calling  on 

bankrupt  tne  plaintiffs  to  shew  cause  why  the  writs  of  ca.  sa.  issued 

ana  having  r                                                         •* 

fcurrender^,  in  these  causes  should  not  be  set  aside,  and  the  defendant 

the  Oth  of 

November  was  discharged  out  of  custody. 

appointed  for 

Inn  last  exami-  Ockford  v.  Freston. 

nation.  At  this  .                     .                                                      .    . 

meeting  his  rrom  the  affidavits  on  which  the  rule  was  granted,  it 

was  proceeded  appeared  that  on  the  15th  of  September  1860  a  petition 

meeting  was°  ^or  adjudication  of  bankruptcy  was  presented,  in  the  Bristol 

"oiZ™dof  district  of  the  Court  of  Bankruptcy,  against  H.  Freston, 

Lectinher  under  which  he  was  duly  adjudicated  a  bankrupt  on  the 

The  bankrupt  J       J                                         r 

was  not  im-  17th  September.     On  the  same  day  Freston  surrendered. 

prisoned  or 

in  custody  at  On    the   2nd   of  October  the    first   meeting    under    the 

theadjudica-  bankruptcy  was  duly  holden,  and  assignees  were  chosen 

the  Ut  of  therein.       The  second  meeting  was  held  on   the  6th  of 

^'^arTst'd  November,  when  the  bankrupt's  examination  was  proceeded 

under  a  writ  with,  and    the    meeting  was  adjourned  until    the   3rd  of 

of  ca.  sa.  °                  J 

issued  out  of  December,  and  the  bankrupt  was  allowed  until  that  day  for 

this  Court,  m                                              r                                                            J 

founded  upon  finishing  his  examination.     On  the  1st  of  December  the 

a  certificate  .      .         , 

granted  by  a  bankrupt  was   arrested,    by   the  officer   of  the  sheriff  of 

Commissioner,  --.  ,  ,,                   j                         •           i  •        i_«            •                t 

under  the  Middlesex,  under  a  ca.  sa.  issued  in  this  action  at  the  suit 

of^he  Bank-  of  the  Pontiff.     The  bankrupt  was   not  in  prison  or  in 

CoPnsoluiItion  custody  at  the  date  of  lhe  adjudication.      The   writ  was 

y/^1  Sat  he  *°unded  on  a  certificate  granted  by  the  Commissioner  under 

was  protected 

from  arrest  by  the  1 12th  section  of  that  Act,  and  the  Court  therefore  discharged  him. 

A  bankrupt  arrested  under  a  writ  of  ca.  sa.,  when  privileged  from  arrest  under  the  1 12th 
section,  is  entitled  to  be  discharged  from  custody,  and  cannot  be  detained  under  a  writ  of 

ca.    sa.   lodged  with    the   sherifF  after   the   period  of  protection  has  expired.     Dubitante 
Martin,  B. 
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the  257th  section  (a)  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  on  the  29th  of  November. 

Coleridge  shewed  cause  (Jan.  17). — The  question  is 
whether,  the  meeting  for  finishing  the  bankrupt's  exami- 
nation having  been  adjourned  from  the  6th  of  November  to 
the  3rd  of  December,  the  certificate  rightly  issued  in  the 
interval.  \Wilde,  B. — You  would  admit  that  the  certificate 
under  the  257th  section  cannot  be  granted  until  after  the 
Court  had  refused  to  grant  any  further  protection.  Martin, 
B. — What  power  has  the  Court  to  grant  protection  from 
arrest  before  the  bankrupt  has  finished  his  examination, 
except  under  the  162nd  section?]  The  112th  section  en- 
acts "  That  if  the  bankrupt  be  not  in  prison  or  custody  at 
the  date  of  the  adjudication  he  shall  be  free  from  arrest  or 
imprisonment  by  any  creditor  in  coming  to  surrender,  and 
after  such  surrender,  during  the  time  by  this  Act  limited 
for  such  surrender,  and  for  such  further  time  as  shall  be 
allowed  him  for  finishing  his  examination,  and  for  such 
time  after  finishing  his  examination  until  his  certificate  be 
allowed  as  the  Court  shall  from  time  to  time  by  indorse- 
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(a)  Which  enacts,  that  "  every 
creditor  of  any  bankrupt,  imme- 
diately after  the  proof  of  his  debt 
shall  have  been  admitted,  shall 
be  deemed  a  judgment  creditor 
of  such  bankrupt  to  the  extent  of 
such  proof;  and  the  Court,  when 
it  shall  have  refused  to  grant  the 
bankrupt  any  further  protection, 
or  shall  have  refused  or  sus- 
pended his  certificate,  shall  on 
the  application  of  such  assignees, 
or  of  any  such  creditor,  grant  a 
certificate,  under  the  seal  of  the 
Court,  in  the  form  contained  in 
Schedule  B.  to  this  Act  annexed, 
and  e\ery  such  certificate  shall 


have  the  effect  of  a  judgment 
entered  up  in  one  of  her  Ma- 
jesty's superior  Courts  of  com- 
mon  law  at  Westminster  until 
the  allowance  of  the  certificate  of 
conformity  of  such  bankrupt;  and 
the  creditor  to  whom,  according 
to  such  certificate,  the  bankrupt 
shall  be  indebted  as  therein  men- 
tioned,  shall  be  thereupon  entitled 
to  issue  and  enforce  a  writ  of 
execution  against  the  body  of  such 
bankrupt ;  and  the  production  of 
any  such  certificate  to  the  proper 
officer  of  any  such  superior  Court 
shall  be  sufficient  authority  to  him 
to  issue  and  seal  such  writ,**  &c. 


1861. 


OcxroRD 

v. 
Frkstoh. 

Chapmah 

Same. 
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1861. 

OCKFORD 
9. 

Frutoh. 

CUAFMAa 

V. 

Same. 


raent  upon  the  summons  of  such  bankrupt  think  fit  to 
appoint."  It  may  fairly  be  contended  that  the  time  allowed 
to  the  bankrupt  "  for  finishing  his  examination "  was  on 
the  6th  of  November,  though  there  was  an  adjournment  of 
the  meeting.  The  words  "  as  the  Court  shall  from  time 
to  time  by  indorsement  upon  the  summons  of  such  bankrupt 
think  fit  to  appoint,"  must  be  construed  as  overriding  the 
whole  clause,  and  giving  to  the  Court  a  salutary  power  of 
withdrawing  protection.  [Wilde,  B. — The  Court  should 
hear  all  that  the  bankrupt  has  to  say,  and  not  punish  him 
first  and  then  again  examine  him.  Martin,  B. — It  would 
appear  that  the  112th  section  gives  the  bankrupt  absolute 
protection  when  the  last  examination  is  adjourned  to  a 
day  certain.  The  162nd  section  provides  that  in  cases 
where  the  adjournment  is  sine  die  the  bankrupt  shall  be 
free  from  arrest  for  such  time  (if  any)  as  the  Court  shall,  by 
indorsement  on  the  summons  of  the  bankrupt,  think  fit  to 
appoint.  Wilde,  B.— If  the  argument  for  the  plaintiff  Were 
well  founded  the  162nd  section  would  be  unnecessary.]  By 
the  256th  section  it  is  enacted,  that  if,  at  any  sitting  appointed 
for  the  last  examination  of  any  bankrupt,  or  at  any  adjourn- 
ment thereof,  it  shall  appear  to  the  Court  that  the  bankrupt 
committed  any  of  the  offences  thereinafter  enumerated,  the 
Court  shall  refuse  to  grant  the  bankrupt  any  protection 
from  arrest  [Ckannell,  B. — That  is  at  the  sitting  appointed 
for  his  last  examination,  or  at  any  adjournment  thereof, 
when  he  does  finish  his  examination.]  In  sections  160  and 
162,  the  legislature  distinguishes  between  the  day  appointed 
for  the  last  examination  and  the  adjournment  days. 


Gray,  in  support  of  the  rule. — No  doubt  it  has  for  a  long 
time  been  the  practice  of  the  Commissioners,  as  soon  as  a 
bankrupt  surrenders,  to  indorse  on  his  summons  a  protection 
from  arrest.     But  the  protection  does  not  arise  from  the 
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act  of  the  Commissioner,  but  is  given  to  the  bankrupt  by  the 
statute.  It  has  long  since  been  decided  that  the  indorsement 
is  not  necessary  to  entitle  a  bankrupt  to  protection :  Ex  parte 
Leigh  (a),  Price's  Case  (6).  But  the  officer  was  liable  to  a 
penalty  if  he  detained  a  bankrupt  who  produced  a  summons 
00  indorsed  (c).  By  the  112th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  the  bankrupt  is  protected  from 
arrest  until  after  the  completion  of  his  examination.  [Chan- 
nel!, B. — The  Commissioners  have  continued  what  was  found 
to  be  a  useful  practice  under  the  6  Geo.  4,  c.  16.]  The 
Commissioners  had  no  power,  until  after  the  final. examina- 
tion, to  do  an  act  which  might  subject  the  bankrupt  to  im- 
prisonment for  an  indefinite  time.  The  certificate  is  void 
and  the  ca.  sa.  ought  to  be  set  aside,  because  there  is  no 
judgment  upon  which  it  can  be  founded. 

Cur.  adv.  vult. 
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Chapman  v.  Freston. 

In  this  case  a  certificate,  under  the  257th  section,  was 
granted  on  the  3rd  of  December,  being  the  day  to  which 
the  final  examination  of  the  bankrupt  was  adjourned,  and  a 
ca.  sa.  was  issued  thereon  and  lodged  with  the  sheriff  on 
the  following  day. 


Coleridge  shewed  cause  (Jan.  17). — In  this  case  it  is  not 
denied  that  the  certificate  is  regular,  having  been  granted 
after  the  final  examination  of  the  bankrupt.  The  writ  of 
ca.  sa.  is  therefore  good,  and  the  contention  of  the  defendant 
must  be  that  because  he  was  arrested  under  a  void  writ  he 
cannot  be  detained  under  a  valid  writ.  Hooper  v.  Lane  (d) 
is  distinguishable  from  the  present  case.     There  the  sheriff 


(a)  1  Glyn  &  J.  264. 

(b)  3  Veu.  &  B.  23. 


(c)  See  5  &  6  Vict.  c.  122,  s.  23. 

(d)  6  H.  L.  443. 
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1S61.  bad  in  his  office  several  writs  against  the  defendant,  and 
arrested  him  on  an  invalid  writ.  [WUde^  B. — The  writ  in 
that  case  was  utterly  void, — it  was  a  mere  piece  of  paper, 
not  sealed.  Here,  though  the  first  writ  might  have  been 
annulled  by  setting  aside  the  certificate,  it  was  not  void. 
Channel!,  B.— The  writ  would  be  effective  for  the  purpose 
of  protecting  the  sheriff.  Martin,  B.,  referred  to  Barrott  v. 
Price  {d\]  In  that  case  the  defendant  had  been  arrested 
tritkoHt  any  acwnwir,  and  there  never  was  a  legal  custody  of 
an  v  sort.  There*  as  well  as  in  Hooper  t.  Lame  (b),  the  party 
who  lost  his  liberty  was  deprived  of  it  by  the  wrongful  act 
of  the  officer  who  took  him.  Here  the  sheriff,  in  arresting 
the  defendant  at  the  suit  of  Orkford,  could  not  have  acted 
otherwise  than  he  did.  If  the  certificate  in  that  case  was 
set  aside  the  writ  would  follow  it:  but,  until  that  time, 
the  custodv  is  so  far  legal  as  to  iustifr  the  detainer  under 
the  second  writ. 

Gnsym  in  support  of  the  rule. — It  is  not  contended  that 
the  arrest  under  the  first  writ  was  wrongful  in  such  a  sense 
as  to  render  the  sheriff  liable  to  an  action ;  nor  is  it  neces- 
sary to  shew  that  in  order  to  bring  the  case  within  the  prin- 
ciple established  by  Hscprr  v.  Lane  v3 .     It  is  submitted 
that  if  a  person  is  arrested  who  is  legally  exempt  from 
liability  10  aires:,  as  in  the  ease  of  privilege,  he  is  entitled 
to  his  discharge,  if  he  is  no;  guilty  of  laches  in  applying  for 
it.  though  detainers  hive  been  lodged  against  him.  The  per- 
son so  privileged,  whether  witness,  puty  or  bankrupt,  has  a 
ri^h:  to  have  the  orrvrtunitv  of  returning  in  safetv  to  his  home. 
The  rxjeiticn  cf  a  bankrupt  coding  to  attend  his  last  examina- 
tion resemb'es  tin:  cf  a  ciaa  comity  to  a  Court  to  discharge  a 
public  duty.    \Vrrrii.  R.  referred  to  Rzr~z*.k  v.  Aorta*  (c\] 
There  Are  several  c.iy> :**  :\ir  *  :v?::t  «  hici  shew  that  where  a 

•     i  s      t^       -    •  • 
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bankrupt  is  entitled  to  his  discharge  upon  an  arrest,  he  will 
be  discharged  from  all  detainers  subsequently  lodged  against 
him:  Ex  parte  Hawkins  (a),  Ex  parte  King  {b)9  Ogle's 
Case  (c),  Ex  parte  Ross  (d),  Sidgier  v.  Birch  (e).  \Wilde, 
B. — Those  are  cases  of  contempt,  and  the  Court  asserted 
its  privilege.]  This  is  not  the  privilege  of  the  Court,  but  of 
the  bankrupt,  given  him  by  statute.  It  is  the  validity  of  the 
arrest  which  alone  gives  efficacy  to  the  detainers.  [  Wilde* 
B.  — Your  argument  is  that  two  things  are  necessary  to  give 
validity  to  a  detainer;  an  arrest  under  a  valid  writ,  and  a 
person  capable  of  being  arrested.]  In  the  present  case  the 
first  writ  had  no  operation,  because  the  bankrupt  was  privi- 
leged from  arrest. 

Cur.  adv.  vult 


1861. 


OCKIORD 
V. 

Freston. 
Chapman 

Same. 


The  following  judgments  were  now  pronounced. 


Pollock,  C.  B. — In  these  cases  I  am  of  opinion  that 
the  rules  must  be  absolute ;  and  I  may  add  that  my 
brother  Channell  is  of  the  same  opinion.  After  the  full 
discussion  of  these  cases,  I  do  not  think  it  necessary  to 
labour  the  judgment  which  I  am  about  to  pronounce. 
With  regard  to  the  first  rule,  I  agree  with  the  argument  of 
Mr.  Gray,  that  the  bankrupt's  protection  does  not  arise 
from  the  act  of  the  Commissioner,  but  from  the  statute, 
and  that  the  Commissioner  has  no  power  to  deprive  him 
of  it  The  original  protection  was  given  by  the  6  Geo.  4, 
c.  16,  and  that  enactment  has  been  repeated  nearly  ver- 
batim in  the  later  statute.  Therefore,  in  the  case  of 
Ochford  v.  Freston,  the  bankrupt  being  clearly  entitled  to 
his  protection,  the  rule  must  be  absolute  to  discharge  him 
out  of  custody. 


(a)  4  Ves.  691. 

(b)  7  Ves.  312. 
(<?)  1 1  Ves.  556. 


(<Q  1  Rose,  260. 
(e)  9  Ves.  69. 
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la  the  one  of  Ckapwam  t.  Frtttom  the  question  is  diffe- 
rent. The  bankrupt  bring  in  custody,  a  detainer  ia  lodged 
against  him ;  and  the  question  is  whether  he  can  be  legally 
detained,  the  sheriff  not  having  been  in  lank  in  arresting 
him;  or  whether  he  ought  to  be  discharged,  the  arrest 
baring  been  a  proceeding  to  which  he  was  not  liable.  No 
doubt,  the  cases  make  a  distinction  between  the  sheriff 
being  a  part y  to  a  wrongful  act,  and  where  he  is  free  from 
blame ;  but  I  think  the  derision  of  the  Hooae  of  Lords  in 
Hooper  r.  Lame  {a\  in  principle,  embraces  this  case ;  and, 
to  my  mind,  it  appears  a  trilling  and  almost  ridiculous  dis- 
tinction to  sar  that  a  man  who  is  not  liable  to  arrest  shall 
be  discharged  if  the  sheriff  was  in  fault,  but  shall  be  subject 
to  a  detainer  if  the  sheriff  was  so  far  justified  in  taking  him 
as  not  to  be  liable  to  an  action  for  so  doing;  No  doubt, 
the  sheriff  is  protected  if  he  acts  in  obedience  to  the  writ: 
that  is  so  whether  there  is  a  judgment  or  not,  or  whether  the 
judgment  is  irregular  and  capable  of  being  set  aside— with 
that  the  sheriff  has  no  concern,  he  is  justified  if  he  obeys 
the  writ.  But  it  seems  to  me  that  there  is  no  sense  in  the 
distinction  that  a  man  not  liable  to  arrest  has  a  right  to 
his  discharge  if  the  sheriff  is  in  fault,  but  has  no  right  if  the 
sheriff  is  not  blameable.  Why  should  a  person,  who  ia  not 
liable  to  arrest,  but  has  been  arrested  under  riraunstances 
which  do  not  render  the  sheriff  liable  to  an  action,  be 
sobject  to  a  detainer  any  more  than  a  person  who  has 
been  arrested  under  circumstances  which  render  the  sheriff 
responsible?  The  illegality  of  the  custody  ss  the  same  in 
both  cases — the  man  ought  not  to  hare  been  arrested,  and 
is  enrided  to  his  discharge ;  and  yet  it  is  said  that  where 
the  sheriff  is  in  fault  he  cannot  be  detained,  but  where 
the  sheriff  b  not  blameable  he  may  be  detained.  I  own  I 
cannot  see  the  sense  of  that  distinction.     It  appears  to  me 

*    ■?  H.L   ±*5 
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better  to  lay  down  this  broad  principle  in  favour  of  liberty, 
that,  where  a  man  is  illegally  arrested,  a  detainer  lodged 
against  him  during  the  continuance  of  the  illegal  custody 
shall  not  prevail  so  as  to  procure  his  detention. 

Having  regard  to  the  general  principles  on  which  the  com- 
mon law  of  this  country  proceeds,  it  appears  to  me  that  my 
view  is  justified  by  the  case  of  Hooper  v.  Lane.  There  Lord 
Cranworth,  C,  in  delivering  judgment,  said : — "  In  Pearson 
v.  Yewens  in  the  Common  Fleas,  and  Collins  v.  Yewens  in 
the  Queen's  Bench,  the  defendant  was  discharged  from 
custody  on  the  express  ground  that  he  had  been  taken  on 
an  illegal  arrest  to  which  the  sheriff  had  made  himself  a 
party,  and  so  that  the  case  of  Barratt  v.  Price  was  appli- 
cable. And  though,  on  the  same  arrest,  the  Court  of 
Exchequer,  in  Robinson  v.  Yewens,  afterwards  refused  to 
discharge  the  defendant  in  that  action,  that  was  because, 
on  the  evidence  then  brought  forward,  that  Court  was  not 
satisfied  that  the  sheriff  was  in  any  way  privy  to  the  origi- 
nal, to  the  illegal  detention ;  and  there  is  no  doubt  of  the 
right  and  duty  of  the  sheriff  to  arrest  any  one  against 
whom  he  has  a  writ,  and  who  can  be  found  in  his  bailiwick, 
whether  he  is  at  large  there  or  is  illegally  detained  there 
by  a  stranger."  Lord  Cramoorth  then  remarks  on  what 
fell  from  Parke,  B.,  in  the  case  of  Robinson  v.  Yewens,  and, 
after  observing  that  Maule,  B.,  expressly  stated  that  the 
question  was  one  of  fact,  whether  the  sheriff  did  or  did  not 
illegally  arrest  the  defendant,  proceeds  to  say :  "  The  Court 
of  Common  Fleas,  on  one  state  of  facts,  came  to  the  con- 
clusion that  he  did,  and  applied  the  authority  of  Barratt  v. 
Price.  This  Court,  on  another  state  of  facts  and  more 
evidence,  came  to  a  contrary  conclusion."  Then  Lord 
Cranworth  expresses  himself  thus:  "Though  your  lord- 
ships are  not  bound  by  the  decisions  of  the  Courts  below, 
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ISSl.        w  **  »  manifestly  inexpedient  that  what  has  been  there 

V^ —       coQtiDuoasiT  acted  on  as  «ood  law  shoold  afterwards  be 

•<  called  ia  question  in  this  Hoase,  uniesB  it  b  made  very 

C»*r»*x      ckari;  to  appear  that  rise  principles  on  which  the  jodg- 

^^        stents  hare  proceeded  rest  on  no  soli!  faondatinti.     So  fcr 

from  that  tela*  the  case  in  ttfcitemcc  to  the  question  now 

under  c\xs&deraticc»  I  think  that  the  dactrine  propounded 

and  acted  on  in  Rtrr^abt  t.  W«  ss  fibanded  on  aofid  good 

sense :  and  even  if  k  be  incocsosomt  with  the  earlier  case 

ia  Iher*  reterrec  s?  in  :ire  amznenc  '  TSarina*"*  Gaar i  m\  \  I 

have  so  iesiaciccx  in  aonanc  ▼oar  urishiss  to 


aioiem  doctraev  acted 
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a  recscc  -L^uwfjiiT  in  a*  cascAr*.*    ami  it  0L.ue.au  to 
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v.  Freston  ought  to  be  absolute.  This  is  a  matter  of  con- 
siderable importance,  because  the  rule  which  we  are  about 
to  pronounce  is  not  in  accordance  with  what  is  said  to  be 
the  practice  of  the  Court  of  Bankruptcy,  and  it  is  right 
that  the  matter  should  be  fully  investigated  before  we 
sanction  a  proceeding  at  variance  with  the  practice  of 
the  learned  persons  who  administer  the  bankrupt  law. 
It  seems  to  me,  however,  on  looking  into  the  act  of  parlia- 
ment, that  the  question  is  tolerably  clear ;  and  that  the 
Commissioner  had  not  power  to  grant  the  certificate  which 
he  granted  in  this  case,  inasmuch  as  the  time  for  granting  it 
had  not  arrived. 

The  112th  section  of  the  Act  enacts  (his  lordship  read 
this  section).  This  appears  to  me  a  clear  enactment  that 
the  bankrupt  shall  be  free  from  arrest  for  such  further  time 
as  shall  be  allowed  him  for  finishing  his  examination,  and 
no  indorsement  on  the  summons  of  the  bankrupt  is  neces- 
sary to  entitle  him  to  that  right.  The  113th  section  points 
out  what  is  to  be  done  if  the  bankrupt  is  arrested  whilst  pro- 
tected by  order  of  the  Court ;  and,  as  my  brother  Wilde  ob- 
served, it  is  expedient  that  the  Commissioners  should  do  what 
they  have  been  in  the  habit  of  doing,  namely,  indorsing  on 
the  summons  that  the  bankrupt  is  free  from  arrest,  because 
it  may  save  him  the  inconvenience  of  being  arrested  and 
applying  for  his  discharge,  and  it  gives  the  officer  about  to 
arrest  notice  that  he  must  forbear.  I  concur  in  thinking 
that  such  a  practice  is  beneficial  and  attended  with  con- 
venience. 

Now,  we  must  see  what  the  statute  enacts  with  respect  to 
the  time  allowed  to  the  bankrupt  for  finishing  his  examina- 
tion, and  for  this  purpose  we  must  refer  to  the  160th  and 
three  following  sections.  The  160th  requires  the  bankrupt 
to  prepare  a  balance  sheet,  and  the  162nd  section  enacts, 


1861. 

OCKFORD 
V. 

Freston. 

Chapman 

v. 

Same. 


47* 


ISiSl.        *  That  It  ibatL  be  kvM  Sx 
.  *ar  2te  jkc  ennoncaai  ci 


3/C   liS   JKC 


n.  j 


m 

11 


25&tiL 


:sutrcr  :u  *x  iixuer  c  x 
*cl  jimi   xk  mtui7*% 


L.    "CStSSC     U 


•f^S»^ 


5^?a 


is     •»         •» 


X    xa& 


L    ;> 


"jlw  %3si:  -  ■;.     ■-     .  a*«:t:  r 


ilil 


I     25   J 


r.T-  t 


3tt      it      Tfti"^'1_l__     1iT     ^^ 


*•: 


HILARY  TERM,    24    VICT. 


477 


estate  shall  have  become  records  of  the  Court,  shall  be 
deemed  judgment  creditors  of  such  bankrupt  for  the  total 
amount  of  the  debts  which  shall  by  such  accounts  appear 
to  be  due  from  him  to  his  creditors;  and  every  creditor  of 
any  bankrupt,  immediately  after  the  proof  of  his  debt  shall 
have  been  admitted,  shall  be  deemed  a  judgment  creditor 
of  such  bankrupt  to  the  extent  of  such  proof."  This  is  an 
express  enactment  that  the  assignees  shall  be  judgment  cre- 
ditors of  the  bankrupt  for  the  total  amount  of  his  debts,  and 
that  every  creditor,  after  proof  of  his  debt,  shall  be  a  judg- 
ment creditor  to  the  extent  of  such  proof.  The  section 
goes  on — "And  the  Court,  when  it  shall  have  refused  to 
grant  the  bankrupt  any  further  protection,  or  shall  have 
refused  or  suspended  his  certificate,  shall,  on  the  applica- 
tion of  such  assignees,  or  of  any  such  creditors,  grant  a  cer- 
tificate under  the  seal  of  the  Court,"  &c,  "  and  every  such 
certificate  shall  have  the  effect  of  a  judgment. n  I  think,  on 
the  true  construction  of  the  257  th  section,  that  the  Com- 
missioner has  no  power  to  grant  a  certificate  until  he  has 
acted  under  the  256th  section ;  and  inasmuch  as  he  granted 
a  certificate  before  the  period  for  his  so  acting  arrived,  he 
has  done  that  which  the  legislature  has  not  authorized  him 
to  do.  We  have  no  power  to  set  aside  the  certificate,  but 
we  have  power  over  the  writ.  I  am  of  opinion  that  it  ought 
to  be  set  aside. 

With  respect  to  the  case  of  Chapman  v.  Freston,  if  the 
matter  had  rested  with  myself  alone,  I  should  require  time 
for  consideration,  because  I  am  by  no  means  satisfied  that 
the  bankrupt  is  entitled  to  his  discharge.  If  the  case 
depended  on  the  authorty  of  Hooper  v.  Lane,  it  would  be 
my  duty  to  give  effect  to  it ;  but  in  my  opinion  this  case 
is  not  governed  by  it,  and  we  are  asked  to  go  a  step  further 
than  the  House  of  Lords.   I  think  it  is  a  mistake  to  suppose 
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ImU.  that  we  ought,  in  a  case  of  the  kind,  to  do  otherwise  thin 
tVttutD  consider  what  is  the  lav.  and  it  seems  to  me  a  hardship 
~  *  ^  on  a  man,  who  is  no  more  a  party  to  an  illegal  arrest  than 
Our***  anT  other  member  cf  the  communitT,  that  when  he  seeks 
S.uir.  to  enrerce  h»  legal  writ  and  take  his  debtor  into  custody, 
he  is  to  be  aaVcted  by  the  illegal  conduct  of  pet  sons  whh 
whoa  he  has  no  coccern;  and  because  the  sheriff  who 
is  ccc  an  scene  arceicred  br  him,  bat  an  officer  to  whom 
he  cist  deliver  the  writ,  and  over  whom  he  has  no 
ecctrv-u  has  acted  wrccgiy.  he  5s  to  be  deprived  of  the 
bececc  ct  his  writ.  If  the  maner  were  to  be  considered 
vie  rove*  I  caczoc  help  ihinkiug  thai  most  persona  woold 
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fully  explained  in  the  course  of  the*  argument  The  Com- 
missioners have  been  in  the  habit  of  writing  on  the  back  of 
the  summons  a  protection  to  the  bankrupt,  although  in  point 
of  law  that  was  unnecessary.  In  other  words  they  have 
done  more  than  was  absolutely  necessary,  and  for  my  part 
I  think  that,  as  it  is  attended  with  convenience,  they  may 
well  continue  to  do  so  although  we  decide  that  it  is  not 
necessary.  Then,  why  is  it  not  necessary  ?  That  depends 
on  the  112th  section,  which  says,  in  distinct  terms,  that  the 
bankrupt  shall  be  free  from  arrest  in  coming  to  surrender, 
and  after  surrender  during  the  time  limited  for  surrender, 
and  for  such  further  time  as  shall  be  allowed  him  for  finish- 
ing his  examination.  In  this  case  the  bankrupt  was 
arrested  after  an  adjourned  meeting  and  before  his  final 
examination.  It  cannot  be  said  that  an  adjourned  meeting 
for  the  purpose  of  continuing  his  last  examination  is  not  part 
of  the  time  allowed  him  for  finishing  his  examination,  and 
therefore  the  protection  extends  to  that  time.  Mr.  Cole- 
ridge  however  put  the  matter  on  the  only  ground  on  which 
it  could  be  put,  and  argued  that  those  words  must  be 
governed  by  the  succeeding  wrords,  "and  for  such  time  after 
finishing  his  examination  until  his  certificate  be  allowed  as 
the  Court  shall  from  time  to  time,  by  indorsement  upon  the 
summons  of  such  bankrupt,  think  fit  to  appoint."  But  such 
a  construction  would  violate  the  grammar  and  sense  of  the 
enactment.  It  is  said  that  we  ought  not  to  be  bound  by 
the  rules  of  grammar  in  cases  where  there  is  a  plain  inten- 
tion at  variance  with  the  grammatical  construction ;  but  it 
is  obvious  that  the  Courts  cannot  dispense  with  the  rules  of 
grammar,  for,  if  they  did,  they  would  have  no  means  of  con- 
struing acts  of  parliament.  Where  a  section  consists  of 
several  members,  and  at  the  end  of  it  is  found  a  general 
expression,  the  only  means  we  have  of  determining  whether 
that  expression  refers  to  the   antecedent  members  is  by 
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seeing  what  is  the  plain  grammatical  construction  of  the 
sentence.  If  we  put  upon  this  section  the  construction 
contended  for,  we  should  be  doing  great  violence,  not  only 
to  the  grammar,  but  to  the  intention  of  the  legislature ;  for  a 
similar  provision,  giving  protection  up  to  time  of  the  last 
examination,  is  to  be  found  in  the  6  Geo.  4,  c  16  (a),  with- 
out any  such  qualification  as  is  now  attempted  to  be  imposed. 
I  see  no  reason  for  supposing  that  the  legislature,  when  in 
the  last  Act  they  adopted  the  language  of  the  6  Geo.  4, 
c.  16,  intended  to  attach  to  it  anything  more  than  the  words 
themselves  import. 

That  being  so,  the  other  questions  become  unimportant, 
because  there  is  a  direct  legislative  provision  that  the  bank- 
rupt shall  be  absolutely  free  from  arrest  up  to  the  time  of 
his  last  examination ;  and  there  is  nothing  at  variance  with 
that  in  the  subsequent  sections.  Section  256,  which  gives 
the  Commissioner  power  to  refuse  the  bankrupt  any  further 
protection,  speaks  of  "the  last  examination"  or  "any  ad- 
journment thereof;*  and  section  257  provides  for  the 
Commissioner  granting  a  certificate  after  he  has  refused  the 
bankrupt  any  further  protection.  Those  sections  furnish  no 
argument  against  the  clear  meaning  of  the  1 12th  section, 
and  therefore  we  must  give  effect  to  it  For  these  reasons, 
I  am  of  opinion  that  the  bankrupt  is  protected  from  arrest 

The  question  in  Chapman  v.  Frtston  turns  upon  whether 
the  bankrupt,  being  by  the  statute  free  from  arrest,  can  be 
legally  kept  in  custody  by  reason  of  a  detainer  lodged 
against  him.  That  must  be  decided  by  the  principle  unani- 
mously adopted  in  Hooper  v.  Lane,  The  principle  there 
laid  down,  whether  rightly  or  wrongly,  is  this,  that  if  a  man 
be  in  illegal  custody  when  a  detainer  is  lodged  against  him, 
that  detainer  shall  not  operate  against  him ;  in  other  words, 
if  he  is  once  in  illegal  custody  he  must  be  set  at  liberty  before 

(a)  Sect.  117. 
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he  can  be  legally  arrested.  I  agree  that  there  is  a  difference 
between  the  writ  in  Hooper  v.  Lane  and  the  writ  in  this 
case,  because  here  the  defendant  could  not  have  been  dis- 
charged by  habeas  corpus,  so  far  as  the  writ  was  concerned. 
But  Mr.  Gray  put  the  case  on  a  ground  which  I  think  is 
unassailable — that,  although  it  may  have  been  a  legal  writ, 
the  bankrupt  was  by  law  free  from  arrest :  that,  to  constitute 
a  legal  arrest,  two  things  are  necessary,  viz.  a  good  writ  to 
arrest,  and  a  man  who  is  by  law  capable  of  being  arrested, 
which  was  not  the  case  here,  since  the  bankrupt  was  not  by 
law  liable  to  be  arrested.  If,  after  his  arrest,  he  had  applied 
to  a  Judge  at  Chambers  for  a  writ  of  habeas  corpus,  it 
seems  to  me  that  he  would  have  been  entitled  to  his  dis- 
charge, and  for  this  reason — because  he  was  not  by  law  liable 
to  arrest.  If  that  be  so,  the  arrest  was  not  under  a  lawful 
writ,  and  then  the  principle  in  Hooper  v.  Lane  applies,  and 
the  detainer  lodged  against  him  was  inoperative. 

For  these  reasons  I  think  that  the  rule  in  Chapman  v. 
Freston  should  also  be  made  absolute. 

Rules  absolute. 
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Pleas  (inter  alia). — First,  never  indebted.  Secondly,  that  joint  stock 
the  contracts  were  made  and  the  debts  contracted  by  and  incorporated 
by  means  of  the  fraud  of  the  plaintiff.  tration  ofa 

memorandum 
of  association  under  the  19  &  20  Vict.  c.  47,  but  no  articles  of  association  were  executed. 
Before  the  first  general  meeting  the  subscribers  of  the  memorandum  of  association,  acting  as 
directors  of  the  Company,  appointed  one  of  their  own  number  manager  of  the  mine,  at  a  salary 
of  350/.  a  year*— .Heta,  that,  under  the  provisions  contained  in  Table  B.,  the  subscribers  of 
the  memorandum  of  association,  as  directors,  had  power  to  make  the  appointment,  and  that  it 
was  not  illegal  either  at  common  law  or  otherwise. 
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15*1.  Ar  die  tjI,  be&re  BnnmmlL,  BL,  at  the  Middlesex  sittings 

in  last  Michaelmas  Ton,  it  appeared  that  the  defendants 
were  a  joint  stock  Company  incorporated  under  the  19  &  SO 
Vict,  c  47.  The  memorandum  of  association  was  signed 
by  seven  persona,  of  whom  the  plaintiff  was  one,  oo  the 
22nd  of  December,  !*.:£,  and  was  after  wards  duly  regis- 
tered, bat  no  articles  of  association  were  ever  executed. 
On  the  39th  of  March.  1*59,  at  a  meeting  of  the  sub- 
scribers of  the  memorandum  of  association,  a  resolution  was 
passed,  which  appeared  in  the  minute  books  of  the  Company 
as  follows  :— 

"At  a  meetine  of  the  Board  of  Directors  held  this  29th 
day  of  March,  I  £59. 

*-"  Present :  R-  Eales,  Eeq-,  in  the  Chair. 

« Messrs.  D.  T.  Johnson,  W.  Watkins  and  Thomas 
Fuller. 

"  Resolved — That  the  directors  risk  the  mine  on  Tues- 
day the  5th  of  April,  &c.  That  •  •  •  this  meeting  be 
adjourned  until  that  day,  to  be  held  upon  the  mine,  for  the 
purpose  of  making  the  appointment  of  Mr.  R.  Eales  as 
manager  of  the  mine,  and  for  other  business. 

"  R.  Eales,  Chairman." 

On  the  5th  of  April,  1859,  a  further  meeting  of  the  di- 
rectors was  held,  and  a  resolution  passed  and  entered  in 
the  Company's  minute  book,  of  which  the  following  is  a 
copy : — 

"At  an  adjourned  meeting  of  directors  held  on  the 
mine  this  5th  day  of  April,  1859. 

"Present:  D.  T.  Johnson,  R.  Eales,  W.  Watkins,  R. 
Watson,  J.  Dixon  and  Thomas  Fuller. 

"  The  minutes  of  the  last  meeting  were  read  and  con- 
firmed. 

"  Resolved— That  R.  Eales  be  the  manager  of  the  mine, 
at  a  salary  of  350/,  per  annum." 
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The  plaintiff  removed  from  Exeter  to  Keswick  for  the        1861. 
purpose  of  taking  the  management  of  the  mine.     At  the       ^tr*     ' 
first  ordinary  general  meeting  of  the  shareholders,  which  *. 

^     °  CUMBERLAHD 

was  held  on  the  28th  of  October,   1859,  directors  were        Black 
appointed,  and  a  resolution  was  passed  that  the  salary  of     Compant. 
the  plaintiff  should  be  1501  a  year;  but  it  did  not  appear 
that  the  resolution  was  assented  to  by  the  plaintiff. 

The  defendants'  counsel  submitted,  first,  that  the  original 
contract  was  invalid,  and,  secondly,  that  the  contract  for 
salary  at  the  rate  of  150/.  a  year  had  been  substituted  for  it. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

Phinn,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds :  first,  that  there  was  no  evidence 
of  any  valid  or  binding  contract  between  the  plaintiff  and 
the  Company  created  by  the  resolutions  of  the  29th  of 
March  and  the  5th  of  April,  1859;  and,  secondly,  that  the 
contract,  if  any,  created  by  the  above  resolutions  was  illegal 
and  void,  and  was  of  no  effect  until  confirmed  by  a  general 
meeting  of  the  Company. 

Collier  and  Karslake  now  shewed  cause. — This  being  a 
Company  registered  under  the  19  &  20  Vict.  c.  47,  and  no 
articles  of  association  having  been  executed,  the  Company 
is  subject  to  the  regulations  in  the  Schedule,  Table  B. 
The  41st  section  of  the  Act  is  that  which  governs  contracts 
made  by  the  Company.  By  clause  2,  "  Any  contract  which, 
if  made  between  private  persons,  would  be  by  law  required 
to  be  in  writing  and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the  Company  in 
writing,  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  Company,  and  such  contract  may 
in  the  same  manner  be  varied  or  discharged."  The  sub- 
scribers of  the  memorandum  of  association  had  authority 
to  bind  the  Company.     By  the  44th  clause  of  Table  B., 
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1861.  "  the  number  of  the  directors,  aod  the  names  of  the  first 

KZS~*~/  directors,  shall  be  determined  by  the  subscribers  of  the 

v.  memorandum  of  association."     And,  by  the  45th,  "until 

CDMBnLAVD  J 

Black  directors  are  appointed,  the  subscribers  of  the  memorandum 
LiadMimk  .    . 

Compact,  of  association  shall,  for  all  the  purposes  of  this  Act,  be 


deemed  to  be  directors."  By  the  46th  clause,  the 
of  the  Company  is  to  be  managed  by  the  directors;  and  it 
appears,  from  clause  61,  that  appointments  of  officers  may 
be  made  by  directors.  There  is  no  section  of  the  Act  or 
clause  of  the  regulations  which  makes  it  necessary  that  the 
appointment  should  be  confirmed  by  a  general  meeting. 
[Martin,  B. — Clause  47  provides  that  the  office  of  director 
shall  be  vacated  if  he  holds  any  other  office  or  place  of 
profit  under  the  Company.  That  seems  to  shew  that  the 
statute  contemplates  a  director  being  appointed  to  an 
office.] 

Fhiun  and  Griffits,  in  support  of  the  rule. — The  main 
question  is,  whether  directors  can  bind  a  Company  by 
giving  to  each  other  offices  at  salaries  to  continue  beyond 
the  period  of  their  continuance  in  office.  The  question 
was  considered  by  the  House  of  Lords  in  Ernest  v.  NichoUs(a), 
Table  B.,  clause  22,  contains  directions  as  to  the  first 
general  meeting  of  the  Company,  at  which,  by  clause  48, 
the  whole  of  the  directors  are  to  retire  from  office,  and, 
by  clause  51,  the  vacancies  are  to  be  filled  up  by  the  elec- 
tion of  the  ordinary  directors  to  be  chosen  by  the  share- 
holders. The  subscribers  of  the  memorandum  of  association 
are  statutory  directors,  not  having  the  powers  of  ordinary 
directors.  [Wilde,  B. — By  clause  45,  they  are  to  be  deemed 
directors  for  all  the  purposes  of  the  Act.]  That  clause 
provides  that,  until  directors  are  appointed,  the  subscribers 
of  the  memorandum  of  association  shall  be  deemed  to  be 

(a)  6  11.  L.  401. 
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directors.     Their  office  is  declared  by  the  Act;  they  cannot       1861. 

take  upon  themselves  any  other;  they  have  no  power  to      vtTr^' 

resign,  and  it  would  be  contrary  to  the  Act  for  such  a  di-  *. 

Cumberland 

rector  to  take  upon  himself  any  other  office.  The  sub-  Black 
scribers  of  the  memorandum  of  association,  as  directors,  Qoubaxy. 
are  trustees  for  those  who  may  become  shareholders,  and  it 
is  contrary  to  public  policy  that  they  should  be  allowed  to 
pay  themselves.  In  equity  no  trustee  is  permitted  to  do  so. 
This  is  not  a  question  between  a  stranger  and  the  Com- 
pany, but  between  the  Company  and  the  directors. — (They 
referred  to  Regina  v.  The  Commissioners  for  Paving  jpc. 
Cheltenham  (a).) 

Martin,  8. — The  question  whether  there  was  any  evi- 
dence of  a  contract  depends  upon  the  19  &  20  Vict.  c.  47. 
It  appears  to  us  that  the  contract  was  one  which,  if  made 
by  a  private  person,  might  have  been  made  by  parol  with- 
out writing.  Then  the  3rd  clause  of  the  41st  section  of 
that  Act  enacts  that  "  any  contract  which,  if  made  between 
private  persons,  would  by  law  be  valid,  although  made  by 
parol  only  and  not  reduced  into  writing,  may  be  made  by 
parol  on  behalf  of  the  Company  by  any  person  acting  under 
the  express  or  implied  authority  of  the  Company,  and  such 
contract  may  in  the  same  way  be  varied  or  discharged." 
And  the  section  goes  on  to  enact  that  "  all  contracts  made 
according  to  the  provisions  therein  contained  shall  be  effec- 
tual in  law,  and  shall  be  binding  on  the  Company  and  their 
successors  and  all  other  parties  thereto,  their  heirs,  exe- 
cutors and  administrators,  as  the  case  may  be."  Here  the 
directors  who  made  the  appointment  were  acting  under  the 
authority  of  the  Company.  It  was  argued  that  the  contract 
was  void  at  law.  But  where  a  contract  is  entered  into 
between   two  parties  it   should  be   enforced,  unless  it  is 

(a)  1  Q.  B.  467. 
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clearly  shewn  to  be  illegal.     No  authority  has  been  cited  to 
shew  that  this  contract  is  illegal  at  common  law.   No  doubt, 
••  Companies  cannot  enter  into  contracts  contrary  to  the  19&20 

CUMBERXAKD  r  " 

Black       Vict  c.  47.     The  validity  of  their  contracts  depends  upon 
Lbad  Mikx 
Commit,     that  statute,  but  I  think  that  the  statute  does  not  render 

this  contract  illegal.  I  agree  with  Mr.  Phirm  that  it  may 
be  dangerous  to  allow  directors  to  bind  the  Company  by 
such  a  contract  as  this.  But  it  is  our  duty  to  construe  the 
Act  without  reference  to  considerations  of  that  sort.  People 
must  take  care  not  to  become  members  of  Companies 
unless  they  are  satisfied  with  the  directors.  By  clause  13, 
when  the  memorandum  of  association  has  been  registered 
the  subscribers  are  incorporated.  The  44th  clause  provides 
that  "the  number  of  directors,  and  the  names  of  the  first 
directors,  shall  be  determined  by  the  subscribers  of  the 
memorandum  of  association."  By  the  45th  clause,  "  until 
directors  are  appointed,  the  subscribers  of  the  memorandum 
of  association  shall,  for  all  the  purposes  of  this  Act,  be 
deemed  to  be  directors."  There  is  no  provision  that  the  di- 
rectors shall  have  any  greater  power  than  the  subscribers  to 
the  memorandum  of  association.  The  61st  clause  is  a  legis- 
lative declaration  that  the  directors  may  appoint  officers; 
but  that,  by  clause  47,  is  subject  to  the  provision  that  the 
office  of  director  shall  be  vacated  if  he  holds  any  other 
office  of  profit  under  the  Company.  That  shews  that  it  is 
legal  to  appoint  a  director  to  an  office  of  profit.  It  was 
argued  that  it  is  unsafe  to  give  temporary  directors 
such  a  power.  Still  these  directors,  though  only  directors 
for  the  time  being,  have  the  power  of  directors  for  all  pur- 
poses.    Therefore  the  rule  must  be  discharged. 

Channell,  B.— I  am  also  of  opinion  that  the  rule  must 
be  discharged.  The  question  is,  whether  such  a  contract 
as  that  sought  to  be  enforced  by  the  plaintiff  can  be  binding. 
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I  see  nothing  to  render  it  illegal  at  common  law.  As  to 
the  statute  19  &  20  Vict,  c.47,  Table  B.,  rules  61  and  47, 
so  far  from  leading  to  the  inference  that  the  appointment  «. 

m  .       CUMBBBLAHD 

of  a  director  to  an  office  to  which  a  salary  is  attached  is  Black 
illegal,  in  effect  shew  that  it  is  legal,  subject  to  the  conse-  Company. 
quence  that  the  party  appointed  vacates  his  office  of  director. 
I  do  not  feel  pressed  by  the  argument  that  the  authority  of 
the  statutory  directors  is  limited  in  point  of  time ;  the 
authority  of  all  the  directors  is  limited  in  that  respect  by 
the  48th  clause.  The  power  of  the  statutory  directors 
appears  to  be  the  same  as  that  of  the  directors  to  be  elected 
by  the  shareholders. 

Wilde,  B. — It  is  conceded  that  the  persons  who  passed 
the  resolution  appointing  the  plaintiff  manager  of  the 
mine  were  directors,  and  that  the  Company  has  not  made 
any  rules  for  itself.  The  19  &  20  Vict.  c.  47  allows  persons 
associating  together  to  form  a  Company  to  make  rules  by 
which  they  may  circumscribe  the  powers  of  the  directors. 
This  Company  not  having  done  so,  the  rules  in  Table  B. 
apply  to  it.  Rule  46  is  as  follows :  "  The  business  of  the 
Company  shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  Company  as  are  not  by  this 
Act  or  by  the  articles  of  association,  if  any,  declared  to 
be  exerciseable  by  the  Company  in- general  meeting"  &c. 
Therefore  there  is  a  statement,  which  is  plain  and  unam- 
biguous, that  the  directors  are  to  exercise  all  the  powers 
of  the  Company  except  those  which  are  to  be  exercised 
by  a  general  meeting.  Neither  the  statute  nor  any  rules 
direct  that  the  power  here  exercised  is  to  be  exercised 
only  by  a  general  meeting.  It  has  been  objected  that  it  is 
inexpedient  to  permit  directors  to  appoint  one  of  their  own 
number  to  an  office  of  profit  I  think  the  objection  is  a 
sound   one,  for   the  directors  might  enter  into  contracts 
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1861.  injurious  to  the  Company.  But  the  answer  is,  that  the 
shareholders  might  have  executed  articles  of  association 
restraining  their  powers.  A  former  statute  on  this  subject 
(7  &  8  Vict  c.  110,  s.  29)  provided  that  no  contract  in 
which  a  director  should  be  interested  should  have  snj 
force  unless  confirmed  by  a  general  meeting.  In  the 
present  Act  the  legislature  has  thought  fit  to  withdraw 
that  protection  from  shareholders,  leaving  them  to  take 
care  of  themselves.  The  45th  rule  provides  that,  until  di- 
rectors arc  appointed,  the  subscribers  to  the  memorandum 
of  association  shall  for  all  purposes  have  the  power  of 
directors.  If,  therefore,  shareholders  desire  to  protect  them- 
selves, they  must  take  care  to  limit  the  powers  of  their 
directors. 

Bramwbll,  B. — I  am  of  the  same  opinion.  It  may  be 
that  the  directors  have  been  guilty  of  a  breach  of  trust  in  ap- 
pointing the  plaintiff  manager  of  the  mine  at  an  extravagant 
salary ;  but  with  that  we  have  no  concern. 

Rule  discharged. 


J**.  1-1,15.     Hole  r.  The  Sittinobourne  and  Sherrnbss  Railway 

Company. 

The  defend-       J^  HE  first  count  of  the  declaration  stated  that,  before  and 

ants,  toil- 

way  Company,  at  the  time  of  the  committing  by  the  defendants  of  the 
were  authori- 
sed bjthexract  several  grievances  &c,  there  was  and  yet  is  a  certain  arm 

to  eensmrta    of  the  sea  called  the  Swale,  situate  in  the  county  of  Kent, 

raihraj  bridge 

serosa  a  navigable  river.  The  Ac:  provided  that  it  should  not  be  lawful  to  detain  any  vessel 
navigating  the  river  fur  a  longer  time  than  sufficient  to  enable  any  carriages,  *i?— *u  <* 
passengers,  ready  to  traverse,  to  cross  the  bridge  and  for  opening  it  to  admit  such  Tassel. 
The  defendants  emploved  a  contractor  to  construct  the  bridge  in  conformity  with  the 
provisions  of  the  act  of  parliament,  but  before  the  works  were  completed  the  bridge,  from 
some  defect  in  its  construction,  could  not  be  opened,  and  the  plaintiff's  vessel  was  pre- 
vented from  navigating  the  river. — Held,  that  the  defendant?  were  liable  for  the  damage 
thereby  caused  to  the  plaint di 


HILARY  TERM,    24    VICT.  489 

and  which  said  arm  of  the  sea  was  and  is  a  public  navi-        1861. 
gable  channel  and  passage  for  all  the  liege  subjects  of  our      vTTr"""/ 

MOLS 

lady  the  Queen  to  pass  and  repass  with  their  ships  and  ». 

SlTTJHQ- 

vessels  at  their  free  will  and  pleasure :  that  before  the  times    boorn ■  and 
aforesaid,  and  after  the  passing  and  coming  into  force  of  an   Railway  Co. 
act  of  parliament  made  in  a  session  of  parliament  holden 
in  the  19th  and  20th  years  of  her  present  Majesty,  inti- 
tuled &c.  (19  &  20  Vict.  c.  Ixxv.),  the  defendants,  under 
and  by  virtue  of  the  provisions  of  the  Act,  constructed  and 
built  a  swing  or  opening  bridge  over  and  across  the  said 
public  navigable  channel  or  passage  of  the  Swale,  and  which 
said  bridge,  at  the  time  aforesaid,  was  over  and  across  the 
said  channel  or  passage,  and  under  the  management  and 
direction  and  control  of  the  defendants,  and  without  the 
opening  of  which  said  bridge  by  the  defendants,  at  the 
times  aforesaid,  to  admit  ships  or  vessels  with  their  cargoes 
navigating  the  said  channel  and  passage  to  pass  the  same 
bridge,  any  such  ship  or  vessel  with  its  cargo  so  navigating 
the  said  channel  or  passage  of  the  Swale  at  the  times  afore- 
said could  not  pass  through  the  same  or  through  the  said 
bridge :  that,  before  and  at  the  time  of  the  committing  by 
the  defendants  of  the  grievances  &c,  a  ship  or  vessel  called 
the  "  Jason,"  laden  with  a  cargo  of  goods  and  merchandize 
of  the  plaintiff  under  a  charterparty  with  the  owners  of 
such  ship  or  vessel,  was  being  navigated  with  the  said 
cargo,  for  the  plaintiff,  through  and  along  the  said  channel 
or  passage  of  the  Swale,  and  the  plaintiff  and  the  master  of 
the  said  ship  at  the  time  last  aforesaid  were  respectively 
desirous  that  the  said  ship  or  vessel  called  the  "Jason"  with 
the  plaintiff's  said  cargo  therein  should  pass  through  the 
said  bridge,  whereof  the  defendants  always  had  notice;  and 
that  all  things  were  done  and  performed,  and  all  requests 
made,  and  all  notices  given,  and  all  things  and  events  hap- 
pened and  occurred,  and  all  things  existed,  and  all  times 
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elapsed,  to  entitle  the  plaintiff  to  hare  the  said  bridge 
opened  by  the  defendants,  to  enable  the  said  ship  or  ▼easel 
».  &c.  to  pass  through  the  said  bridge,  without  being  detained 

aoutxx  ax»   for  any  longer  space  of  time  than  as  in  the  said  Act  in  that 
IuI^t™.  behalf  mentioned :  Yet  the  defendants,  not  regarding  their 
duty  in  that  behalf,  wilfully,  wrongfully  and  injuriously, 
and  contrary  to  the  said   Act,  neglected  and  refused  to 
open  the  said  bridge  on  the  occasion  on  which  tne  plaintiff 
and  the  master  of  the  said  ship  were  respectively  so  desirous 
that  the  said  ship  or  Teasel  &c  should  pass  through  the  said 
bridge,  for  a  much  longer  space  of  time  than  was  sufficient 
to. enable  any  trains  or  carriages,  animals  or  passengers, 
ready  to  traverse  the  railway  or  carriage  road  over  the  said 
bridge,  to  cross  the  said  bridge,  and  for  opening  the  said 
bridge  to  admit  the  said  ship  or  vessel  &c  to  pass  the  same, 
and  for  more  than  ten  minutes  on  such  occasion  aforesaid ; 
and  thereby  the  defendants  on  the  occasion  aforesaid  wfl- 
fully,  wrongfully  and  unlawfully,  and  contrary  to  the  said 
statute,  detained  the  said  ship  or  vessel  called  the  "Jason,* 
so  navigating  the  said  channel  of  the  Swale  with  the  said 
cargo  therein,  and  hindered  and  prevented  the  said  ship  or 
vessel  with  the  said  cargo  therein  trom  passing  through  the 
said  bridge  for  a  much  longer  space  of  time  than  was  suffi- 
cient to  enable  any  train  or  carriages*  mimafc  or  passengers 
&c  to  cross  the  said  bridge,  and  tor  opening  the  said  bridge 
to  admit  the  said  ship  or  vessel  it  to  pass  the  same,  and 
for  more  than  ten  minuses  on  the  occasion  aforesaid,  to  wit, 
for  the  space  of  one  week  and  more. — The  declaration  then 
proceeded  to  allege  that  thereby  the  ship,  with  the  plain- 
er* cargo  therein,  was  necessarily  hizsdered  «v} 
in  carigadsz  lie  public  cavigabCe  chancel  oc   the  S 

throat-  :Le  bridge  to  the  pLiia::dTs  wharf  bevood  the 

o-  ±e  piiin^f  was  pcevecied  rrccn  discharging 

cary:  at  the  wharf  X*  a  Iccger  spare  o:  dax  than  he 


■i  -~. 


Hole 
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otherwise  would  have  been,  and  thereby  sustained  great        1861. 

loss  and  damage ;  and  the  plaintiff,  in  order  to  prevent 

further  loss  and  damage  and  to  discharge  the  cargo  accord-       ^   v. 

ing  to  the  charterparty,  was  necessarily  forced  and  obliged    bou&mb  ahd 

Sbsekmkss 
to  unload  the  cargo  into  lighters  to  convey  it  to  the  plain-   Railway  Co. 

tiff's  wharf,  and  thereby  the  plaintiff  was  put  to  expense. — 

The  declaration  contained  similar  counts  for  the  detention 

of  two  other  ships  of  the  plaintiff,  called  the  "Admiral"  and 

the  "  Alice." 

Pleas  (inter  alia). — First,  not  guilty.  Secondly,  that  the 
defendants  did  not  construct  or  build  the  said  bridge,  nor 
was  the  same  under  the  management,  direction  or  control 
of  the  defendants  as  alleged. — Issues  thereon. 

At  the  trial,  before  Cockburn,  C.  J.,  at  the  last  Kent 
Summer  Assizes,  the  following  facts  appeared : — The  plain- 
tiff was  a  tanner,  carrying  on  his  business  at  Milton,  near 
Sittingbourne,  in  the  county  of  Kent.  The  defendants 
are  a  Company  incorporated  by  the  19  &  20  Vict.  c.  lxxv. 
for  the  purpose  of  making  a  railway  from  Sittingbourne  to 
Sheerness,  in  the  county  of  Kent.  By  the  18th  section  of 
that  Act  (a)  the  defendants  were  empowered  to  construct  a 
railway  commencing  in  the  parish  of  Sittingbourne  and 
crossing  the  passage  called  the  Swale,  which  is  a  public 
navigable  channel,  by  an  opening  bridge,  and  terminating 
at  Sheerness.  In  November,  1856,  the  defendants  entered 
into  a  contract  with  one  Withers  for  the  construction  of 
the  railway  and  works,  according  to  the  provisions  of  the 
Act,  and  he  accordingly  erected  an  opening  bridge  across 
the  Swale,  about  three  miles  above  the  Milton  town  wharf. 
The  26th  section  of  the  19  &  20  Vict.  c.  lxxv.  enacts  "  that 
it  shall  not  be  lawful  for  the  Company,  or  any  person 
acting  under  them,  to  detain  any  vessel  navigating  the 
Swale  for  a  longer  space  of  time  than  may  be  sufficient  to 

(a)  Post,  p.  493. 
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1S6L        enable  mnj  trains  or  carriages*  animals  or  pamingm,  ready 
s*7Tr*~'      to  traverse  the  said  railway  or  carriage  road  over  the  mid 


*.  bridge*  to  cross  the  said  bridge,  and  far  opening  die  mid 

wui  ax»    bridge  to  admit  soch  Teasel  to  pas  through  the  sane;  sod 
KauvatC*.   in  case  the  Company,  or  any  person  acting  under  diem, 


shall  detain  any  soch  Teasel  for  a  longer  space  of  time  than 
ten  minutes,  or  demand,  take  or  receive  any  toll  for  the 
pamags  of  any  Teasel  through  the  said  bridge,  the  Company 
or  person  so  offending  shall  in  every  soch  caae  forfeit  sod 
pay  any  sum  not  exceeding  the  sum  of  10L ;  hot  nothing 
in  this  Act  shall  prevent  any  remedy  for  damages  which 
any  party  may  sustain  in  respect  of  any  such  detention  as 
aforesaid.*  In  February.  ISoO,  the  plaintiff  drntteied  two 
vessels*  called  the  -"Jason*  and  "Admiral**  to  bring  a 
cargo  of  bark  from  Antwerp  to  the  Milton  town  wfaarC 
On  the  13th  Febraarv  the  vesaefe  anrived  at  the  defend- 
ants  bridge,  wben  it  was  foond  to  be  dosed.  Ob  appli- 
cation to  the  engineer,  he  stated  that  the  biklgi  eonld  not 
be  opened  for  a  week  or  a  fortnschc.  The  bridge  was  in  met 
out  of  repair,  and  could  ooc  be  Efied  in  consequence  of 
one  of  the  wheels  being  broken*  The  tench  remained 
there  until  the  t£di  February,  when  the  pmmtijf  hired 
three  barges*  and  by  that  means  discharged  the 
within  the  time  allowed  bx  lie  ccarteiuarii.  At 
Withers*  :h*  coccnctcr.  had  not  comc&eced  tie  works*  and 
he  v5d  20c  deiiver  them  up  cc  die  ietencancs  antil  Jwhr, 
1m50* 

I:  was  socmiesai*  oo  befraif  of  die  dcwenJancs*  t 
these  circumstances  thex  were  ncc   3acie>     The   Li 

reserved  ihe  rctoc :  sod  i  veniict  wm  *c«mi  mr  the 
FL  w*£JL  2Jw  *  5a.  cstmstces* 

EuncHaa*  ia  !ast  Mlcaaeianss  Tern*  occained  a  mie  nmi 
:u  eaoer  fie  Teriict  :br  fie  ieteccancs*  ,*n  fie  ground  that 
-Jure  was  :xc  ■f^riie'ice  w  Sx  sient  wich  "JacuitT 
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Lush  and  Denman  appeared  to  shew  cause  in  the  present 
Term  (Jan.  14) ;  but  the  Court  called  on 


1861. 


Hols 

V. 
SlTTIHG- 


Hawkins  and  Hannen  to  support  the  rule. — The  con-  bourne  a»d 
tractor  is  liable,  not  the  defendants.  The  defendants  did  a  r^lwat  Co. 
legal  act  in  causing  the  bridge  to  be  constructed.  At  common 
law,  if  the  same  person  is  owner  of  the  soil  on  both  sides 
of  a  navigable  river,  he  may  construct  a  bridge  over  it,  if  in 
so  doing  he  does  not  interrupt  the  navigation.  [Pollock, 
C.  B. — I  doubt  if  any  person  is  at  liberty  to  make  a  bridge 
over  a  road.  It  is  some  injury  to  the  road  to  deprive  it  of 
light  and  air.  Martin,  8. — Probably  it  is  a  question  of  fact 
whether  the  erection  is  a  nuisance  to  the  road.]  The 
19  &  20  Vict  c.  xxv.  recites,  that  "the  making  of  a  railway 
from  Sittingboume  to  Shecmess,  &c,  with  an  opening 
bridge  at  or  near  the  King's  Ferry,  over  the  passage  called  the 
Swale,  would  be  attended  with  public  and  local  advantage." 
The  1 8th  section  defines  the  undertaking  of  the  Company, 
viz.  the  railway  and  bridge  over  the  Swale  (a).  The  19th 
section  empowers  the  Company  to  make  the  railway  and 
bridge  according  to  certain  plans.  Section  21  requires 
the  bridge  to  be  constructed  according  to  plans  approved 
of  by  the  Admiralty.  By  section  26  the  Admiralty  may 
establish  rules  and  regulations  for  opening  and  closing  the 


(a)  Sect.  1 8.—"  That  the  under- 
taking of  the  Company  shall  be 
the  following  railway  and  works, 
namely, 

"  A  railway  commencing  at  or 
near  Water  Lane,  in  the  parish  of 
Sittingboume,  and  crossing  the 
passage  called  the  Swale  by  an 
opening  bridge,  and  terminating 
at  or  near  the  Ordnance  land, 
near  Broad  Street,  Mile  Town, 
Sheerne88,  in  the  parish  of  Min- 
ster in  the  Isle  of  Sheppy. 


"A  bridge  over  the  said  pas- 
sage called  the  Swale,  in  the  line 
of  the  said  railway,  at  or  near 
the  ferry,  called  the  King's  Ferry, 
over  the  said  passage,  with  a 
carriage  road  over  such  bridge 
for  the  passage  of  carriages, 
animals  and  passengers,  with  con' 
venient  and  proper  approaches 
thereto,  as  shewn  on  the  plans 
of  the  said  railway  hereinafter 
referred  to." 
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1861.  bridge.     In  erecting  the  bridge  the  defendants  have  noi 

K*T**mJ  exceeded  the  powers  conferred  on  them  by  the   statute. 

.11  OLE 

v.  and  the  obstruction  of  the  navigation  has  been  caused  fr 
Sitting-  .  . 

bourns  and  the  imperfect  execution  of  the  works  by  the  contractor. 

Shee&xess 

Railway  Co.  \Wilde9   B. —  Suppose  the  bridge  was  constructed  so  im- 


perfectly, that  a  carriage  going  over  it  fell  into  the  water ^^ 
would  not  the  defendants  be  liable?]      Here  the  injury" 
has   arisen   from   works    in    the    course   of  construction—. 
[Pollock,  C.  B. — How  can  the  Company,  who  have  con — 
traded  with  a  person  to  build  the  bridge  for  them,  transfer 
their  liability  by  means  of  that  contract  to  some  one  else  TJ 
If  the  obstruction  had  been  caused  by  the  works  which  the 
Company  directed  the  contractor  to  perform,  they  would  no 
doubt  be  liable;  but  as  the  obstruction  arose  from  the  negli- 
gent mode  in  which  the  contractor  executed  the  works,  the 
Company  are  not  responsible.    {Pollock,  C.  B. — The  maxim 
applies:    qui  facit  per  alium,  facit  per  se.     An  obligation 
under  an  act  of  parliament  differs  very  little  from  a  contract. 
Suppose  a  person,  who  undertook  to  build  a  prison  or  a 
county  hospital,  contracted  with  another  person  to  con- 
struct a  part  of  it,  and  he  executed  the  work  imperfectly ; 
if  the  former  were  sued,  what  answer  would  it  be  to  say  that 
he  had  engaged  another  person  to  do  the  work  ?     The  de- 
fendants are  in  the  situation  of  original  contractors.]     Steel 
v.  South  Eastern  Railway  Company  {a)  decided  that,  where 
work  is  done  for  a  railway  Company  under  a   contract 
(parol  or  otherwise),  the  Company  are  not  responsible  for 
injury  resulting  to  a  third  person  from  the  negligent  manner 
of  doing  the  work,  though  they  employ  their  own  surveyor 
to  superintend  it  and  direct  what  shall  be  done.     [Pollocks 
C.  B. — There  is  a  wide  difference  between  a  liability  ari- 
sing from  the  relation  of  master  and  servant  and  that  which 
exists  in  the  present  case.     The  defendants  are  authorized 

(a)  16  C.  B.  550. 
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by  act  of  parliament  to  construct  certain  works,  and  they 
are  liable  if  injury  results  from  the  improper  execution  of 

the  works.     A  person  authorized  by  act  of  parliament  to       „   »• 

*  .  Sitting - 

construct  works  cannot  transfer  that  authority  to  another    bourne  and 

SflEERNt.83 

person  without  being  responsible  for  the  proper  execution  Hailwat  Co. 
of  them.]  No  doubt,  a  person  who  employs  a  contractor  to 
build  a  house  which  is  a  nuisance  to  his  neighbour,  does 
not,  by  entering  into  the  contract,  get  rid  of  his  responsibility, 
but  the  defendants  are  in  a  different  position.  They  are 
authorized  by  act  of  parliament  to  build  a  bridge  across  the 
river  Swale,  provided  they  do  not  exceed  the  powers  con- 
ferred on  them  by  the  Act.  If  the  bridge  is  built  in  such 
a  way  as  to  obstruct  the  navigation  of  the  river,  it  is  a 
nuisance.  The  defendants,  having  lawful  authority  to  build 
the  bridge,  employed  another  person  to  execute  the  work  : 
then  the  question  is,  could  that  person  have  built  the  bridge 
without  obstructing  the  navigation  and  so  causing  a  nui- 
sance? If  he  could,  he  is  liable,  not  the  defendants;  for  they 
employed  him  to  do  a  legal  act,  and  he  has  done  an  illegal 
act,  the  doing  of  which  was  in  violation  of  the  terms 
upon  which  he  was  employed.  In  Overton  v.  Freeman  (a) 
the  defendants  contracted  with  parish  officers  to  pave  a 
certain  district,  and  entered  into  a  subcontract  with  one 
Warren,  under  which  Warren  was  to  lay  down  the  paving 
of  a  street,  the  materials  being  supplied  by  the  defendants 
and  brought  to  the  spot  in  their  carts.  Preparatory  to 
the  paving,  the  stones  were  laid  by  labourers  employed  by 
Warren  on  a  pathway,  and  left  unguarded  at  night  The 
plaintiff  having  fallen  over  the  stones,  it  was  held  that 
Warren  was  responsible  and  not  the  defendants.  It  was 
argued,  but  without  success,  on  behalf  of  the  plaintiff,  that 
the  injury  of  which  the  plaintiff  complained  was  the  result 
of  a  public  nuisance,  and  that  whoever  contributed  in  any 

(a)  11  C.  B.  867. 
VOL.  VI. — N.    S.  O  O  EXCH. 
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1SG1.  degree  to  the  wrong  was  responsible  for  it.  Mamie,  J.,  in 
Nat7r^~'  the  course  of  bis  judgment  in  that  case,  comments  upon 
„    *-  Matthews  v.  The  West  London   Waterworks  Company  (a), 

OlTTlSQ' 

solute  asv  where  a  verdict  was  obtained  against  a  waterworks  Com- 
Kailway  Co.  panj  for  an  injury  resulting  to  the  plaintiff  from  the  negli- 
gence of  men  employed  by  certain  pipe  layers,  who  had 
contracted  with  the  Company  to  lay  down  some  water 
pipes  in  a  public  street.  He  observes  that  it  is  but  a  nisi 
prius  case ;  that  the  report  is  short  and  unsatisfactory,  and 
the  particular  circumstances  are  not  detailed.  There  is  no 
distinction  whether  the  negligence  of  the  servants  of  the 
contractor  caused  injury  to  the  person  or  to  property. 
That  appears  from  Allen  v.  Hayward  (b\  where  a  person  had 
contracted  with  Commissioners  for  improving  a  navigation 
to  perform  certain  works.  In  executing  part  of  the  work 
contracted  for  he  made  a  drain  which,  from  a  defect  in 
the  materials,  could  not  resist  water,  and  without  authority 
turned  on  the  water,  which  flooded  the  plaintiff's  land, 
[Pollock,  C.  B. — There  the  mischief  was  entirely  collateral.] 
In  Reedie  v.  The  London  and  North  Western  Railway  Com* 
pany  (c)  it  was  held  that  the  Company  were  not  responsi- 
ble for  the  negligence  of  the  servant  of  a  contractor,  who 
allowed  a  stone  to  fall  on  a  person  passing  along  the  highway. 
It  is  submitted  that  there  is  no  distinction  whether  the  mis- 
chief arises  from  negligence  in  dealing  with  real  property 
or  a  chattel.  [Pollock,  C.  B. — Suppose  a  person  employs 
a  contractor  to  build  a  house  in  London,  and  the  contractor 
builds  it  so  as  to  darken  the  windows  of  another  person,  is  not 
the  employer  liable  ?  Wilde,  B. — Or  suppose  the  contract 
binds  the  contractor  not  to  darken  the  windows? — It  appears 
to  me  that  there  is  a  distinction  between  cases  where  the 
injury  results  from  collateral  negligence  and  where  it  results 

(a)  3  Campli.  403.  (b)  7  Q.  B.  960. 

(c)  4  Kxch.  244. 
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from  the  imperfect  execution  of  the  work  contracted  to  be        1861. 
done.]     Suppose  the  bridge  had  fallen  down  before  it  was       ^Tp     ' 
delivered  up  by  the  contractor,  and  killed  a  person,  would  •• 

y  r  SlTTIKO- 

the  Company  have  been  liable  ?     In  Ellis  v.  The  Sheffield    bourn*  and 

Sbeulhem 
Gas  Consumers'  Company  (a),  that  which  the  contractor  had    Railway  Co. 

been  employed  to  do  was  a  nuisance  and  illegal. — They  also 

referred  to  Gayford  app.,  Nicholls  resp.  (J). 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  must 
be  discharged.  The  short  ground  on  which  my  judgment 
proceeds  is,  that  this  does  not  fall  within  that  class  of 
cases  where  the  principal  is  exempt  from  responsibility 
because  he  is  not  the  master  of  the  person  whose  negli- 
gence or  improper  conduct  has  caused  the  mischief.  This  is  a 
case  in  which  the  maxim  "  Qui  facit  per  alium  facit  per  se" 
applies.  Where  a  person  is  authorized  by  act  of  parliament 
or  bound  by  contract  to  do  particular  work,  he  cannot  avoid 
responsibility  by  contracting  with  another  person  to  do 
that  work.  In  Ellis  v.  The  Sheffield  Gas  Consumers'  Com- 
pany (a)  Lord  Campbell  said  it  is  "  a  proposition  absolutely 
untenable  that  in  no  case  can  a  man  be  responsible  for  the 
act  of  a  person  with  whom  he  has  made  a  contract.  I  am 
clearly  of  opinion  that,  if  the  contractor  does  the  thing 
which  he  is  employed  to  do,  the  employer  is  responsible  for 
that  thing  as  if  he  did  it  himself."  Here  the  contractor 
was  employed  to  make  a  bridge,  and  he  did  make  a  bridge, 
which  obstructed  the  navigation.  The  case  then  falls  within 
the  principle  laid  down  in  Ellis  v.  The  Sheffield  Gas  Con- 
sumers Company  (a). 

Where  the  act  complained  of  is  purely  collateral,  and 
arises  incidentally  in  the  course  of  the  performance  of  the 
work,  the  employer  is  not  liable,  because  he  never  autho- 
rized   that  act — the   remedy   is  against   the   person   who 
(a)  2  E.  &  B.  767.  (ft)  9  Exch.  702. 

oo  2 


i 
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1861.  did  it.     That,  however,  generally  affords  bat  m  poor  com- 

v"*p~'  pensaiion  to  the  party  injured ;  for  the  wrong  doer  is  usually 

••  a  common  workman.     Then  conies  the  inquiry*  who  is  the 

Simxo-  . 

bocixi  aid  master  ?    The  contractor.     In  such  cases  the  employer  is 


RailwatCo.  not  responsible. 

But  when  the  contractor  is  employed  to  do  a  particular 
act,  the  doing  of  which  produces  mischief,  another  doctrine 
applies.  Here  the  legislature  empowered  the  Company  to 
build  the  bridge:  in  building  that  bridge  the  contractor 
created  an  obstruction  to  the  navigation,  and  for  that  the 
Company  are  liable.  I  suggested,  in  the  course  of  the 
argument,  that  where  a  man  employs  a  contractor  to  build 
a  house,  who  builds  it  so  as  to  darken  another  person's 
windows,  the  remedy  is  not  against  the  builder,  bat  the 
owner  of  the  house.  It  may  be  that  the  same  principle 
applies  to  cases  where  a  man  is  employed  by  another  to  do 
an  act  which  it  is  the  duty  of  the  latter  to  do.  In  such 
cases  it  is  the  duty  of  the  owner  of  the  soil  to  inquire  what 
is  in  the  course  of  being  done — to  know  what  is  the  plan — 
to  see  that  the  materials  are  good,  and  to  take  care  that 
no  mischief  ensues.  So  here  it  was  the  duty  of  the  Com- 
pany to  see  how  the  contractor  was  about  to  conatruct  the 
bridge.  They  ought  to  hare  taken  care  to  ascertain  what 
he  was  abont  to  do — what  materials  he  would  use,  and  to 
have  seen  that  the  specification  and  the  materials  were  such 
as  would  ensure  the  construction  of  a  proper  and  efficient 
bridge.  But  I  do  not  rest  my  judgment  on  that  ground, 
but  simply  on  this,  that  there  is  a  distinction  between  mis- 
chief which  is  collateral  and  that  which  directlv  results  from 
the  act  which  the  contractor  agreed  and  was  authorised 
to  do. 

Mabtix,  B. — I  am  of  the  same  opinion.     I  wish  to  con- 
fine my  judgment  to  the  tacts  of  the  case.     When  thev 


HILARY   TERM,    24    VICT.  499 

are  known  it  is  evident  that  the  ruling  of  the  Lord  Chief       1861. 

Justice  was  correct.     The  plaintiff's  vessels  came  to  the      v— ~*     ' 

.  .  Hole 

entrance  of  a  navigable  river  and  found  it  obstructed.     His  r. 

cause  of  action  is  founded  on  the  well  known  principle,  bourne  and 
that  he  has  a  right  to  maintain  an  action  against  the  party  railway  Co. 
who  caused  the  nuisance.  In  order  to  deliver  his  cargo 
in  time  he  was  obliged  to  incur  expense  by  forwarding  it  in 
barges,  which,  in  my  opinion,  gave  him  a  right  to  special 
damage  against  the  party  who  created  the  nuisance.  He 
finds  that  the  defendants,  a  railway  Company,  were,  by  their 
Act,  authorized  to  build  the  bridge.  The  bridge  was  im- 
perfectly constructed,  and  could  not  be  opened  in  con- 
sequence of  some  defect  in  the  machinery.  Who  was  it, 
then,  who  obstructed  the  plaintiff's  vessels?  On  reference 
to  the  19  &  20  Vict  c.  lxxv.,  I  find  a  provision  that  a 
light  shall  be  exhibited  every  night  on  the  bridge  during 
its  construction.  (Sect.  24.)  Now  suppose  the  Company 
had  contracted  with  a  person  that  he  should  hang  out  a 
light,  and  the  contractor  had  omitted  to  do  so,  is  there 
any  pretence  for  saying  that  the  Company  would  not 
have  been  responsible?  The  26th  section  enacts  that 
it  shall  not  be  lawful  for  the  Company  to  keep  the  bridge 
closed  so  as  to  detain  any  vessel  navigating  the  Swale 
more  than  a  certain  time — they  may  stop  a  vessel  so  long 
and  no  longer.  The  plaintiff's  vessel  was  detained  for 
a  longer  time.  By  whom  ?  By  those  who  caused  the 
obstruction.  I  do  not  say  that  the  contractor  is  not  liable ; 
he  may  be  liable  as  one  of  the  persons  who  caused  the 
obstruction ;  or  the  Company  may  have  a  right  of  action 
against  him  on  his  contract.  But  that  is  no  answer  to  the 
plaintiff.  The  persons  liable  to  him  are  those  who,  by 
themselves  or  their  contractors,  created  the  obstruction. 
Then  it  was  said  that  the  case  resembles  that  of  master  and 
servant;  but  there  is  no  similarity.  The  parties  do  not  stand 
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1861.  in  the  relation  of  master  and  servant     It  is  simply  the 

VCV^J>  case  of  a  person  having  a  right  of  action  against  the  party 

»•  who  injured  him.    EUU  v.  The  Sheffield  Gas  Comnmtri 
Sitting- 

•ovami  axd  Company  (a)  is  almost  in  point     In  that  case  the  defend- 


BailwatCo.  ants,  in  causing  the  streets  to  be  broken  up  for  their  pipes, 
did  an  illegal  act  Here,  though  it  would  have  been  a 
legal  act  to  construct  a  proper  bridge,  an  improper  bridge 
was  erected,  which  was  a  nuisance. 

Wilde,  B. — I  am  of  the  same  opinion.  I  am  glad  that 
the  case  has  been  fully  argued,  because,  though  I  enter- 
tained a  strong  impression  that  the  law  would  turn  out  to 
be  as  we  find  it,  still,  when  we  come  to  formulate  the  prin- 
ciple in  words,  there  is  some  little  difficulty.  The  distinc- 
tion appears  to  me  to  be  that,  when  work  is  being  done 
under  a  contract,  if  an  accident  happens  and  an  injury  is 
caused  by  negligence  in  a  matter  entirely  collateral  to  the 
contract,  the  liability  turns  on  the  question  whether  the 
relation  of  master  and  servant  exists.  But  when  the  thing 
contracted  to  be  done  causes  the  mischief  and  the  injury 
can  only  be  said  to  arise  from  the  authority  of  the  employer 
because  the  thing  contracted  to  be  done  is  imperfectly  per- 
formed, there  the  employer  muse  be  taken  to  have  autho- 
rixed  the  act  and  is  responsible  for  it.  The  present  defend- 
ants were  authorized  to  take  land  for  the  purpose  of  their 
railwav,  and  to  build  a  bridge  over  the  Swale.  Instead 
of  erecting  the  bridge  themselves,  they  employed  another 
person  to  do  it  What  was  done  was  done  under  their 
authority.  In  the  course  of  executing  their  order,  the 
contractor,  by  doiug  the  work  imperfectly,  obstructed  the 
navigation.  It  is  the  same  as  if  they  had  done  it  them- 
selves.  It  is  not  distinguishable  from  the  case  where  a 
landowner  orders  a  person  to  erect  a  building  upon  his 

(<rt  2  E  &  B  7*7. 
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land  which  causes  a  nuisance.  The  person  who  ordered 
the  structure  to  be  put  up  is  liable,  and  it  is  no  answer  for 
him  to  say  that  he  ordered  it  to  be  put  up  in  a  different       sittino- 

form.  BOURNE  AND 

Sheernkm 
Railway  Co. 

Channell,  B. — Not  having  heard  the  whole  argument, 
I  will  say  no  more  than  that  I  see  no  reason  for  doubting 
the  correctness  of  the  decision. 

Rule  discharged. 


Ex  PARTE  THE  DEPUTY  CORONER  OF  MIDDLESEX.       Jan.  29. 

U.UDDLESTON,  on  behalf  of  the  deputy  coroner  of  A  deputy 

coroner,  ap- 

Middlesex,  moved  to  discharge  him  out  of  custody. — It  pointed  nnder 

JLLJ  ,        «.  *    i.      the6&7Vict. 

appeared  that  the  deputy  coroner  was  at  the  office  of  the   c.  83,  is  privi- 
coroner,  for  the  purpose  of  procuring  certain  papers,  which   a^Jt  while 
he  required  to  enable  him  to  proceed  to  hold  some  inquests,  {J^S^jn. 
when  he  was  arrested  by  process  out  of  this  Court.     By  (*ue8t 
the  6  &  7  Vict  c.  8,  a  coroner  has  power  to  appoint  a 
deputy,  who  is  in  the  same  position,  with  respect  to  his 
privilege  from  arrest,  as  the  coroner  himself.  [Martin,  B., 
referred  to  Callaghan  v.  Twits  (a).] — He  referred  to  Jarvis 
on  the  Office  and  Duty  of  Coroner,  p.  63. 

The  Court  ordered  the  officer  to  discharge  the  prisoner 
forthwith. 

(a)  9  Irish  Law  Rep.  422. 
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1861. 


Jan.  11. 


Declaration, 
that  plaintiffs 
having  bailed 
and  let  to  P. 


The  Lancashire  Waggon  Company  (Limited) 

v.  Fitzhugh. 

X  HE  second  count  of  the  declaration  stated,  that  the  plain- 
tiffs, having  bailed  and  let  to  one  George  Pell  divers  railway 
divers  waggons  waggons  for  a  certain  term,  and  on  certain  terms,  and  being 

for  a  certain 

term,  and  be-  entitled  to,  and  the  owners  of  the  said  waggons,  subject  to 

and  the  owners  l^e  interest  in  the  same  of  the  said  G.Pell  during  the  said 

subjecTtothe8  bailment  and  letting,  thereupon,  during  the  said  term,  and 

SSSi^  whi,e  the  P,aintiffs  and  the  said  G.  Pell  were  respectively  so 

during  the  said  interested,  the  defendant  broke,  forced  and  pulled  certain 

term  and  while  * 

the  plaintiffs     parts  of  the  said  waggons  from  the  same,  and  thereby  damaged 

and  Jl  .  were 
so  interested, 
the  defendant 
converted  the 
same  to  his 
own  use  and 
sold  the  same, 
whereby  the 
plaintiffs  were 
injured  in 
their  title  to 
the  waggons, 
and  the  same 
became  lost  to 
the  plaintiffs. 

Pleas: — 
Fourthly, 
that  the  de- 
fendant sold, 


the  said  waggons,  and  converted  the  same  to  his  own  use,  and 
sold  the  same  to  some  person  or  persons  to  the  plaintiffs 
unknown,  whereby  the  plaintiffs  were  greatly  injured  in  their 
said  title  and  interest  to  and  in  the  said  waggons,  and  the 
same  have  become  lost  to  the  plaintiffs,  &c. 

Fourth  plea. — That  the  defendant  sold,  but  not  in  mar- 
ket overt,  the  said  waggons,  and  thereby  converted  the 
same  to  his  own  use,  as  and  being,  and  not  otherwise  than 
as,  sheriff  of  the  county  where  the  said  grievances  were 
committed,  in  the  due  execution  by  the  defendant,  as  such 
ketovert'thT  sheriff,  of  a  certain  writ  of  execution  of  our  lady  the  Queen 
waggons  as       to  njm  delivered,  whereby  he  was  commanded,  as  such 

sheriff  in  the  J  ' 

execution  of  a   sheriff,  to  seize  and  sell  the  goods  and  chattels  of  the  said 

writ  of  ft.  fa., 

and  that  at 

the  time  of  the  sale  the  defendant  had  not  any  notice  of  the  plaintiffs'  interest   in  the 

waggons. — Demurrer. 

Fifthly,  that  the  defendant  seized  and  sold  the  waggons,  not  maliciously,  and  not  in 
market  overt,  as  sheriff  &c. ;  and  that  the  plaintiffs  had  not  sustained  and  will  not  sustain 
any  damage. 

New  assignment  to  both  pleas. — That  defendant  converted  the  waggons  by  absolutely 
selling  the  plaintiffs'  interest  and  delivering  the  waggons  to  divers  persons  in  pursuance  of 
the  sale,  and  thereby  causing  the  same  to  be  used  by  the  said  persons  and  worn  by  such  user, 
&c — Demurrer. 

Held: — First,  that  the  fourth  plea  was  good;  but  secondly,  that  the  plaintiffs  were 
entitled  to  judgment  on  the  new  assignment. 
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G.  Pell  in  his  bailiwick  to  satisfy  certain  monies  due  and        1861. 

owing  from  the  said  G.  Pell  to  the  Great  Western  Railway    „  y-0~^-/ 

*     Lancashire 

Company,  and  recovered  by  the   said    Company  against    WaggohCo. 

v. 

him  ;  and  that,  at  the  time  of  such  sale  and  conversion  of     Fitihuqh. 
the  said  waggons,  the  defendant  had  not  any  notice  of  the 
plaintiffs'  title  to  or  interest  in  the  said  waggons.    And  that 
the  defendant  did  not  break,  force  or  pull  any  part  or  parts 
of  the  said  waggons,  or  any  of  them,  from  the  same. 

Fifth  plea. — That  the  defendant  seized,  and  took,  and 
sold,  not  maliciously,  and  not  in  market  overt,  the  said 
waggons,  and  thereby  converted  the  same,  as  and  being, 
and  not  otherwise  than  as,  sheriff  of  the  county  where  the 
said  grievances  were  committed,  in  the  due  execution  by 
the  defendant,  as  such  sheriff,  of  a  certain  writ  of  execution 
of  our  lady  the  Queen  to  him  delivered,  whereby  he  was 
commanded,  as  such  sheriff,  to  seize  and  sell  the  goods  and 
chattels  of  the  said  G.  Pell  in  his  bailiwick  to  satisfy  cer- 
tain monies  due  and  owing  from  the  said  G.  Pell  to  the 
Great  Western  Railway  Company,  and  by  them  recovered 
against  him.  And  that  the  plaintiffs  had  not,  at  the  com- 
mencement of  this  suit  sustained,  and  will  not  sustain,  any 
damage  by  reason  of  the  premises ;  and  that  the  defendant 
did  not  break,  force  or  pull  any  part  or  parts  of  the  said 
waggons,  or  any  of  them,  from  the  same. 

The  plaintiffs  demurred  to  the  fourth  plea. 

They  also  replied  to  the  fourth  and  fifth  pleas : — That 
they  brought  their  action,  not  only  for  the  grievances 
therein  admitted,  but  for  that  the  defendant  converted 
the  said  waggons  to  his  own  use  further  than  is  in  these 
pleas  admitted,  to  wit,  by  absolutely  selling  the  plaintiffs' 
interest  therein,  and  delivering  the  said  waggons  to  divers 
persons  in  pursuance  of  the  sale,  and  thereby  causing  the 
same  to  be  used  by  the  said  persons  and  worn  by  such 
user;  and  also,  for  that  the  defendant  damaged  the  said 
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waggons  by  causing  them  to  be  used  whereby  they  were 
worn ;  and  for  that  the  waggons  were  lost  to  the  plaintiffs 
by  reason  of  the  matters  mentioned  in  the  second  count, 
and  that  by  reason  of  the  matters  newly  assigned  the 
plaintiffs  were  injured  in  their  said  title  and  interest 

The  defendants  demurred  to  the  new  assignment     And 
the  parties  respectively  joined  in  demurrer. 

Gray  argued  for  the  plaintifls  (a).— The  fifth  plea  states 
that  the  plaintifls  were  not  damnified ;  and,  therefore,  ac- 
cording to  the  case  of  Tancred  v.  AUgood  (b\  that  would  be 
an  answer  to  the  action.  But  the  fourth  plea  is  bad  because 
it  does  not  contain  such  an  allegation :  it  admits  that  the 
plaintifls  have  lost  their  goods.  If  a  sheriff,  under  a  writ 
of  execution  against  the  goods  of  A.,  seizes  the  goods  of  B. 
not  knowing  tbey  are  his,  and  sells  them,  the  sheriff  is  liable 
to  an  action.  [Brarmcefl,  B. — The  declaration  alleges  that 
the  defendant  converted  and  sold  the  goods;  the  plea, 
in  effect,  states  that  the  conversion  consisted  in  the  sale.] 
Suppose  the  purchasers  broke  up  the  waggons  for  firewood. 
It  is  conceded  that  if  a  sheriff  converts  goods  which  are 
bailed  to  a  third  person,  the  owner  has  no  right  of  action 
unless  there  is  damage  to  his  reversionary  interest  But 
the  conversion  is  the  wrongful  act,  and  though  no  cause  of 
action  arises  from  the  conversion  simpliciter  without  damage, 
yet  damage  may  or  may  not  occur  after  the  conversion  and 
delivery  of  the  goods  to  the  purchaser. 


Manisty  (with  whom  was  Milward),  for  the  defendant — 
It  is  admitted  that  the  sale  took  place  during  the  term  for 
which  the  waggons  were  bailed  and  let  to  Pell.  Pell  was 
entitled  to  use  the  waggons  and  deal   with   them   as   he 

(a)  In  Michaelmas  Term,  Nov.  well,  B.,  Channel!,  B.,  and  Wilde,  B. 
21.    Before  Pollock,  C.  B.,  Bram-  (b)  4  H.  &  N.  438.  '     ' 
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thought  fit  If  the  purchaser  only  used  them  as  Pell  1861. 
might  have  done,  no  action  would  lie  against  him.  ,  *-^~' 
The  plaintiffs  had  no  right  of  action  in  trover  (a) ;  Waggon  Co. 
they  are  only  entitled  to  sue  for  injury  to  their  rever-  Fitzhogh. 
sion. — The  new  assignment  is  bad;  it  merely  repeats 
the  complaint  which  is  answered  by  the  pleas.  The 
declaration  states  that  the  defendant  converted  the  wag* 
gons  to  his  own  use,  and  thereby  the  same  have  become 
lost  to  the  plaintiffs.  The  new  assignment  adds  nothing ; 
it  only  shews  how  the  loss  took  place.  The  substan- 
tial question  then  is  whether  the  fourth  plea  is  good. 
[Bramwell,  B. — Suppose  a  sheriff  sells  the  entire  interest 
in  a  chattel  of  which  the  execution  debtor  is  in  pos- 
session for  only  a  limited  interest,  is  the  sheriff  liable 
to  an  action?]  It  is  submitted  that  he  is  not  A  sale 
by  a  sheriff,  not  in  market  overt,  would  not  confer  any 
title  as  against  the  owner:  it  is  wholly  nugatory.  Here  the 
sheriff  had  a  right  to  seize  and  sell  In  Dean  v.  Whittaker  (b\ 
it  was  held  that  if  a  party  has  goods  on  hire  for  a  term,  and 
the  sheriff  seizes  them  under  an  execution  against  the  goods 
of  that  party,  the  owner  of  the  goods  may  maintain  an 
action  on  the  case  against  the  sheriff  if  the  sheriff  sells  the 
entire  property  of  such  goods ;  but,  to  support  the  action,  he 
must  shew  that  as  soon  as  the  goods  were  seized  he  apprised 
the  sheriff  that  the  goods  were  lent  for  a  term  only%  in  order 
that  the  sheriff  might  know  that  he  had  only  a  right  to  sell 
the  qualified  property  that  the  hirer  had  in  the  goods. 
The  new  assignment  contains  no  such  allegation,  and 
the  defendant,  who  had  a  right  to  sell,  is  not  liable  to  an 
action  merely  because  he  professed  to  give  a  title,  which 
in  law  he  had  no  power  to  give  :  Owen  v.  Legh  (c). 
[Pollock,  C.  B.— If  a  person  lets   a  chattel  to  hire,  the 

(a)  See  Gordon  v.  Harper,  7  (6)  1  C.  &  P.  347. 

T.  R.  9.  (r)  3  B.  &  Aid.  470. 
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1861.  letting  creates  no  estate,  it  is  a  mere  contract.  Can  the 
LaTTshi'  k'rer  'et  t0  another  ?]  If  a  person  hires  a  horse,  may  he  not 
WaogohCo.  lend  it  to  a  friend?  [Wilde,  B.— That  depends  upon  the 
Fitshugh.  terms  upon  which  it  was  let.]  If  a  horse  is  let  for  a  certain 
term,  during  that  period  the  owner  cannot  maintain  tres- 
pass^) or  trover  in  respect  of  an  injury  done  to  it.  Assum- 
ing that  the  property  in  a  chattel  is  in  the  party  who  hires  it, 
he  is  the  only  person  who  can  maintain  an  action  in  respect 
of  it.  [  Wilde,  6. —  The  property  may  be  entirely  in  the  bailor. 
Could  a  sheriff  sell  the  interest  of  a  pawnbroker,  as  pawnee? 
Pollock,  C.  B  ,  referred  to  Legg  v.  Evans  (J).]  The  interest 
of  a  pawnee  is  a  mere  lien,  a  personal  right  which  cannot 
be  parted  with,  and  Parke,  B.,  in  the  judgment  in  that  case, 
distinguishes  it  from  those  cases  where  goods  are  let  to 
hire  for  a  certain  period,  "  because  there  the  person  hiring 
them  has  the  absolute  use  of  the  goods  for  a  particular  term, 
and  that  interest  may  be  disposed  of."  Prima  facie  the  de- 
fendant was  bound  to  sell  Pell's  interest  If  his  interest 
was  of  such  a  limited  nature  that  it  could  not  be  sold,  that 
should  have  been  replied.  If  in  any  case  a  hirer  may  have 
a  saleable  interest,  it  must  be  assumed  upon  these  pleadings 
that  Pell  had  such  an  interest. 

Gray,  in  reply. — Possibly  the  bailee  might  have  sued  for 
the  injury  to  these  goods,  for  the  right  of  property  is  not 
essential  to  the  maintenance  of  such  an  action.  Suppose  a 
bailee  has  goods  in  his  possession  without  a  title  to  them, 
he  may  maintain  an  action  against  a  stranger  who  takes 
thein  from  him.  [Pollock,  C.  B. — A  special  or  qualified  pro- 
perty is  only  a  special  property  for  the  purposes  of  litiga- 
tion with  particular  persons,  enabling  the  possessor  to  sue  if 

(a)  See  Ward  v.  Macavley,  4      right  of  a  pawnee  to  sell  or  assign 
T.  R.  489.  bis   interest  in   the  pawn,     see 

(b)  6  M.  &  W.  36.     As  to  the      Story  on  Bailments,  ss.  324.  328. 
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he  is  deprived  of  such  use  as  the  contract  intended  to 
give  him  (a).  But,  as  against  the  true  owner,  the  only 
action  he  could  maintain  would  be  on  the  contract.  Wilde, 
B. — It  has  been  taken  for  granted  that  the  interest  of  a 
person  to  whom  goods  have  been  let  to  hire  can  be  sold  (£). 
Bramwell,  B. — If  a  person  lets  a  horse  to  hire,  cannot  the 
hirer  maintain  trover  if  the  owner  takes  it  away  ?]  The 
owner  may  sue  even  if  the  bailee  can.  Suppose  a 
bailee  having  a  limited  interest  in  a  chattel  of  great  value 
sells  it  as  his  own;  and  the  vendee  puts  it  to  some 
use  by  which  it  is  wholly  lost  to  the  owner,  as  if  he  builds 
it  into  a  house,  or  takes  it  to  America:  if  there  was  no 
warranty  on  the  sale  the  seller  might  keep  the  entire  price, 
while  the  owner,  if  the  defendant's  contention  is  right, 
would  have  no  right  of  action  against  him,  because  the  sale 
did  not  operate  to  transfer  the  property.  In  the  case  of 
Owen  v.  Legh(c)  nothing  more  than  a  sale  had  taken 
place,  but  the  decision  in  that  case  might  have  been 
different  if  the  purchaser  had  cut  and  carried  away  the 
crops.  Here  the  defendant  put  the  plaintiffs9  property  into 
the  hands  of  another  under  colour  of  sale.  That  was  an 
interference  with  the  property  of  the  plaintiffs;  and  the  new 
assignment  shews  an  injury  to  the  plaintiffs  by  acts  done 
subsequently  to  the  sale.  Even  if  the  fourth  plea  is  good, 
the  plaintiff  is  entitled  to  judgment  on  the  new  assignment. 

Cur.  adv.  vult 


1861. 

Lancashire 
Waggon  Co. 

o. 
Fitzhdgu. 


The  judgment  of  the  Court  was  now  delivered  by 


Pollock,  C.  B. — This  case  arose  on  cross-demurrers  to  a 
plea  and  new  assignment     The  action  was  brought  against 


(a)  See    Stephen's    Commen- 
taries, vol.  2,  p.  73. 

(b)  See  per  Abbott,  C.  J.,  Dean 


v.  Whitaker,  1  C.  &  P.  347.  349. 
(c)  3  B.  &  Aid.  470. 
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1861.        a  sheriff  for  seizing  goods  which  had  been  let  to  hire.    It  is 

T  v-"~*~/       probable  that  the  question  in  the  case  cannot  be  satisfac- 

\\  aggos  Co.    torily  settled  till  the  facts  are  known  by  a  trial.     We  shall 

Fitzhugh.     therefore  state  our  opinion,  and  the  reasons  for  it,  as  briefly 

as  possible. 

We  think  the  defendant  is  entitled  to  judgment  on  the 
fourth  plea.  The  second  count  complains  that  the  defend- 
ant broke  and  damaged  the  waggons  and  converted  and 
sold  the  same,  not  expressly  alleging  any  delivery  to  the 
vendee.  The  defendant,  by  his  fourth  plea,  denies  the 
breaking  and  damaging,  which  are  therefore  out  of  the 
question.  The  rest  of  the  second  count  therefore  is,  that 
the  defendant  converted  the  waggons  to  his  own  use  and 
sold  them.  The  defendant  pleads  that  the  conversion  con- 
sisted in  the  selling  of  them,  which  he  did  as  sheriff  under 
a  fi.  fa.  We  think,  if  there  was  no  conversion  except  in 
selling,  that  that  is  no  conversion  in  law,  and  no  cause  of 
action.     Therefore  we  think  the  fourth  plea  good. 

But  we  think  the  new  assignment  thereto  good.  The 
plaintiffs  new  assign  that  the  conversion  did  not  consist  in 
the  mere  sale  but  in  the  delivery  also,  and  in  causing  the 
purchasers  to  use  and  damage  the  waggons.  This  is  not  open 
to  the  objection  that  it  is  a  departure  from  the  declaration, 
as  the  word  "converted"  may  include  such  matters  or  any 
others.     The  new  assignment  then  shews  a  cause  of  action. 

The  fifth  plea  is  not  demurred  to.  It  denies  the  breaking 
and  damage,  and  pleads  the  sale  as  sheriff,  and  that  the  defend- 
ant thereby  converted ;  and  alleges  that  the  plaintiff  had  not 
sustained  and  could  not  sustain  any  damage.  The  plain- 
tiffs' new  assignment  is  good  to  this  plea,  for  the  same  reason 
that  it  is  good  to  the  other. 

Judgment  accordingly. 
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Nylander  v.  Barnes.  *fi™-  29. 

\JTRAY  had  obtained  a  rule  calling  on  the  plaintiff  to  A  plaintiff 

captain  of  a 

shew  cause  why  proceedings  should  not  be  stayed   until  foreign  ship 

.       *  A    ,     ,  ,  .  usuafiy  trad- 

secunty  for  costs  had  been  given.  ing  to  this 

From  the  affidavits  on  which  the  rule  was  obtained,  it  jjaS/to  give 
appeared   that   the  action  was  brought  to  recover  383/.,  2^*for 
balance  of  account,  for  freight,  primage  and  demurrage  of 
the  ship  "  Norland."    The  defendants  had  paid  into  Court 
335/.     The  writ  issued  on  the  8th  of  December. 

An  order  having  been  made  by  a  Judge  for  particulars 
of  the  plaintiff's  occupation,  his  attorney  stated  as  fol- 
lows:— "The  plaintiff  is  a  native  of  Norway,  and  is  a 
master  mariner,  commanding  the  ship  "  Norland,"  in 
which  vessel  he  trades  regularly  between  Sundswall  and 
England,  having  no  permanent  residence  whatever.'9 

One  of  the  defendants  deposed  that  the  ship  "  Norland  H 
had  sailed  from  Cardiff  to  Alexandria,  and  that  he  believed 
that  the  ship  did  not  trade  regularly  between  Sundswall  and 
England :  that  he  believed  that  the  plaintiff  resided  in  Sunds- 
wall, and  had  no  property  in  this  country. 

An  affidavit  on  the  part  of  the  plaintiff  stated  that  he  was 
in  England  at  the  time  of  the  commencement  of  this  suit, 
and  was  in  the  habit  of  remaining  here  for  considerable 
periods. 

Edward  James  and  Dowdeswell  now  shewed  cause. — 
The  question  is  whether  a  plaintiff,  being  the  captain 
of  a  foreign  ship,  navigating  habitually  to  the  ports  of 
this  country,  is  liable  to  give  security  for  costs.    Henschen 
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r. 
Barnes. 


1861.       v.   Garves  (a)  and   Jacobs  v.   Stevenson  (b)  shew   that  a 
Nylander     foreigner  employed  on  board  an  English  ship  is  not  bound 
to  give  such  security.     There  is  no  distinction  between  the 
case  of  a  person  employed  on  board  an  English  ship,  and 
the  captain  of  a  ship  habitually  trading  to  this  country.    In 
Nelson  v.    Ogle  (c)  the  plaintiff   was   a   foreigner,   em- 
ployed by  different  ship-owners  in  navigating  their  ships, 
and  was  never  resident  in  any  particular  place  longer  than 
while  his  ship  was  detained  in  any  port  she  might  put  into, 
or,  in  case  of  his  discharge  from  one  ship,  until  he  met  with 
another.     The  Court  said  that  the  plaintiff's  case  was  not 
distinguishable  from  that  of  an  English  sailor,  and  refused 
to  compel  him  to  find  security.     Though  the  report  does 
not  state  whether  these  ships  were  British  or  foreign,  they 
must  have  been  foreign  ships,  because  at  that  time,  by  the 
34  Geo.  3,c.  68,  ss.  2, 5, 6,  then  in  force,  the  master  of  a  British 
ship  must  have  been  a  British  subject  In  Tidd's  Practice,  9th 
ed.,  p.  535.,  it  is  said,  "The  rule  requiring  such  security  has 
been  relaxed  by  the  Court  of  Common  Pleas  in  fatour  of 
foreign  seamen  serving  on  board  English'ships,  or  being  in 
the  habit  of  navigating  them  to  or  from  the  ports  of  this 
country."     [Martin,  B. — In  Archbold's  Practice,  by  Chitty 
and  Prentice,  19th  ed.  p.  1327,  it  is  said  that  a  foreigner 
serving  on  board  a  foreign  vessel,  constantly  sailing  to  and 
from  this  country,  will  not  be  compelled  to  give  security.] 
— They  also  referred  to  Durell  v.  Matheson  (d)  and  Foss  v. 
Wagner  (e). 

Gray,  in  support  of  the  rule. — The  general  rule  is  that 
where  a  plaintiff  resides  abroad  he  must  give  security  for 

(a)  2  H.  Black.  384.  (d)  8  Taunt.  711. 

(b)  1  B.  &  P.  96.  (<?)  2  Dowl.  P.  C.  499. 
(e)  2  Taunt.  253. 


HILARY  TERM,    24    VICT.  511 

costs.  But  not  if  he  is  only  temporarily  resident  abroad. 
The  plaintiff's  home  is  not  in  this  country ;  he  is  master 
of  a  foreign  vessel  which  does  not  appear  to  be  a  regular 
trader  belonging  to  one  of  the  American  lines  of  packets, 
but  a  vessel  in  which  he  might  at  any  time  go  elsewhere, 
if  an  advantageous  opportunity  offered.  [Wilde,  B. — 
The  plaintiff  has  now  gone  to  Alexandria,  and  is  cer- 
tainly not  in  the  position  of  a  person  commanding  a  ship 
which  trades  regularly  to  a  port  in  this  country.]  The 
passage  cited  from  Tidd's  Practice  has  no  reference  to  a 
foreigner  navigating  a  foreign  vessel.  It  is  possible  that 
the  plaintiff  may  not  return  to  this  country  for  many 
years. 

Martin,  B. — The  rule  must  be  absolute.  The  practice 
may  cause  hardship  in  some  cases,  but  it  has  been  estab- 
lished for  a  long  period  of  time.  If  an  action  is  brought  by 
a  foreigner  against  a  person  resident  here,  it  is  reasonable 
that  the  costs  of  the  latter  should  be  secured,  in  the  event 
of  the  foreigner  being  unsuccessful.  The  practice  may 
possibly  enable  dishonest  debtors  to  prevent  their  creditors 
from  suing  them,  in  consequence  of  the  difficulty  a 
foreigner,  having  no  connections  here,  may  have  in  find- 
ing security.  But,  no  doubt  that  evil  has  been  long  since 
considered.  Except  for  the  authorities  cited  from  Taunton's 
Reports,  I  should  have  thought  it  clear  that  the  present 
was  a  strong  case  for  requiring  security  for  costs. 

Channell,  B. — I  am  of  the.  same  opinion.  The  rule, 
that  a  foreigner  resident  abroad,  when  plaintiff,  should  give 
security  for  costs,  is  intelligible,  reasonable  and  easy  of 
application. 

Wilde,  B. — I  am  of  the  same  opinion.      The  case  of 
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1861.        Nelson  v  Ogle  (a)  does  not  conclude  this  question.    It  does 

Ktlandee     not  aPPear  t0  have  decided  that  a  man  of  all  others  least 
••  stationary  in  this  country — a  foreigner  navigating  a  foreign 

ship — is  not  liable  to  give  security  for  costs.  When  the  case 
is  examined  it  appears  that  the  plaintiff,  though  a  native  of 
a  foreign  country,  had  no  fixed  place  of  residence,  and  that 
he  was  employed  by  different  shipowners.  It  has  been  sup- 
posed that  the  Court  were  speaking  of  foreign  ships,  but 
there  is  no  reference  to  such  vessels.  I  can  well  understand 
the  language  of  the  Court  as  applying  to  the  case  of  a 
seafaring  man,  in  the  habit  of  navigating  English  ships, 
under  such  circumstances  that  he  could  not  be  said  to  re- 
side anywhere. 

Rule  absolute, 
(a)  2  Taunt.  253. 


Jan.  31.  JoSLING   V.   IrVTOE. 

The  defendant,  DECLARATION.— That,  on  26th  of  July,  1860,  the 
of  July,  sold  plaintiff  bargained  and  agreed  with  the  defendant  to  buy 
the^piamtiff0  °^  him,  anc*  l^e  defendant  then  agreed  to  sell  to  the  plain- 
ly ^a^t  l*"»  ^00°  gallons  of  naptha,  according  to  a  certain  sample, 
^  ^£,\  °*n  at  2s.  2d.  a  gallon,  1000  gallons  to  be  delivered  weekly, 

the  27th  the  .  . 

plaintiff  resold  and  to  be  paid  for  by  the  plaintiff  at  fourteen  days,  prompt, 

the  same  to  .  . 

one  H.,  also  from  the  date  of  each  delivery,  &c. :  that,  though  the  times 
2s.  M.  It  for  the  delivery  of  the  naptha,  and  every  part  thereof, 
tnTsample  *     had  elapsed,  and  the  plaintiff  had  performed  all  conditions 

contained 

73  per  cent  of  benzol,  an  article  used  in  the  manufacture  of  Magenta  dye  then  newly  dis- 
covered, and  for  that  purpose  was  worth  6*.  Qd.  a  gallon.  The  defendants  failed  to  deliver 
the  naptha.  It  was  proved  that  H.  had  claimed  the  difference  between  5*.  9d.  and  2s.  t$rf. 
from  the  plaintiff.  In  assessing  the  damages  for  the  non-delivery  of  the  naptha  the  jury 
gave  this  amount  to  the  plaintiff  as  damages. — Held,  that  there  must  be  a  new  inquiry, 
because  it  did  not  appear  at  what  price  the  plaintiff  could  have  procured  naptha  according 
to  the  sample  at  the  time  of  the  breach. 

On  a  second  inquiry  it  appeared  that  naptha  known  to  contain  73  per  cent,  of  benzol  could 
not  have  been  bought  for  less  than  5s.  9a.  at  the  time  of  the  breach.  The  learned  Judge, 
before  whom  the  inquiry  was  executed,  told  the  jury  that  the  plaintiff  would  have  no  answer 
to  an  action  by  H.  ior  the  difference,  and  advised  the  jury  to  give  such  a  sum  as  would 
enable  him  to  pay  H.  The  jury  having  given  this  amount : — Held,  that  the  damages  were 
rightly  assessed,  and  that  there  was  no  misdirection. 
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precedent  on  his  part,  and  all  things  had  been  done  and 
happened,  and  the  plaintiff  was  ready  and  willing  to  do 
all  things  which  it  was  necessary  that  he  should  be  ready 
and  willing  to  do  in  order  to  have  the  naptha  delivered, 
yet  the  defendant  did  not  nor  would  deliver  the  naptha  by 
weekly  deliveries  of  1000  gallons  according  to  the  agree- 
ment, or  otherwise  howsoever.  And  the  defendant  wholly 
neglected  and  refused  to  perform  his  part  of  the  agreement, 
whereby  the  plaintiff  has  been  hindered  and  prevented 
from  performing  a  certain  other  contract  made  by  him  with 
one  £.  Hoile  for  the  sale  to  him  of  the  said  naptha  at 
greatly  increased  prices,  &c. 

Judgment  having  been  signed  for  want  of  a  plea,  a  writ 
of  inquiry  was  executed  before  the  Secondary  of  London. 
The  evidence  on  his  notes  was,  in  substance,  as  follows : — 

On  the  26th  of  July,  1860,  the  plaintiff  purchased  3000 
gallons  of  naptha  of  the  defendant,  by  sample.  The  con- 
tract was  as  follows : — 

"  London,  July,  26,  1860. 

"  Bought  of  Mr.  Irvine,  3000  gallons  of  naptha,  at  2s.  2d. 
per  gallon,  1000  gallons  to  be  delivered  weekly,  &c. 

"  Josling  &  Co." 

On  the  27th  the  plaintiff  entered  into  a  contract  with 
Hoile  &  Co.  to  sell  the  same  for  2*.  6d.  No  part  of  the 
naptha  was  delivered.     The  price  went  up. 

On  cross-examination,  the  plaintiff  said  that  he  could  not 
say  that  there  was  any  rise  in  price  between  the  26th  and 
the  end  of  July,  or  at  the  beginning  of  August.  A  fort- 
night after  the  date  of  the  contract  he  knew  that  the 
defendant  could  not  carry  it  out. 

H.  Gray,  the  plaintiff's  clerk,  proved  that  the  value  of 
naptha  depends  on  the  quantity  of  benzol  or  benzine  which 
it  contains.  Benzol  is  used  in  producing  the  Magenta  dye. 
It  is  one  of  the  constituent  parts  of  ordinary  naptha ;  but 

p  P  2 
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irs  :i!.in::rv  varies.  Tie  puuntiiF  could  not  get  other  naptha. 
~~  ^  Tze  iefgatranr  jifired  znn  lata  -jf  500  gallons  each,  not  agree- 
ihie  *n  samnie.  Toe  smpie  contained  73  per  cent  of 
*3enzt;i.  Njmiia  ^innunixur  "-hat  proportion  of  benjol  wis 
■vorrh.  in  Jiij  !asc.  ;*.  •$■£. 

E.  Ho  i:e.  i  rnanuiiicninne  chemist,  proved  that  he  agreed 
Z£  purchase  rie  3CW  zaflcna  7t  -he  plaintiff:  that  naptba 
escmin;ng  73  *7er  chic  jf  benzol  was  worth,  in  July  last, 
:Hm  «J*  *•£.  re  f*.  L0#£.  Bid  rnar  he  had  given  the  plaintiff 
notice  liiar  le  snuuni  proceed  against  him  to  recoicr  525£, 
i-  e.  3*.  «it£  a  ciHun  on  3«>j0  gailocuk  being  the  difference 
between  tie  price  ie  hod  screed  to  give  far  the  naptha  and 
f  jl  i£  wiich  he  estimated  x. 

F.  Lamb,  a  Tnerchac:.  proved  mat  the  market  value  of 
carcza.  cccfafr:;rg  73  ?er  cent,  of  benzol  was  5*.  6W.  to 
c*.  &£.  There  wjs  ro  xacerial  change  between  the  middle 
of  July  and  :ze  middle  or  Aoscnst.  After  that  time  it 
advireed  -50  rer  cec:. 

Acocher  witress  scared  •*--■-  :he  quantity  of  benzol  in  the 
sample  was  SO  per  cec:. 

The  jsrj-  nnder  the  direction  of  the  Secondary,  having 
assessed  ie  darsages  a:  Jo 71  IQn^ 

Gxtfs*  :n  this  Term,  obtained  a  rule  to  shew  cause  why 
the  damages  should  cot  be  reduced  to  the  sum  of  5QL,  or 
whv  the  ;cqu:si;iou  of  damages  should  not  be  set  aside  and 
a  new  writ  of  inquiry  executed,  on  the  ground  that  the 
enhanced  value  which  Uoiie  set  upon  the  naptha  should 
not  have  been  received  in  evidence,  and  that  the  jury 
should  not  have  been  allowed  to  take  it  into  consideration. 

Peorce  now  shewed  cause. — The  first  question  is,  whe- 
ther, in  estimating  the  damages,  the  liability  of  the  plain- 
tiff,  under  his  contract  with  Hoile,  may  be  taken  into 
consideration.     In  Randall  v.  Baper(a)  the  defendant  had 

(a)  E.  B.  &  E.  54. 
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sold  to  the  plaintiff  seed  barley  warranting  it  to  be  chevalier 
seed  barley,  but  delivered  seed  barley  of  an  inferior  kind. 
The  plaintiff,  relying  on  the  warranty,  sold  the  barley, 
with  a  similar  warranty,  to  T.,  who  sowed  it  and  ob- 
tained an  inferior  crop.  T.  claimed  compensation,  which 
the  plaintiff  agreed  to  give  him,  but  no  sum  had 
been  paid  or  agreed  upon.  It  was  held  that,  in  assess- 
ing the  damages  on  a  writ  of  inquiry,  the  jury  ought  to 
include  the  amount  to  which  the  plaintiff  had  become 
liable  to  his  vendee  in  respect  of  the  difference  of  the 
crops.  [Bramicell,  B. — 1£  when  the  contract  was  broken, 
the  plaintiff  had  gone  into  the  market  and  bought  naptha 
from  another  person,  the  defendant  must  have  paid  the  differ- 
ence in  price  which  the  plaintiff  would  have  been  compelled 
to  pay.  The  only  way  in  which  evidence  of  the  resale  was 
admissible  was  to  shew  the  rise  in  price.  The  question  is, 
could  other  naptha  containing  the  same  quantity  of  benzol 
have  been  bought.  The  sum  to  which  the  plaintiff  is  en- 
titled is  that  which  would  have  replaced  him  in  the  same 
position  as  if  the  contract  had  not  been  broken.] 

Gates,  in  support  of  the  rule. — The  plaintiff  seeks  to 
recover  damages  not  only  for  the  loss  he  has  sustained,  but 
also  in  respect  of  the  profits  which  Hoile  might  have  made. 
Such  damage  is  too  remote.  The  defendant  had  no  concern 
with  the  contract  between  the  plaintiff  and  Hoile;  and 
therefore,  according  to  the  principle  established  by  Portman 
v.  Middleton  (a),  no  damage  can  be  recovered  in  respect  of 
it  It  is  admitted  that  the  plaintiff  is  entitled  to  the  differ- 
ence between  the  price  at  which  he  bought  and  that  at 
which  he  resold  on  the  27th.  But,  after  that,  up  to  the 
time  when  the  contract  should  have  been  completed,  it  is 
not  alleged  that  there  was  any  rise  in  the  price  of  naptha. 

(a)  4  C.  B.  N.  S.  322. 
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1861.  [BramweU,  6. — The  contract  was  broken,  as  to  1000  gallons, 
on  the  last  day  of  July.  The  question  is,  at  what  price 
could  the  plaintiff  have  bought  on  that  day  naptha  of  a 
quality  similar  to  the  sample  he  bought  of  the  defendant? 
Martin,  B. — The  naptha  was  bought  by  sample ;  it  was  then 
resold ;  when  analysed,  it  proved  to  be  worth  6*.  a  gallon: 
then  was  that  its  value  at  thetime  of  the  sale  ?] 

Bramwell,  B. — 1  am  of  opinion  that  there  ought  to  be 
a  new  inquiry.  If  the  plaintiff  could  not  have  gone  into 
the  market  and  bought  naptha  except  at  a  price  by  which 
he  would  lose  537£  10*.,  he  ought  to  recover  that  amount 
But  if,  from  any  cause  whatever,  he  could  have  bought 
naptha  for  a  less  sum,  the  damage  which  the  plaintiff  is 
entitled  to  recover  is  the  difference  between  that  sum  and 
the  contract  price.  I  cannot  ascertain  from  the  notes  the 
real  facts  on  that  point. 

Channell,  B. — I  think  there  should  be  a  new  inquiry 
in  order  that  the  facts  may  be  fully  brought  before  us.  It 
does  not  distinctly  appear  what  the  price  of  naptha  was 
before  the  middle  of  August.  There  was  a  breach  by  the 
non-delivery  at  the  end  of  the  first  week,  and  if,  within  a 
reasonable  time  for  the  plaintiff  to  buy  naptha  elsewhere, 
the  price  had  risen,  the  plaintiff  would  be  entitled  to  the 
difference  as  to  that  parcel ;  and,  assuming  that  the  price 
had  then  risen  to  5*.  9A,  the  damages  are  right  If  the 
price  had  only  risen  at  the  expiration  of  the  second  or  third 
week,  the  plaintiff  would  merely  be  entided  to  the  difference 
in  price  as  to  those  parcels. 

Wilde,  B. — I  am  of  the  same  opinion.  It  is  clear  that, 
when  a  contract  of  this  description  is  broken,  the  purchaser 
is  entitled  to  the  difference  between  the  contract  price  and 
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the  market  price  at  or  about  the  time  when  the  contract 
ought  to  have  been  performed.  Here  the  delivery  ought 
to  have  taken  place  on  three  several  days,  the  1st,  8th 
and  15th  of  August  The  way  to  arrive  at  the  proper 
measure  of  damage  is  to  inquire  the  market  price  at  the 
first,  second  and  third  of  these  periods.  It  is  immaterial 
whether  the  rise  in  price  is  occasioned  by  scarcity,  or  in- 
creased demand,  or  any  other  cause.  I  also  think  that 
the  contract  with  Hoile  is  immaterial,  and  has  no  bearing 
on  the  question.  If  I  could  see  that  there  was  the  slightest 
trace  of  an  inquiry  having  taken  place  as  to  the  market 
price  on  those  days,  I  should  not  disturb  the  verdict. 

Martin,  B. — I  also  think  that  there  ought  to  be  a  new  in- 
quiry. The  facts,  as  I  understand  them,  are  that  the  plaintiff, 
on  the  26th  July,  purchased  of  the  defendant,  by  sample, 
3000  gallons  of  naptha,  at  2s.  2d.  a  gallon,  which  the  plain- 
tiff sold  on  the  27th,  also  by  sample,  to  Hoile  &  Co.,  for 
2s.  6c/.  There  was  therefore  an  increase  on  the  market 
price.  When  the  naptha  was  analysed  it  was  found  to  con- 
tain 73  per  cent,  of  benzol.  The  plaintiff  said  to  the  de- 
fendant, "  If  you  had  delivered  the  naptha,  it  would  have 
been  found  to  contain  that  amount  of  benzol,  and  therefore 
would  have  been  worth  5s.  6d."  The  real  transaction  was, 
that  the  defendant  sold  an  article  which  was  of  greater 
value  than  any  of  the  parties  were  aware  of  at  the  time  of 
the  sale.  The  plaintiff  could  not  complete  his  contract 
with  Hoile  &  Co.  except  by  purchasing  naptha  at  this 
enhanced  price,  and  that  is  an  expense  which  he  incurred 
by  the  defendant's  default.  Upon  these  facts,  I  think 
that  the  case  of  Randall  v.  Raper  (a)  is  decisive  to  shew 
that  the  damage  which  the  plaintiff  is  liable  to  pay  to  the 
subpurchaser  may  be  taken  into  consideration.  I  agree 
that,  if  a  person  purchases  stock,  or  any  other  article,  which 

(a)  £.  6.  &  £.  84. 
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has  a  certain  known  price  and  quality,  the  market  price  at 

the  time  of  the  breach  affords  a  fair  measure  of  damage* 

But,  in  this  case  the  value  of  the  naptha  may  have  risen 

immediately  after  the  sale,  and  there  may  have  been  no 

ascertainable  market  value. 

The  rule  will  be  absolute,  and  it  may  be  a  part  of  such 

rule  that  the  writ  of  inquiry  be  executed  before  a  Judge 

at  Nisi  prius,  the  defendant  to  take  short  notice  of  trial  for 

the  sittings  after  Term. 

Rule  accordingly. 


The  writ  of  inquiry  was  then  executed  before  Martin,  B., 
,  at  the  London  Sittings  after  Hilary  Term,  when,  in  addition 
to  the  evidence  given  on  the  former  occasion,  it  was  proved 
that,  in  July  1860,  the  market  price  of  naptha  known  to 
contain  73  per  cent  of  benzol  was  5s.  9d.  Hoile  &  Co. 
had  become  bankrupt.  The  learned  Judge  told  the  jury 
that  the  plaintiff  would  have  no  answer  to  an  action  by  the 
assignees  of  Hoile  &  Co.  for  the  difference  between  2s.  6d.9 
the  contract  price,  and  the  value  5s.  9d.9  and  his  lordship 
advised  the  jury  to  give  to  the  plaintiff  such  a  sum  as 
would  enable  him  to  pay  Hoile's  assignees. 

Gates,  in  Easter  Term  (April  17),  moved  to  set  aside  the 
assessment  of  damages,  and  for  a  new  inquiry  on  the  ground 
of  misdirection. 

Bramwell,  B. — I  am  of  opinion  that  there  should  be  no 
rule.  There  is  no  real  difference  between  my  opinion  and 
that  of  my  brother  Erie,  as  expressed  in  the  case  of  Ran- 
dall v.  Raper  (a).  When  a  person  has  bought  an  article, 
and  the  seller  does  not  deliver  it,  if  the  buyer  can  go  into 
the  market  and  get  it  elsewhere,  the  difference  between  the 

(a)  E.  B.  &  E.  84. 
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two  prices,  if  any,  is  the  measure  of  damage.  The  buyer 
need  not  go  into  the  market  the  next  day,  but  is  en- 
titled to  the  difference  in  price  at  the  time  when  he  might 
reasonably  procure  the  article.  Here  it  was  proved  that 
the  plaintiff  could  not  have  bought  naptha  of  the  same 
quality  as  that  contracted  to  be  sold  except  at  an  increase 
of  price  equal  to  the  damages  claimed.  If  one  man  has 
the  sagacity  to  discover  the  value  of  an  article  which  another 
possesses,  and  buys  it,  he  is  entitled  to  the  benefit  of  his 
bargain.  To  hold  that  the  buyer  is  bound  to  tell  the  seller 
the  value  would  be  to  establish  a  rule  for  the  benefit  of  the 
idle  and  ignorant.  Randall  v.  Raper  (a)  is  distinguishable 
from  the  present  case.  There  the  seller,  by  delivering  barley 
not  according  to  contract,  the  defect  in  which  could  not  be 
discovered  till  the  barley  was  delivered,  deprived  the  buyer  of 
the  opportunity  of  going  into  the  market  and  getting  other 
barley.  In  the  present  case  I  concurred  in  granting  the 
rule  on  the  former  occasion,  because,  though  there  was  evi- 
dence that  naptha  containing  73  per  cent  of  benzol  was 
worth  5s.  9d.9  it  was  consistent  with  that  that  such  naptha 
might  have  been  bought  at  2s.  6rf.,  because  people  in  general 
did  not  know  that  there  was  benzol  in  it.  Upon  the  Secon- 
dary's notes,  it  was  not  clear  whether  or  not  there  was  any 
evidence  of  the  market  price  of  such  naptha. 

Wilde,  B. — I  am  satisfied  that  the  proper  question  was 
left  to  the  jury.  I  agree  with  my  brother  Bramwell  as  to 
the  distinction  between  this  case  and  Randall  v.  Raper  (a). 

Martin,  B. — I  think  that,  when  the  amount  of  the  loss 
which  will  be  sustained  by  a  plaintiff  can  be  fixed  with 
certainty,  a  Judge  should  endeavour  to  persuade  the  jury 
to  adopt  it  as  the  measure  of  damages. 

Rule  refused. 

(a)  E.  B.  &  E.  84. 
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Jan.  28,  29.  THE  SOUTH  EASTERN  RAILWAY  COMPANY  V.  WaRTON. 


DECLARATION.— That  the  defendant  by  his  bond, 
sealed  with  his  seal,  bearing  date  the  9th  of  April,  a.d.  1847, 
acknowledged  himself  to  be  bound  to  the  plaintiffs  in  20,200/. 
subject  to  a  condition  whereby,  after  reciting  that  by  inden- 
ture dated  the  9th  of  April,  a.d.  1847,  made  between  the 
defendant  and  H.  Warden  of  the  one  part  and  the  plaintiffs 
of  the  other  part,  for  the  considerations  therein  expressed, 
the  defendant  and  H.  Warden  covenanted  with  the  plain- 
tiffs that  they  would  make,  execute  and  complete  certain 
railway  works  authorized  by  "  An  Act  to  authorize  the  South 
^ifi^tk)^6  Eastera  Railway  Company  to  make  a  railway  from  Tun- 
bridge  Wells  to  join  the  Rye  and  Ashford  extension  of  the 
Brighton,  Lewes  and  Hastings  Railway,  near  Hastings,** 
together  with  the  ballasting,  and  all  requisite  excavations, 
embankments,  cuttings,  tunnels,  &c,  brickwork,  masonry, 
&c,  described  in  the  said  indenture,  and  the  specifications, 
&c,  thereto  annexed  &c,  in  the  manner  particularly  men- 
tioned in  the  said  indenture  or  the  specification  thereunto 


Declaration 
on  a  bond, 
conditioned 
for  the  due 
performance 
by  the  de- 
fendant of  a 
contract  to 
execute  cer- 
tain railway 
works  accord- 
ing to  a 
specification. 
Breach:  that 
the  defendant 
did  not  com- 
plete three 
tunnels  ac- 


Plea(by 
way  of  es- 
toppel): that, 
before  the  suit, 
by  another 
deed,  it  was 
declared  that, 
with  certain 
exceptions 
therein  men- 
tioned not 
relating  to 
the  causes  of 
action,  the 

defendant  and  the  plaintiffs  had  adjusted  and  mutually  satisfied  every  other  claim  or  demand 
which  the  said  parties  then  had  against  each  other,  as  the  plaintiffs  and  the  defendant  did  by 
the  said  deed  severally  admit. 

Replication :  setting  out  the  deed  which,  after  reciting  the  contract  to  execute  the  railway 
works,  and  a  provision  therein  for  the  reference  to  arbitration  in  case  the  defendant  should 
be  hindered  in  the  execution  of  the  works  by  the  plaintiffs  or  their  engineers ;  and  that  the 
plaintiffs  had  made  out  an  account  containing  a  variety  of  matters  in  respect  of  which  they 
claimed  compensation,  a  copy  whereof  was  contained  in  a  schedule  to  the  deed,  further 
recited :  thai,  with  the  exception  of  the  claims  contained  in  the  schedule,  8.  E.  R.  Company 
(the  plaintiffs)  and  C.  W.  (the  defendant)  had  settled,  adjusted  and  mutually  satisfied  every 
other  account,  claim  or  demand  which  the  parties  had  against  each  other  arising  out  of  the  said 
contract,  as  the  said  8.  E.  R.  Company  and  C.  W.  did  thereby  severally  admit  and  acknowledge  ; 
hut  the  claims  of  the  said  C.  W.,  set  forth  in  the  schedule,  were  disputed;  and  that  it  had  been 
agreed  that  the  claims  of  C.  W.  in  the  schedule  should  be  referred  to  the  award  of  GK  W. : 
Witnessed :  that  the  parties  covenanted  to  abide  by  the  award  of  G.  W. ;  that  the  submission 
should  not  be  defeated  by  the  death  of  the  parties,  and  that  the  costs  should  be  in  the  discretion 
of  the  arbitrators,  &c. — Held,  that  there  was  no  estoppel ;  that  by  the  true  meaning  of  the 
deed  the  arbitrators  were  confined  to  the  matters  mentioned  in  the  schedule,  and  that 
the  admission  was  made  for  the  purpose  of  the  reference  only. 


Warton. 
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annexed, — the  condition  of  the  bond  was  declared  to  be        1861. 

that  if  H.  Warden  and  the  defendant  did  make,  execute       V!TY^*/ 

South 

and  complete  the  railway  and  works  according  to  the  inden-      Eastern 

.         .  .11  Railway  Co. 

ture  and  specification,  then  the  bond  should  be  void ;  other-      __  ». 

wise  the  same  should  remain  in  full  force. — Breach :  that 

the  defendant  and  the  said  H.  Warden  did  not  make  or 

complete  the  railway  and  other  works  according  to  the 

stipulations  in  the  indenture  and  specifications  in  that  they 

did  not  execute  and  complete  three  tunnels  according  to 

the  specification,  whereby  the  bond  became  forfeited. 

Plea. — That  the  plaintiffs  ought  not  to  be  permitted  to 
say  that  there  are  any  such  causes  of  action  as  in  the  decla- 
ration alleged,  or  to  sue  for  the  same,  because  after  the  ac- 
cruing thereof,  and  before  the  commencement  of  this  suit, 
by  another  deed,  dated  the  7  th  of  April,  1854,  made  between 
the  plaintiffs  of  the  one  part,  and  the  defendant  and  H. 
Warden  of  the  other  part,  and  sealed  with  the  common  seal 
of  the  plaintiffs  and  with  the  seals  of  the  defendant  and  H. 
Warden,  it  is  declared  that,  with  certain  exceptions  in  the 
said  deed  mentioned,  and  which  exceptions  never  did,  and 
do  not  in  any  way,  touch,  affect  or  relate  to  the  said  causes 
of  action,  or  any  part  thereof,  the  defendant  and  H.  Warden 
and  the  plaintiffs  had  settled,  adjusted  and  mutually  satis- 
fied every  other  claim  or  demand  which  the  said  parties 
then  had  against  each  other,  arising  in  any  account,  matter 
or  thing  whatsoever,  as  they  the  plaintiffs  and  the  defend- 
ant and  the  said  H.  Warden  did  by  the  said  deed  severally 
admit  and  acknowledge,  and  this  the  defendant  is  ready  to 
verify:  wherefore  he  prays  judgment  if  the  plaintiffs  ought 
to  be  admitted,  against  their  own  deed,  to  say  that  there 
is  any  such  existing  cause  of  action  as  alleged. 

Replication  (setting  out  the  deed,  and  a  schedule  an- 
nexed to  it,  in  words  and  figures,  the  material  parts  of  which 
were  in  substance  as  follows) : — The  indenture,  which  was 
between  the  South  Eastern  Railway  Company  of  the  one 
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1861.        Part>  aQd  *ne  defendant  and  Henry  Warden,  called  "the 
y^*     '      contractors,"  of  the  other,  recited  that  the  South  Eastern 

South 

Eastern      Railway  Company  were  authorized  to  make  the  railway, 
Railway  Co.  .  , 

v.  and  had  caused  a  specification  to  be  prepared  for  a  double 

line  of  railway  from   the .  Grove  Tunnel  to  the  turnpike 
road  from   Robert's  Bridge   to   Brighting  ;   and   that,  by 
the    indenture   of   April    1847,   "the  contractors "   cove- 
nanted that  they  would  well  and  sufficiently,  and  with  the 
best  materials,  make,  execute  and  complete  the  said  double 
line  of  railway  being  a  distance  of  fifteen  miles,  together  with 
the  ballasting,  with  all  requisite  excavations,  &c,  tunnels, 
brickwork,  masonry,  &c,  described,  &c,  and  deliver  over 
the  same  when  completed  within  twelve  months  from  the 
time  when  possession  was  given  to  "  the  contractors "  of 
the  said  land:   that  "the  contractors'9  should  provide  all 
stores,  bricks,  &c,  described  or  referred  to  in  the  specifica- 
tion, &c :  that  "the  contractors"  should  fulfil  all  the  requi- 
sitions, conditions,  &c,  contained  in  the  said  specification 
or  drawings,  or  that  might  be  reasonably  inferred  there- 
from: that  if  "the  contractors"  should  be  hindered  in  the 
execution  of  any  of  the  works  in  consequence  of  any  acts 
or  omissions  of  the  South  Eastern   Railway  Company  or 
their  engineers,  such  hindrance  should  not  vacate  or  other- 
wise affect  the  agreement,  except  that  the  question  whether 
what  (if  any)  compensation   should  be   made   should   be 
settled  by  arbitration.     That  in  consideration  of  the  pre- 
mises the  South  Eastern  Railway  Company  agreed  to  pay 
to  "  the  contractors"  202,000/.  at  the  times  and  in  manner 
subject  to  the  proviso  thereinafter  mentioned :  that  no  breach 
except  non-payment  should   annul   the   contract,  or   dis- 
charge "the  contractors"  from  the  observance  of  the  co- 
venants on  their  part,  but  compensation  for  damage  (if  any) 
from  such  breach  or  nonobservance'should  be  paid  to  "  the 
contractors"  on  account  of  any  delay:  that  "the  contrac- 
tors" commenced  the  works  in  April  1847,  but  did  not 
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complete  them  till  September  1851.     The  indenture  then        1861. 

proceeded: — "And   whereas  C.    Warton   (the   defendant)       v-^v^-' 

South 
and  H.  Warden  have  made  out  and  delivered  to  the  South       Eastern 

Eastern  Railway  Company  an  account  in  writing,  signed 
by   them   respectively  and   marked  with   the   letter  €A.\ 
including  a  variety  of  matters,  in  respect  whereof  they 
claim  to  be  paid  compensation  by  the  South  Eastern  Rail- 
way    Company,   and    the    particulars  of   which    account 
amount   to   the   sum   of  28,280/.,  in    discharge   whereof 
they  have  offered  to  take  20,000/.,  and  a  copy  of  which 
account  is  contained   in   a   schedule    hereunder  written. 
And  whereas,  with  the  exception  of  the  claims  of   the 
said   C.  Warton  and   H.  Warden   contained  in   the  said 
schedule,  the   said  C.   Warton  and  H.   Warden  and  the 
South  Eastern   Railway  Company  have   settled,  adjusted 
and  mutually  satisfied  every  other  account,  claim  or  de- 
mand  which  the   said   parties  have  or  hath  against  each 
other,  arising  out  of  the  said  contract,  or  any  other  ac- 
count, matter  or  thing  whatsoever,  as  they  the  said  South 
Eastern  Railway  Company  and  the  said  C.  Warton  and 
H.  Warden  do  hereby  severally  admit  and  acknowledge ; 
but  the  claims  of  the  said  C.  Warton  and  H.  Warden,  con- 
tained and  set  forth  in  the  schedule,  as  well  as  the  amount 
claimed  thereby,  are  disputed  by  the  South  Eastern  Rail- 
way Company.      And  whereas  it  has  been  agreed  between 
the  South  Eastern  Railway  Company  and  the  said  C.  War- 
ton  and  H.  Warden,  that  the  claims  of  the  said  C.  Warton 
and  H.  Warden  against  the  South  Eastern  Railway  Com* 
pany  in  the  said  schedule,  should  be  referred  to  the  award, 
arbitrament,  &c,  of  G.  W.,  J.  R.  and  T.  B."    ,c  Now  these 
presents  witness  :    That  in  pursuance   of  the  said  agree- 
ment the  South  Eastern  Railway  Company  covenant,  pro- 
mise and^agree  with  C.  Warton  and  H.  Warden,  &c,  and 
the  said  C.  Warton  and  H.  Warden   covenant   with  the 
South  Eastern  Railway  Company,  to  abide  by  the  award  of 
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1861.       the  arbitrators,"  &c. :  that  the  submission  shall  not  be  de- 
^-^-^      feated  by  the  death  of  C.  Warton  and  H.  Warden :  that  the 

South  " 

Eastern  parties  shall  attend  to  be  examined  if  required :  that  they 
v.  *  produce  books  and  permit  inspection :  that  they  will  not 
delay  the  arbitration :  that  if  the  parties  shall  not  attend  upon 
the  arbitrators  after  ten  days*  notice  the  arbitrators  may 
proceed  ex  parte :  that  the  parties  shall  be  examined  on 
oath  :  that  the  costs  shall  be  in  the  discretion  of  the 
arbitrators:  that  the  arbitrators  shall  have  all  the  powers 
of  a  Court  of  equity  and  Court  of  law :  that  the  submission 
may  be  made  a  rule  of  the  Court  of  Queen's  Bench;  and 
that,  in  the  event  of  any  valid  objection  to  the  award,  that 
Court  shall  have  power  to  refer  it  back,  &c. 

The  schedule,  which  was  also  set  out,  contained  claims 
for  compensation,  delay  in  giving  possession  of  the  land  to 
the  contractors,  in  substance  as  follows : — 

Unemployed  plant,  &c. :  Salaries  to  agents,  &c. 

Total  of  claims      ....    £2800 
Company's  engineers:    Delaying  the  works  in 
various  ways  till  October  1848.     Total  of 
claims  ...  £7400 

Delay  in  obtaining  land  and  materials  between 
October  1848  and  October  1849.  Total 
of  claims  -----  £2100 
From  October  1849  to  October  1850:  Delay  by 
nondelivery  of  permanent  materials  and 
non-possession  of  land  ...  £2200 
October  1850  to  September  1851 :  Delay  by  non- 
delivery of  permanent  materials  and  giving 
up  clay  cuttings,.  &c.  ...    £2400 

Retention   of  10,000/.  guarantee  fund,  loss  of 

interest,  &c.  ....    £1750 

Maintenance  of  road  for  longer  period  than  con- 
templated by  contract,  &c.  -  -    £2500 
Demurrer  and  joinder. 
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Knowles  (with  whom  was  Deedes\  in  support  of  the        1861. 
demurrer. — The  plea  is  good,  and  the  replication  affords      VTPr^"' 

no  answer  to  it.     The  only  objection  which  can  be  sug-       Eastern 

Railway  Co. 

gested  to  the  plea  is,  that  the  declaration  is  not  on  the  deed  v. 

which  contains  the  estoppel.  In  Bowman  v.  Taylor  (a)  the 
principle  of  estoppels  is  said  to  be,  u  that  where  a  man  has 
entered  into  a  solemn  engagement  by  deed,  under  his  hand 
and  seal,  as  to  certain  facts,  he  shall  not  be  permitted  to 
deny  any  matter  which  he  has  so  asserted."  According  to 
that  doctrine  there  is  an  estoppel  in  the  present  case. 
[Martin,  B.  —Was  it  meant  that  this  dispute  as  to  the  tun- 
nels should  be  included  in  the  reference  ?]  The  words  of 
the  acknowledgment  are  sufficiently  large  to  include  the 
dispute  as  to  the  tunnels,  and  therefore  evidence  is  not 
admissible  to  shew  that  the  intention  of  the  parties  was 
different  from  that  which  they  have  expressed :  Lainson  v. 
Tremere  (&).  Carpenter  v.  Buller  (c)  will  probably  be 
relied  upon  by  the  other  side.  In  that  case  it  was  held 
that  when  a  distinct  statement  of  a  particular  fact  is 
made  in  the  recital  of  a  bond  or  other  instrument  under 
seal,  and  a  contract  is  made  with  reference  to  that  re- 
cital, it  is  not,  as  between  the  parties  to  that  instrument  and 
in  an  action  upon  it,  competent  to  the  party  bound  to 
deny  the  recital ;  but  a  party  to  an  instrument  is  not 
estopped  in  an  action  by  another  party  not  founded  on  the 
deed,  and  wholly  collateral  to  it,  to  dispute  the  facts  so 
admitted.  It  should  however  be  observed  that  in  Carpenter 
v.  Butter  the  estoppel  was  not  pleaded.  The  deed  of  1847 
provides  for  reference  of  matters  in  dispute.  The  deed  of 
1854  cannot  be  said  to  be  wholly  collateral,  for  it  carries 
out  the  arrangements.  In  this  respect  the  case  resembles 
Wiles  v.  Woodward  (d).   The  object  of  the  parties  was  to  put 

(a)  2  A.  &  E.  278.  291.  (c)  8  M.  &  W.  209. 

(b)  I  A.  &  E.  792.  (d)  5  Exch.  557. 
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1861.        *n  end  to  all  differences.     [C/tannefl,  B. — If  the  deed  of 
v^r^"'       1854  had  been  a  release  the  matter  would  have  been  clear. 

South 

Eastebn      Martin,  B. — It  seems  to  me  an  estoppel  only  for  the  purposes 

Railway  Co. 

v.  of  the  arbitration.     Did  the  parties  mean  more  than  that  ?] 

The  acknowledgment  may  be  good  as  an  estoppel  in  pais, 
being  a  matter  by  which  the  situation  of  the  parties  was 
altered. — They  also  referred  to  Freeman  v.  Cooke  (a)  and 
Rowntree  v.  Jacob  (ft). 

Lush  (with  whom  was  WeUby)  appeared  for  the  plaintiffs, 
but  was  not  called  upon  to  argue. 

Martin,  B. — We  are  of  opinion  that  there  must  be 
judgment  for  the  plaintiffs.  The  action  is  on  a  bond  con- 
ditioned for  the  performance  of  covenants  by  the  defendant 
and  H.  Warden  in  a  deed  dated  in  1847;  and  the  breach 
is,  that  the  defendant  and  II.  Warden  broke  a  covenant  to 
execute  certain  works  contained  in  the  deed.  There  is  a  plea, 
by  way  of  estoppel,  which  is  in  confession  and  avoidance.  The 
plain  tiffs  reply  setting  out  the  indenture,  and  to  this  replication 
there  is  a  demurrer.  It  then  appears  that  in  1854  the  parties, 
by  an  instrument  under  seal,  stated  that,  with  the  exception 
of  certain  claims  contained  in  the  schedule,  the  plaintiffs  and 
the  defendant  and  H.  Warden  had  settled,  adjusted  and  mu- 
tually satisfied  every  other  account,  claim  or  demand  arising 
out  of  the  contract  on  which  the  action  is  brought.  Mr. 
Knowles  contended  that,  the  language  being  general,  the 
effect  which  the  Court  must  give  to  it  does  not  depend 
upon  the  intention  of  the  parties.  I  cannot  concur  with 
him.  Every  deed  must  be  construed  according  to  that 
which,  looking  at  the  document  itself,  appears  to  be  the 
intention  of  the  parties.  It  is  true  that  in  construing  a 
deed  the  Court  cannot  look  at  collateral  matters,  but  the 
(a)  2  Exch.  654.  (b)  2  Taunt.  141. 


HILARY  TERM,    2  4    VICT. 


527' 


intention  of  the  deed  as  appearing  upon  the  face  of  it  must        1861. 

be  regarded.     If,  in  the  present  case,  it  had  appeared  that      ^^     ' 

the  parties  intended  to  abandon  every  claim  except  those      Eastern 
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referred  to  in  the  schedule,  the  argument  on  the  part  of  the  ». 

Warton. 
defendant  would  have  been  unanswerable.     But  when  the 

whole  deed  is  looked  at  no  such  intention  appears.  The 
parties  intended  to  refer  certain  matters  to  arbitration. 
They  introduce  the  recital  that,  "whereas,  with  the  excep- 
tion of  the  claims  of  the  said  Charles  Warton  and  Henry 
Warden  contained  in  the  schedule,  the  said  Charles  Warton 
and  Henry  Warden  and  the  South  Eastern  Railway  Com- 
pany have  settled,  adjusted  and  mutually  satisfied  every 
other  account,  claim  or  demand  which  the  said  parties  have 
or  hath  against  each  other  arising  out  of  the  said  contract, 
or  any  other  account,  matter  or  thing  whatsoever,  as  they 
the  said  South  Eastern  Railway  Company  and  the  said 
Charles  Warton  and  Henry  Warden  do  hereby  severally 
admit  and  acknowledge ;  but  the  claims  of  the  said  Charles 
Warton  and  Henry  Warden,  contained  and  set  forth  in  the 
said  schedule,  as  well  as  the  amount  claimed  thereby,  are  dis- 
puted;" and  the  recital  goes  on  to  state  that  it  had  been  agreed 
that  the  claims  contained  in  the  schedule  should  be  referred 
to  an  arbitrator.  The  true  meaning  of  the  deed  is,  that 
the  arbitration  shall  be  confined  to  the  matters  specified 
in  the  schedule,  and  the  admission  is  made  for  the  purpose 
of  that  deed.  I  do  not  think  that  the  parties  ever  con . 
templated  that  whatever  cause  of  action  either  might  have 
against  the  other  should  finally  cease.  A  recital  in  such  a 
deed  would  be  binding  if  it  was  the  bargain  on  the  faith  of 
which  the  parties  acted.  But  that  is  not  the  case  here. 
Neither  is  this  an  estoppel  by  means  of  a  recital  contained 
in  the  deed  which  is  the  foundation  of  the  action.  In  Car* 
penter  v.  Buller(a),  it  was  held  that  a  party  to  an  instru- 

(a)  8  M.  &  W.  209. 
VOL.  VI. — N.  S.  Q  Q  EXCH. 
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1861.  mcnt  is  not  estopped  in  an  action  by  another  party  not 
^^T*  '  founded  on  the  deed  and  wholly  collateral  to  it ;  bat  evi- 
Eastkbh  dence  of  the  circumstances  under  which  such  admission 
was  made  is  receivable  to  shew  that  the  admission  was 
inconsiderately  made,  and  not  entitled  to  weight  as  proof  of 
the  fact  it  is  used  to  establish.  That  appears  to  me  to  be 
conclusive.  The  arbitration  was  a  wholly  collateral  matter. 
The  admission,  is  evidence,  and  may  be  strong  or  of  very 
little  value  according  to  circumstances.  Here,  I  collect 
from  the  deed  that  it  was  not  the  intention  of  the  parties 
to  prevent  the  plaintiffs  from  bringing  such  an  action  as 
the  present 

Channell,  B. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment  This  is  said  to  be  an  estoppel  arising 
out  of  matter  contained  in  a  recital.  But  what  is  the  true 
construction  to  be  placed  on  the  recital  ?  The  deed  appears 
to  have  been  prepared  for  the  purpose  of  referring  certain 
disputes  to  arbitration ;  and  the  intention  of  the  recital  is 
to  limit  the  arbitrators  to  the  matters  contained  in  the 
schedule.  If  we  could  see  the  parties  had  agreed  to  release 
all  other  claims  in  consideration  of  the  agreement  to  refer, 
then  there  might  be  an  estoppel ;  but  that  does  not  ap- 
pear to  have  been  their  meaning.  On  these  grounds  the 
plaintiffs  are  entitled  to  judgment.  It  was  said  that  this  is 
not  a  question  of  intention.  It  may  he  that,  when  a  deed 
contains  a  recital  of  a  particular  fact  in  express  terms,  the 
effect  of  the  recital  cannot  be  got  rid  of  by  shewing  what 
the  intention  of  the  parties  was.  But  when  the  language  is 
general,  we  may  collect  the  intention  from  the  terms  of  the 
whole  deed,  and  in  that  way  we  have  endeavoured  to  arrive 
at  the  true  construction  of  the  deed  in  the  present  case. 

Judgment  for  the  plaintiffs. 
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1861. 


Pott  and   Another,   Assignees  of  William  Dean  and       Jon.  n. 
James  Dean,  Bankrupts,  v.  Lomas. 

JLlEBT  by  plaintiffs,  as  assignees  of  W.  Dean  and  J.  In  an  action 

_  by  the  assign- 

Dean,  bankrupts,  for  money  payable  to  the  bankrupts,  for  ees  of  D.  a 

work  done  and  materials  provided  for  the  defendant  &c.  against  L.,  it 

Pleas   (inter  alia).     First,  payment.     Secondly,  set-off.  ^fb^forehis 

Thirdly,  as  to  23/.  7s.  5d.y  for  a  plea  upon  equitable  grounds,  beSd^ted 

that  W.  Dean  and  J.  Dean,  before  either  of  them  became  to  B*'  at  ?*? 

request  of  the 

bankrupt,  for  valuable  .consideration  in  that  behalf,  did,  *g«at  of  b., 

verbally  pro- 

upon  the  requisition  of  John  Butterworth,  and  pursuant  to  mised  to  give 

B.  an  order  on 

an  agreement  in  that  behalf  made  by  and  between  W.  Dean  the  defendant 
and  J.  Dean  and   J.  Butterworth,   by   a  certain  writing  debted  to  him. 
directed  and  delivered  to  the  defendant,  equitably  assign  to  B.  an  wtler 
and  appropriate  to  the  payment  of  23/.  Is.  5d.,  then  due  ^f"]JJJ^. 
by  W.  Dean  and  J.  Dean  to  J.  Butterworth,  an  equal  sum   "**•  *°  B- 
of  money  out  of  the  amount  due  or  to  become  due  to  W.  balance  of 

J  #  m  account  23/. 

Dean  and  J.  Dean  for  work  done  and  materials  provided  Mr.L.  Please 

to  pay  the 

by  them  for  the  defendant;  and  the  defendant  then  had  above  account 
notice  of  and  assented  to  the  said  writing;  and  the  defend-  to  our  account 
ant,  before  the  suit,  satisfied  and  discharged  the  claim  of  0ctTl857." 
J.  Butterworth  in  respect  of  the  said  23/.  75.  5d.  by  pay-  2^^|£f 
ment  of  an  equal  sum  to  him  out  of  money  due  for  the  foUo^gdocu- 
work  done  and  materials  provided  and  appropriated  thereto  ,<Mr- B-    * 

*  9  agree  to  pay 

as  aforesaid ;  and  the  several  acts,  matters  and  things  men-  you  cash  as 

per  order  of 

tioned  in  this  plea  were  respectively  done  really  and  bona  b."    D.  sub- 
fide  and  not  by  way  of  fraudulent  preference;  and  the  became  bank- 
plaintiffs  never  had  any  equitable  right,  title  or  interest  in  ^f^n^ntf 
or  to  the  said  23/.  7*.  M.  %£?$* 

the2&.toB.— 
Held,  that,  the  order  being  inadmissible  for  want  of  a  stamp,  there  was  no  evidence  of 
an  equitable  assignment  of  the  debt,  so  as  to  entitle  the  defendant  to  credit  for  the  payment 
made  by  him  after  the  bankruptcy. 

QQ  2 
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Fourthly,  as  to  the  same  23/.  Is.  5d.>  for  a  defence  upon 

equitable  grounds. — That  W.  Dean  and  J.  Dean,  for  certain 

"•  valuable  consideration  in  that  behalf,  did,  upon  the  requi- 

l^OM  As. 

sition  of  J.  Butterworth,  and  pursuant  to  an  agreement 
made  by  and  between  the  said  W.  Dean  and  J.  Dean  and 
J.  Butterworth,  by  a  certain  writing  directed  and  delivered 
to  the  defendant,  equitably  assign  and  appropriate  to  the 
payment  of  23/.  7  s.  5d.9  then  due  by  W.  Dean  and  J,  Dean 
to  J.   Butterworth,   an  equal   sum  of  money  out  of  the 
amount  due  or  to  become  due  to  W.  Dean  and  J.  Dean 
for  work  done  and  materials  provided  for  the  defendant; 
and  the  defendant  then  had  notice  of  and  assented  to  the 
appropriation ;  that  the  several  acts,  matters  and  things  in 
the  plea  aforesaid  were  really  and  bona  fide  made,  done 
and  entered  into  before  the  filing  of  the  petition  for  the 
adjudication  of  bankruptcy  against  W.  Dean  and  J.  Dean 
in  which  they  were  adjudged  bankrupts,  or  any  other  such 
petition  against  them  or  either  of  them,  and  without  notice 
by  J.  Butterworth  or  by  the  defendant  of  any  act  of  bank- 
ruptcy committed  by  W.  Dean  and  J.  Dean  or  either  of 
them ;  that  the  defendant,  before  this  suit,  satisfied  and 
discharged  the  claim  of  J.  Butterworth  in  respect  of  the 
said  23/.  75.  5d.9  which  then  remained  due  as  aforesaid,  by 
payment  of  23/.  7s.  5d.  to  him  out  of  moneys  due  for  work 
done  and  materials  provided,  and  appropriated  thereto  as 
aforesaid ;  and  none  of  the  several  acts,  matters  and  things 
in  the  plea  aforesaid  were  made  or  done  by  way  of  fraudu- 
lent preference ;  and  the  plaintiffs  never  had  any  equitable 
right,  title  or  interest  in  or  to  the  said  23/.  7s.  5d. 

The  plaintiffs  took  issue  on  all  the  pleas,  and  replied  to  the 
third  and  fourth  pleas: — That  the  defendant  had  not  notice 
nor  did  he  assent  to  the  said  equitable  assignments  or  ap- 
propriations  in  the  said  third  and  fourth  pleas  mentioned, 
nor  did  he  pay  the  said  sum  of  23/.  7s.  5d.  in  those  pleas 
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mentioned  at  any  time  before  W.  Dean  and  J.  Dean  be- 
came bankrupt,  or  before  the  filing  of  the  petitions  for  the 
adjudication  of  their  bankruptcy,  or  before  the  defendant 
and  J.  Butterworth  had  notice  of  acts  of  bankruptcy  by  the 
bankrupts  committed :  and  the  said  moneys  in  the  said 
third  and  fourth  pleas  respectively  mentioned,  with  and 
out  of  which  the  said  sums  of  23/.  7s.  5d.  were  paid  as  in 
those  pleas  alleged,  after  the  making  of  the  said  equitable 
assignments  and  appropriations,  remained  and  continued 
to  be,  and  were,  debts  by  the  consent  and  permission  of 
J.  Butterworth  in  the  order  and  disposition  of  W.  Dean 
and  J.  Dean,  as  the  reputed  owners  thereof,  until  they 
became  bankrupts,  and  until  the  defendant  and  J.  Butter- 
worth had  notice  of  acts  of  bankruptcy  by  them  the  said 
bankrupts  committed,  and  until  the  filing  of  the  petition ;  and 
the  moneys  with  and  out  of  which  the  said  sums  were  so  paid 
were  debts  and  chattels  which  W.  Dean  and  J.  Dean,  at 
the  time  they  became  bankrupts,  and  when  the  defendant 
and  J.  Butterworth  had  notice  of  acts  of  bankruptcy  by 
them  committed,  and  at  the  time  of  filing  the  said  petition, 
had,  by  the  consent  and  permission  of  the  true  owner 
thereof,  to  wit  the  said  J.  Butterworth,  in  their,  the  said 
bankrupts',  order  and  disposition,  and  whereof  they,  the 
said  W.  Dean  and  J.  Dean,  by  the  like  permission  and 
consent,  then  were  the  reputed  owners ;  and  that  the  Court 
of  Bankruptcy,  whereby  the  said  W.  Dean  and  J.  Dean 
were  adjudged  bankrupts,  ordered  the  same  to  be  disposed 
for  the  benefit  of  the  creditors  under  the  said  bankruptcy. 

Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Liverpool 
Summer  Assizes,  it  appeared  that  the  action  was  brought 
by  the  plaintiffs,  as  the  assignees  of  W.  Dean  and  J.  Dean, 
who  became  bankrupts  in  December,  1857,  to  recover  a 
balance  of  moneys  alleged  to  be  due  for  work  done  by  the 
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bankrupts,  before  their  bankruptcy,  in  building  a  cotton 
mill  for  the  defendant  at  Burnley. 

The  question  was,  whether  the  defendant  was  entitled 
to  credit  for  a  sum  of  23/.  Is.  5(L  paid  by  him  to  John 
Butterworth  in  November,  1859.  In  order  to  establish  his 
case  upon  that  point,  the  defendant  proposed  to  put  in  an 
unstamped  document  which  was  given  to  him  by  the 
bankrupts,  as  follows: — 

"  Burnley,  October  20th,  1857. 

"  Mr.  James  Dean  to  John  Butterworth,  debtor. 

"1857,  Jan.  1.  To  balance  of  account  rendered,  23/.  7s.5<L 

"Mr.  William  Lomas.     Sir,   Please  to  pay  the  above 

account,  namely  232.  7s.  5cL,  to  John  Butterworth,  corn 

miller,  Burnley,  and  charge  the  same  to  our  account  as 

paid  to  us  in  full.     As  witness  my  hand,  this  20th  day  of 

October,  1857. 

"  William  and  Jas.  Dean." 

"  Witness,  Thomas  Butterworth." 

It  was  objected  that  this  document  was  a  bill  of  exchange, 
and  as  such  was  inadmissible  for  want  of  a  stamp ;  and  it 
was  rejected.  It  was  then  proved  that  the  defendant  gave 
the  following  document  to  Butterworth: — 

"  Mr.  Butterworth.  Dear  Sir,  I  agree  to  pay  you  cash 
232.  75.  5d.,  as  per  order  of  William  and  Jas.  Dean,  if  I 
have  so  much  cash  in  hand  on  completion  of  their  contract, 
of  which  I  think  there  is  no  doubt. 

"  I  am, 

"  Yours  truly, 
"  October  20th."  «  William  Lomas." 

The  following  additional  evidence  was  then  given.  John 
Butterworth  stated  that  23/.  75.  5d.  was  due  to  him  from 
the  bankrupts  in  1857.  Thomas  Butterworth  stated  that  he 
called  on  the  bankrupt  William  Dean  with  reference  to  the 
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debt  of  23£  7  s.  5d.  due  to  his  uncle  John  Butter  worth,  and 
asked  him  if  he  would  give  an  order  on  the  defendant 
for  the  amount.  The  bankrupt  W.  Dean  agreed  to  do  so, 
and  Thomas  Butter  worth  then  went  aw,ay. 

The  learned  Judge  thought  that  there  was  evidence  of 
an  equitable  assignment  of  the  debt,  independently  of  the 
order  of  the  20th  of  October;  and  a  verdict  was  accord- 
ingly entered  for  the  defendant,  leave  being  reserved  to 
the  plaintiffs  to  move  to  enter  a  verdict  for  such  amount 
as  the  Court  should  think  fit. 

Rew9  in  Michaelmas  Term  (Nov.  7),  obtained  a  rule  to 
enter  a  verdict  for  the  plaintiffs  for  23/.  Is.  5d.,  on  the 
ground  that  there  was  no  evidence  of  an  equitable  assign- 
ment to  John  Butter  worth,  or  of  the  defendant's  right  to 
credit,  as  against  the  plaintiffs,  for  the  payment  rnade  to 
Butterworth  after  the  bankruptcy. 

Temple  and  Melllsh  shewed  cause  (a). — There  was  evi- 
dence of  an  equitable  assignment  of  the  debt,  independently 
of  the  bankrupt's  letter  of  the  20th  of  October.  Thomas 
Butterworth  called  on  the  bankrupt,  W.  Dean,  for  pay- 
ment, and  asked  him  for  an  order  on  the  defendant.  W. 
Dean  agreed  to  give  it,  and  the  money  was  subsequently 
paid  by  the  defendant  to  Butterworth,  in  consequence  of 
something  that  was  said  or  done  by  the  bankrupts  in  pur- 
suance of  that  agreement.  No  order  in  writing  was  necessary. 
If  Butterworth  had  requested  Dean  to  ask  the  defendant  to 
pay  him,  and  Dean  had  verbally  assented,  that  would  have 
been  a  sufficient  equitable  assignment  of  the  debt.  [Martin, 
B. — The  question  comes  to  this,  would  the  defendant  have 
had  a  case  if  there  had  been  no  order?]  The  agreement 
between  W.  Dean  and  Butterworth,  that  Butterworth  should 

(a)  In  Michaelmas  Term.     Before  Pollock,  C.  B.,  Martin,  B.,  Chan- 
nel!, B.,  and  Wilde,  B. 
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be  paid  by  the  defendant,  amounted  to  an  authority,  coupled 
with  an  interest,  which  could  not  have  been  revoked  by  the 
bankrupts.  The  assent  of  the  defendant  was  only  neces- 
sary in  order  to  render  him  liable  to  an  action  by  Butter- 
worth.  The  moment  the  bankrupt  agreed  to  give  an  order 
on  the  defendant  and  the  defendant  had  notice  of  it,  the 
assets  in  the  defendant's  hands  were  bound.  The  existence 
of  the  unstamped  written  authority  does  not  prevent  the 
defendant  from  giving  evidence  of  these  facts :  Singleton  v. 
Barrett  (a).  [Pollock,  C.  B.— If  Butterworth  had  brought 
an  action  against  the  defendant,  must  he  have  paid  the 
money  ?]  That  involves  the  same  question.  The  defend- 
ant's answer  of  the  20th  of  October  was  receivable  in  evi- 
dence, because  it  was  part  of  th§  res  gestae.  It  was  in  fact 
a  declaration  of  the  trust  of  the  fund. 

Monk  and  Rew,  in  support  of  the  rule. — To  perfect  the 
assignment  it  was  necessary  that  there  should  be  an  order, 
written  or  oral,  by  the  bankrupts  to  the  defendant  to  pay 
the  money  to  Butterworth;  a  mere  promise  to  give  an 
order  is  not  sufficient.  In  Firbank  v.  Bell  (b),  which  was  a 
case  similar  to  the  present,  Lord  Ellenborough  said,  "  There 
is  nothing  to  which  the  name  of  an  agreement  can  be  given 
if  you  do  not  pray  in  aid  the  order."  \Pollock,  C.  B. — The 
only  contest  there  was  whether  the  document  required  a 
stamp.  Channel!,  B. — Suppose  the  bankrupts  had  agreed  to 
give  an  order,  and  the  defendant  had  notice  of  it,  perhaps 
a  Court  of  equity  would  have  treated  that  as  done  which 
was  contracted  to  be  done.  But  here  the  promise  was 
followed  up  by  performance,  and  that  which  was  done  must 
be  regarded.]  The  performance  had  reference  to  a  written- 
document  which  could  not  be  read  for  want  of  a  stamp, 

(a)  2  C.  &  J.  368.  (b)   1  B.  &  Aid.  36. 
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and  of  which  therefore  secondary  evidence  could  not  be 
given. 


Martin,  B.,  now  said. — This  was  an  action  by  the  assig- 
nees of  a  bankrupt  firm  to  recover  the  balance  of  an  account 
due  to  the  bankrupts.  The  defence  was,  that  the  defend- 
ant had  paid  the  amount  claimed  to  one  John  Butterworth, 
a  creditor  of  the  bankrupts,  by  their  order.  '  The  defend- 
ant had  in  fact  paid  the  sum  to  Butterworth.  The  evi- 
dence,  as  to  the  authority  to  pay  it,  was  this : — The  de- 
fendant stated  that  Butterworth  brought  him  an  order, 
signed  by  the  bankrupts,  for  the  payment  of  the  sum.  It 
was  objected  that  this  document  was  a  bill  of  exchange  and 
required  a  stamp.  1  thought  the  objection  valid,  and 
therefore  rejected  the  document.  The  defendant  then 
contended  that  the  evidence  in  the  cause  shewed  an  equit- 
able assignment  of  the  debt,  which  of  course  would  de- 
feat the  right  of  action.  The  further  evidence  was  the 
letter  given  by  the  defendant  to  Butterworth,  dated  the 
20th  of  October,  1857,  from  which  it  is  sought  to  be  in- 
ferred that  he  had  some  order  for  payment  from  the  bank- 
rupts. Thomas  Butterworth  said  that  he  called  on  the  bank- 
rupt, W.  Dean,  respecting  the  debt  due  to  John  Butter- 
worth, and  asked  him  to  give  an  order  on  the  defendants. 
He  said  he  would  do  so.  If  we  could  see  that  there  was 
anv  evidence  in  favour  of  the  defendant,  we  should  be 
anxious  to  give  effect  to  it ;  but  we  have  arrived  at  the 
conclusion  that  we  cannot.  The  only  authority  to  pay 
is  that  contained  in  the  bankrupt's  letter  of  the  20th  of 
October,  which  could  not  be  read  for  want  of  a  stamp. . 
There  is  therefore  a  defect  in  the  proof,  and  the  rule  must 
be  absolute. 

Rule  absolute. 


Pott 
Cur,  adv.  vult.  t>. 

Lomab. 


EXCHZQCE&  UFOKIS. 


JaM'  **  RABEY   r.    GlLBEST. 

Zl^^A°  DECLARATION  on  a  bUl  of  exchange  for  the  sum  of 

doe  notice  of  $3/.,  dated  the  27th  of  Julv,  1859,  drawn  by  W.  Hodgson 

the  dishonour  •  ^  ° 

of  a  bill  of  on   T.   Towning,  and  accepted  by  him,    payable   three 

exchange 

thinks  fit  to  months  after  date ;  indorsed  by  Hodgson  to  the  defendant, 

his  liability,  and  by  the  defendant  to  the  plaintiff.     The  declaration  al- 

00 toa party  leged  that  the  bill  was  duly  presented  for  payment  and 

!!!!!!!fLt!^tha  w*s  dishonoured :  whereof  the  defendant  had  doe  notice. 

person  wno 

»fter**ri*  Plea.— That  the  defendant  had  not  due  notice  of  dis- 

snes  upon  the 

bill,  that  honour. 

acknowledg- 
ment is  snffi-         At  the  trial,  before  BramweU,  B.,  at  the  Middlesex  sittings 

cient  to  enable       _ 

the  latter  to  after  last  Michaelmas  Term,  it  appeared  that  the  bill  had 

maintain  an.  .  1.1         1   -      «.t>      1  1         1     1  1       • 

action  on  the  been  given  by  the  plaintiff,  who  was  a  shareholder  in  a  mine, 

A-  indorsed  to  one  Webb,  the  purser  of  the  mine,  for  calls  due  on  his 

Sh^indo«ed  8nares-     T^e  bill  was  presented,  and  dishonoured,  on  the 

the  same  to  C.  30th  0f  October.     On  the  2nd  of  November,   Webb  re- 

A-  had  no  ^  ^  ,, 

notice  of  dis-  ceived  notice  of  dishonour,  but  the  defendant  received  no 

honour.     C. 

brought  an  written  notice  until  the  10th  of  that  month.     It  was  not 

bill  against  denied  that  this  was  too  late ;  but  evidence  was  given  that 

who  allowed  '  the  defendant,  who  was  also  a  shareholder  in  the  mine, 

IIldSrfOTlt0  **  was  Present  at  a  meeting  of  shareholders  held  on  the  27  th 

B.  paid  the  bill  0f  December,  at  which  a  resolution  was  passed  that  the 

and  sued  A. —  * 

Held,  that  A^  parties  to  the  bill  should  be  sued.     The  plaintiff  called  on 

having  ac- 

knowleged  his  the  defendant,  they  talked  the  matter  over,  and  the  defend- 

bill  by  suffer-  ant  said  he  would  go  to  Truro  to  try  and  settle  the  matter : 

bjdefa^inan  it  was  a  serious  business.     The  acceptor  lived  at  Truro. 

JJSdnottet  The  plaintiff  and  defendant,  having  both  been  sued   by 

of  a^notTc^of  Webb>  allowed  judgment  to  go  by  default.     The  plaintiff 

dihhonouras  pajj  tne  bill,  and  brought  this  action. 

an  answer  to  *  # 

an  action  by  B.        The  jury  found  a  verdict  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for 


Gilbert. 
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him,  if  the  Court  should  be  of  opinion  that  the  verdict  on        1861. 
the  plea  denying  notice  of  dishonour  should  have  been  found       v— ^r^-' 

i\ABKx 

for  the  defendant,  the  plaintiff  to  have  liberty  to  amend      ^   ». 
the  declaration  if  necessary. 

Collier  having  obtained  a  rule  nisi  accordingly, 

M.  Smith  and  Karslake  shewed  cause  (Jan.  26)  (a). — A 
party  to  a  bill  of  exchange  may  waive  the  insufficiency  of 
notice  of  dishonour;  and  the  result  of  the  decisions  is 
that  a  slight  admission,  shewing  that  he  does  not  intend 
to  rely  on  the  want  of  sufficient  notice,  will  render  him 
liable :  Booth  v.  Jacobs  (b).  If  the  party  gives  to  the 
holder  an  intimation  that  he  is  content  to  treat  the  notice  as 
sufficient,  or  to  hold  himself  liable  on  the  bill,  it  is  enough. 
Such  an  intimation  may  materially  alter  the  position  of  the 
holder. — (They  referred  to  Brownell  v.  Bonnet/  (c),  Cur- 
lewis  v.  Corfield  (d)  and  Jackson  v.  Collins  (e).) 

Collier,  in  support  of  the  rule. — There  is  a  distinction 
between  cases  where  the  question  is  whether  there  has 
in  fact  been  a  notice  of  dishonour,  and  where  the  question 
is  whether  it  has  been  waived.  It  is  now  established  as 
a  general  rule  well  understood  by  all  mercantile  people, 
that  notice  of  dishonour  must  be  given  on  the  day  next 
after  the  bill  has  been  dishonoured  or  the  party  giving 
the  notice  has  himself  had  notice  of  the  dishonour. 
When  it  is  doubtful  whether  notice  has  been  given  or  not, 
a  slight  admission  may  be  sufficient  to  prove  the  receipt  of 
the  notice.  But  when  it  is  certain  that  no  notice  has  been 
given,  strong  evidence  is  necessary  to  shew  that  the  de- 

(a)  Before  Martin,  B.,  Bram-  (c)  1  Q.  B.  39. 
weU,  B.,  Channell,  B.,  and  Wilde,  \d)  1  Q.  B.  814. 
B.  (e)  17  L.  J.,  Q.  B.  142. 

(b)  3  Nev.  &  Man.  351. 
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fendant  has  agreed  to  dispense  with  the  notice.      What 

is  due  notice  is  well  settled  by  law.     If  it  is  to  become 

*•  a  question  whether  reasonable  notice  is  to  be  sufficient, 

Gilbert.  .     .  , 

great  uncertainty   will   be   introduced:   and  it  is  of  the 

greatest  importance  to  commerce  that  a  clear  and  precise 

rule  on  this  subject  should  be  maintained :  per  Abbott,  C.  J., 

Williams  v.  Smith  (a).     In  Pichin  v.  Graham  (&)  it  was  held 

that  a  subsequent  promise  to  pay  did  not  dispense  with  a 

due  notice  of  dishonour.     In  Borradaile  v.  Lowe  (c)  it  was 

held  that,  in  order  to  justify  a  jury  in  inferring  a  waiver  of 

notice  of  dishonour,  there  must  be  an  unqualified  promise 

to  pay ;  such,  for  instance,  as  u  If  the  acceptor  does  not 

pay  I  will."     Here,  however,  the  defendant  was  not  asked 

to  pay,  and,  in  fact,  made  no  such  promise :  he  only  said 

he  would  go  to  Truro  and  see  if  he  could  get  it  settled. 

Cur.  adv.  vult 

Bram well,  B.,  now  said, — In  this  case  Mr.  Cottier  moved 
for  a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered, 
on  the  ground  that  due  notice  had  not  been  given  of  the  dis- 
honour of  the  bill  of  exchange  on  which  the  action  was 
brought ;  the  question  having  been  raised  by  the  plea.  The 
notice  was  given  at  a  period  later  than  the  requisite  time, 
and  there  was  no  previous  dispensation  by  the  defendant  of 
a  proper  notice.  The  question  then  is,  whether  a  recogni- 
tion by  the  defendant  of  his  liability  to  pay  the  bill,  although 
the  notice  was  given  too  late,  was  sufficient  to  enable  the 
plaintiff  to  maintain  the  action. 

It  is  not  necessary  to  determine  whether  the  allegation 
that  notice  was  given  was  proved,  or  whether  the  plaintiff 
should  have  alleged  in  his  declaration  a  waiver  of  notice, 
because  leave  to  amend  was  granted,  and  if  the  plaintiff 

(a)  2B.&  Aid.  496.  500.  (b)  1  C.  &  M.  725. 

(c)  4  Taunt.  93. 
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thinks  fit  to  avail  himself  of  it,  an  amendment  may  now  be 
made.  The  question  is  whether,  under  either  mode  of 
declaring,  viz.,  that  the  notice  was  given  or  that  the  defend- 
ant dispensed  with  it,  the  plaintiff  is  entitled  to  recover. 
We  think  he  is. 

If  a  person  who  has  not  had  due  notice  of  dishonour,  never- 
theless thinks  fit  to  acknowledge  his  liability,  though  he  does 
so  to  a  party  other  than  the  person  who  afterwards  sues  upon 
the  bill,  that  will  enable  the  latter  to  maintain  his  action. 
For  that  position  it  is  only  necessary  to  refer  to  the  case  of 
Potter  v.  Rayworth  (a),  where  the  ordinary  notice  of  dis- 
honour  had  not  been  given,  but  the  defendant  nevertheless 
promised  to  pay  a  person  to  whom  the  plaintiff  had  indorsed 
the  note..    Afterwards  the  plaintiff  brought  his  action  and 
relied  on  that  promise,  and  Lord  Ellenborough  in  his  judg- 
ment said,  "  That  whether  the  promise  to  pay  was  made  to 
the  plaintiff  or  to  any  other  party  who  held  the  note  at  the 
time,  it  was  equally  evidence  that  the  defendant  was  con- 
scious of  his  liability  to  pay  the  note,  which  must  be  because 
he  had  due  notice  of  dishonour."     That  means  due  notice 
so  far  as  he  was  concerned.     And  Bay  ley,  J.,  "considered 
the  promise  by  the  defendant  either  as  an  acknowledgment 
that  he  had  had  due  notice  of  the  dishonour,  or  that  with- 
out such  notice  he  was  the  proper  person  to  pay  the  note, 
as  the  party  for  whose  use  it  was  drawn." 

In  this  case  the  only  fact  to  which  it  is  necessary  to  call 
attention  is  this,  that  a  person  to  whom  the  plaintiff  had 
indorsed  the  bill  brought  an  action  upon  it  against  the 
defendant,  who  suffered  judgment  by  default  That  was  a 
distinct  recognition  of  his  liability  to  that  person,  and, 
applying  the  principle  of  the  decision  in  Potter  v.  Rayworth, 
it  is  equally  efficacious  as  a  recognition  of  his  liability  to 
the  plaintiff  in  this  action.     Therefore  we  think  that  the 

(a)  13  East,  417. 
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plaintiff  is  entitled  to  recover  either  on  the  ground  of  an 
acknowledgment  by  the  defendant  that  the  notice  was 
»•  sufficient,  or  on  the  ground  of  a  waiver  of  notice. 

Gilbert.  m 

It  is  not  necessary  to  examine  the  cases  on  this  subject. 
Many  observations  were  made  on  them  in  the  course  of  the 
argument,  and  perhaps  it  would  not  be  easy  to  reconcile 
them;  it  is  enough  to  say  that  Potter  v.  Rayworth  is 
decisive,  and  consequently  the  rule  must  be  discharged. 

Rule  discharged. 
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MORANT   V.    CHAMBERLIN. 

J_  HIS  was,  in  form,  an  action  of  assault,  but  it  was  brought  The  corpora- 
te determine  the  question  of  ownership  of  the  soil  of  certain  mouth  are, 
land  at  Yarmouth,  in  Norfolk,  and  also  to  ascertain  the  BinCe  the  time 
rights  over  the  land  of  the  public  on  the  one  hand,  and  on  J^g^f  the 
the  other  of  certain  owners  of  property  adjoining  the  land.  j^11^  njf    in 
The  declaration  stated  that  the  defendant  assaulted  the  that  borough. 

The  quay  is 

plaintiff.     And  also  that  the  defendant  cut,  damaged,  and  bounded  on 

the  east  by 

destroyed  the  goods  of  the  plaintiff,  that  is  to  say,  certain  houses,  and  on 

.  ,  the  west  by 

ropes  and  harness.  Yarmouth 

Pleas. — First,  to  first  count :  Not  guilty.  theTime  of 

Second,  to  first  count.— That  the  plaintiff  first  assaulted  ^enf  £ht*rle9 

the  defendant,  who  thereupon  necessarily  committed  the  there  has  been 

r  J  a  common 

alleged  assault  in  his  own  defence.  and  public 

t        #  highway  over 

Third,  to  first  count. — That,  before  and  at  the  said  time  the  quay;  and, 

.       so  far  back  as 

when,  &c,  one  George  Palmer  was  possessed  of  certain  livingmemory, 

land  whereon  the  plaintiff  was  then  unlawfully  trespassing  0f  some  of  the 

and  doing  damage,  without  the  leave  or  license  and  against  y^^Jatt 

the  will  of  the  said  G.  Palmer ;  whereupon  the  defendant,  ^jn^fnqut^m 

as  the  servant  of  the  said  G.  Palmer,  and  by  his  command,  for  dfP°8it- 

■'  mg  thereon 

anchors,  tim- 
ber, boats  and  other  incumbrances.  Such  user  was  in  fact  enjoyed,  as  of  right,  for  more  than 
twenty  years,  but  not  immemorially ;  and  though  it  caused  some  inconvenience  to  the  public 
it  did  not  produce  an  actual  obstruction  of  the  highway.  By  the  rolls  of  the  Court  Leet  of 
the  borough,  from  the  year  16JJ2  to  1653,  it  appeared  that  many  persons  had  been  amerced 
Tor  "overburdening"  the  quay  with  anchors,  timber,  blocks,  &c,  and  thereby  obstructing  the 
highway.  An  occupier  of  one  of  the  houses,  in  the  exercise  of  an  alleged  right,  placed  upon 
a  part  of  the  quay  in  front  of  his  house,  anchors,  timber  and  other  incumbrances,  whereby 
the  free  use  of  the  highway  was  obstructed. 

Held : — First,  that,  upon  these  facts,  the  Court  (being  at  liberty  to  draw  inferences)  could 
not  infer  that  the  right  claimed  had  been  exercised  by  the  occupiers  of  the  houses  before  any 
dedication  of  the  highway  to  the  public. 

Secondly :  that  a  highway  may  be  dedicated  to  the  public  subject  to  a  pre-existing  right  of 
user  by  the  occupiers  of  adjoining  land  for  the  purpose  of  depositing  goods  thereon. 
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1861.        then  requested  the  plaintiff  to  cease  trespassing  upon  and 

^T^^      leave  the  said  land,  which  the  plaintiff  then  refused  to  do, 

*•  and  thereupon  the  defendant,  as  such  agent  and  servant, 

Chamberlin.  .  _  . 

and  by  such  command  as  aforesaid,  at  the  said  time  when, 
&c,  gently  laid  his  hands  on  the  plaintiff  in  order  to  remove 
him,  and  did  then  remove  him  from  the  said  land,  using  no 
more  force  or  violence  than  was  necessary,  and  doing  no 
unnecessary  damage  to  the  plaintiff  on  that  occasion  for  the 
purpose  aforesaid,  which  is  the  alleged  trespass  mentioned, 
and  whereof  the  plaintiff  has  complained  against  the  de- 
fendant. 

Fourth,  to  first  count — That  before  and  at  the  said  time 
when,  &c,  one  G.  Palmer  was  lawfully  possessed,  as  of  his 
own  property,  of  certain  goods,  and  the  plaintiff  was  then 
about  forcibly,  unlawfully,  and  without  the  leave,  license, 
or  consent,  and  against  the  wish  of  the  said  G.  Palmer,  to 
seize,  remove,  and  carry  away  the  said  goods ;  and  there- 
upon the  defendant,  at  the  said  time  when,  &c,  as  the  servant 
of  the  said  G.  Palmer,  and  by  his  command,  requested  the 
plaintiff  to  cease  seizing,  removing  and  carrying  away  the 
said  goods,  which  the  plaintiff  then  refused  to  do,  and  at 
the  said  time  when,  &c,  continued  so  seizing,  removing 
and  carrying  away  the  same ;  wherefore  the  defendant,  in 
order  to  prevent  such  forcible  seizure,  removal,  and  carry- 
ing away  of  the  said  goods  by  the  plaintiff,  and  because 
he  could  not  otherwise  prevent  such  seizure,  removal  and 
carrying  away,  did  necessarily  gently  lay  his  hands  upon 
the  plaintiff  in  order  to  prevent  the  same,  and  thereby 
committed  the  assault  in  the  first  count  complained  of,  using 
no  more  force  or  violence  and  doing  no  more  damage  to 
the  plaintiff  on  the  occasion  aforesaid  than  was  necessary 
for  the  purpose  aforesaid ;  which  are  the  trespasses  in  the 
first  count  mentioned,  and  whereof  the  plaintiff  has  com- 
plained against  the  defendant. 


HILAKY    VACATION,    24    VICT.  543 

Fifth,  to  second  count — The  defendant  brings  into  Court 

here  the  sum  of  1/.,  and  says  that  the  said  sum  is  enough 

to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  matters  »• 

*  *  Chambkrlin. 

herein  pleaded  to. 

Replications. — First :  the  plaintiff  joins  issue  on  the  first 
plea,  and  takes  issue  on  the  second,  third  and  fourth 
pleas. 

Second,  to  third  plea. — That,  before  and  at  the  said  time 
when  &c,  there  was,  and  of  right  ought  to  have  been,  a 
certain  common  and  public  highway,  in,  through,  over 
and  along  the  said  land  in  the  third  plea  mentioned,  for 
all  the  liege  subjects  of  our  lady  the  Queen  to  go,  return, 
pass,  and  repass,  on  foot,  and  with  horses,  carts,  and  car- 
riages, at  all  times  of  the  year,  at  their  free  will  and  plea- 
sure ;  and  that  the  plaintiff,  being  a  liege  subject  of  our 
lady  the  Queen,  and  having  occasion  to  use  the  said  high- 
way, at  the  said  time  when,  &c,  went  and  passed  and  re- 
passed in,  through,  over  and  along  the  said  land  in  which, 
&c,  in,  by  and  along  the  said  highway  there,  using  the 
same  as  he  lawfully  might  for  the  cause  aforesaid ;  and 
thereupon  the  defendant,  at  the  said  time  when,  &c,  of 
his  own  wrong,  committed  the  trespass  in  the  first  count 
mentioned,  in  manner  and  form,  &c. 

Third,  to  fourth  plea. — That  the  said  goods  in  the  said 
fourth  plea  mentioned  were  and  are  divers  large  quantities 
of  stones  and  shingle,  and  divers  anchors  and  pieces  of 
timber,  and  masts,  and  spars ;  and  that,  before  and  at  the 
said  time  when  &c,  the  said  stones,  shingle,  anchors, 
pieces  of  timber,  masts  and  spars,  were  lying  and  being  in, 
upon  and  across  a  certain  common  and  public  highway  for 
all  the  liege  subjects  of  our  lady  the  Queen  to  go,  return, 
pass  and  repass,  on  foot,  and  with  horses,  carts,  and  car- 
riages, at  all  times  of  the  year,  at  their  free  will  and  plea- 
sure ;  and  that  the  plaintiff,  being  one  of  the  liege  subjects 
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1861.        °f  our  lady  the  Queen,  and  having  occasion  to  use  the  said 

^p^     '      highway,  at  the  said  time  when  &c,  went  and  passed  in, 

*•  through  and  along  the  same :  and  because  the  said  stones, 

Cham  bkrlin.  ° 

shingle,  anchors,  pieces  of  timber,  masts  and  spars  were 
then  lying  and  being  in,  upon  and  across  the  said  highway, 
and  obstructing  the  same,  so  that  the  plaintiff  could  not 
then  go,  pass  and  repass  in,  through  and  along  the  said 
highway  as  he  ought  to  have  done,  the  plaintiff,  at  the  said 
time  when,  &a,  seized  the  said  goods  in  order  to  remove 
the  same  from  and  off  the  said  highway,  and  to  carry  away 
the  same  to  a  small  and  convenient  distance,  and  there 
leave  the  same  for  the  use  of  the  defendant ;  and  the  plain- 
tiff was,  at  the  said  time  when,  &c,  removing  the  said 
goods  from  and  off  the  said  highway,  and  carrying  away 
the  same  to  a  small  and  convenient  distance,  doing  no  un- 
necessary damage  to  the  said  goods ;  whereupon  the  defend- 
ant, at  the  said  time  when,  &c,  of  his  own  wrong,  committed 
the  assault  in  the  first  count  mentioned,  in  manner  and 
form,  &c. 

Fourth,  to  the  fourth  plea. — That  the  goods  in  the  fourth 
plea  mentioned  were  and  are  divers  large  quantities  of 
stones  and  shingle,  and  divers  anchors  and  pieces  of  timber, 
and  masts  and  spars,  and  that,  before  and  at  the  said  time 
when,  &c,  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Great  Yarmouth,  in  the  county  of  Norfolk, 
were,  by  the  council  of  the  said  borough,  the  Local  Board 
of  Health  for  the  parish  of  Great  Yarmouth,  in  the  said 
borough,  and  surveyors  of  the  highways  within  the  said 
parishes;  and  that,  at  the  said  time  when,  &c,  the  said 
stones  and  shingles,  anchors,  pieces  of  timber,  masts  and 
spars  were  lying  and  being  in,  upon  and  across  a  certain 
common  and  public  highway,  situate  and  being  within  the 
said  parish,  and  were  obstructing  the  said  highway  so  that 
the  liege  subjects  of  our  lady  the   Queen  could  not  go, 
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return,  pass  and  repass  in,  through  and  along  the  same        1861. 
highway  as  they  were  wont  and  accustomed  to  do,  to  the       moramt 
great  damage  and  common  nuisance  of  all  her  Majesty's  »- 

liege  subjects  going,  returning,  passing  and  repassing  in, 
through  and  along  the  said  highway ;  and  that,  before  the 
said  time  when,  &c,  the  said  mayor,  aldermen  and  bur- 
gesses gave  notice  to  the  said  G.  Palmer,  and  required  the 
said  G.  Palmer,  to  remove  the  said  goods  from  and  off  the 
said  highway,  and  the  said  G.  Palmer,  although  a  reason- 
able time  for  that  purpose,  before  and  at  the  said  time 
when  &c,  had  elapsed,  refused  and  neglected  so  to  do, 
whereupon  the  plaintiff,  (divers  of  the  said  liege  subjects, 

* 

at  the  said  time  when,  &c,  having  occasion  to  use  the  said 
highway),  as  the  servant  of  the  said  mayor,  aldermen  and 
burgesses  as  such  Local  Board  of  Health  as  aforesaid,  and 
by  the  command  and  authority  of  the  council  of  the  said 
borough,  and  then  being  the  deputy  surveyor  of  the  high- 
ways within  the  said  parish  of  Great  Yarmouth,  at  the  said 
time  when  &c,  seized  the  said  goods  in  order  to  remove 
the  same  from  and  off  the  said  highway,  and  to  carry  away 
the  same  to  a  small  and  convenient  distance,  and  there 
leave  the  same  for  the  use  of  the  said  G.  Palmer ;  and  the 
plaintiff  was  removing  the  said  goods  from  and  off  the  said 
highway,  and  carrying  away  the  same  to  a  small  and  con- 
venient distance,  doing  no  unnecessary  damage  to  the 
goods ;  whereupon  the  defendant,  at  the  said  time  when 
&c,  of  his  own  wrong,  committed  the  said  assault  in  the 
first  count  mentioned,  in  manner  and  form,  &c. 

Fifth,  to  fourth  plea. — That,  before  and  at  the  said  time 
when  &c,  the  mayor,  aldermen  and  burgesses  of  the  borough 
of  Great  Yarmouth,  in  the  county  of  Norfolk,  were  lawfully 
possessed  of  certain  land,  and  because  the  said  goods  in 
that  plea  mentioned  were  wrongfully  in  and  upon  the  said 
land  incumbering  the  same,  the  plaintiff,  at  the  said  time 

rr  2 
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1861.        when  &c,  being  the  servant  of  the  said  mayor,  aldermen 

^jT>~/       and  burgesses,  and  by  their  command,  seized  the  said  goods 

"  on  the  said  land  and  so  incumbering  the  same,  in  order  to 

CHJJfBIBUK.  ° 

remove  and  carry  away  the  same  to  a  small  and  convenient 
distance,  and  there  leave  the  same  for  the  use  of  the  de- 
fendant, doing  no  unnecessary  damage  to  the  said  goods ; 
and  the  plaintiff  was,  at  the  said  time  when  &c,  removing 
the  said  goods  and  carrying  away  the  same  to  a  small  and 
convenient  distance,  doing  no  unnecessary  damage  to  the 
said  goods ;  whereupon  the  defendant,  of  his  own  wrong, 
committed  the  said  several  trespasses,  in  manner  and  form, 
&c. 

Sixth,  to  fifth  plea. — The  plaintiff  accepts  the  said  17.  in 
full  satisfaction  and  discharge  of  the  claim  of  the  plaintiff. 

Rejoinders. — First:  joinder  in  issue  taken  by  the  plain- 
tiff's replication  to  the  defendant's  second,  third  and  fourth 
pleas. 

Second :  joinder  in  issue  upon  the  plaintiff's  further 
replication  to  the  third  and  fourth  pleas. 

Third :  further  rejoinder  to  the  plaintiff's  further  repli- 
cation to  the  defendant's  third  plea. — That  the  said  public 
highway,  and  the  right  and  privilege  of  the  said  liege  sub- 
jects of  our  said  lady  the  Queen  to  go,  return,  pass  and 
repass,  on  foot,  and  with  horses,  carts  and  carriages,  in, 
through,  over  and  along  the  said  land  mentioned,  at  the 
said  time  when  &c,  were  and  the  same  always  had  been 
and  still  are  subject  to  the  right  of  user  of  the  said  land  by 
the  occupiers  of  the  same  for  the  time  being,  for  the  pur- 
pose of  and  by  putting,  placing  and  keeping  in  and  upon 
the  said  land  stones,  shingle,  anchors,  timber,  masts  and 
spars,  and  other  things ;  and  the  said  occupiers  of  the  said 
land  have  always  had  and  still  have  such  last  mentioned 
right:  that  the  said  liege  subjects  of  our  said  lady  the 
Queen  never  had  any  right  or  privilege  of  going,  return- 
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ing,  passing  or  repassing,  on  foot,  or  with  horses,  carts  or 
carriages,  in,  through,  over  or  along  the  said  land,  nor  was 
a  way  in,  through,  over  or  along  the  said  land  ever  dedi-  »• 

,  .it  .i      CHAMBKBUH. 

cated  to  or  acquired  by  the  said  liege  subjects  of  our  said 
lady  the  Queen,  except  or  otherwise  than  subject  to  such 
right  of  user  of  the  said  land  by  the  said  occupiers  of  the 
same  for  the  time  being :  that,  at  the  said  time  when  &c, 
one  G.  Palmer  was  possessed  and  the  occupier  of  the  said 
land,  and  certain  stones,  shingle,  anchors,  pieces  of  timber, 
masts  and  spars  were  then  lying  and  being  in  and  upon 
and  across  the  said  land,  the  same  having  been  before  then 
lawfully  put  and  placed  upon  the  said  land  by  the  said 
G.  Palmer,  so  being  then  possessed  and  the  occupier  of 
the  said  land,  and  that  the  said  stones,  shingle,  anchors, 
pieces  of  timber,  masts  and  spars  were  so  put,  placed  and 
were  so  kept  so  lying  and  being  in  and  upon  the  said  land 
consistently  with  the  rights  and  privileges  of  the  said  liege 
subjects  of  our  said  lady  the  Queen,  and  such  putting, 
placing  and  keeping,  lying  and  being  of  the  said  stones, 
shingle,  anchors,  pieces  of  timber,  masts  and  spars  was  a 
use  of  the  said  G.  Palmer  of  his  said  right  as  such  occupier 
of  the  said  land  as  aforesaid :  that  the  plaintiff,  at  the  said 
time  when  &c,  was  about  forcibly,  unlawfully,  and  without 
the  leave,  license  or  consent,  and  against  the  will  of  the 
said  G.  Palmer,  to  seize,  remove  and  carry  away  the  said 
stones,  shingle,  anchors,  pieces  of  timber,  masts  and  spars, 
and  thereupon  the  defendant,  at  the  said  time  when  &c, 
as  the  servant  of  the  said  G.  Palmer  and  by  his  command, 
requested  the  plaintiff  to  cease  seizing,  removing  and  car- 
rying away  the  same;  wherefore  the  defendant,  in  order 
to  prevent  such  forcible  seizure,  removal  and  carrying 
away  of  the  said  stones,  shingle,  anchors,  pieces  of  timber, 
masts  and  spars  by  the  plaintiff,  and  because  he  could  not 
otherwise  prevent  such  seizure,  removal  and  carrying  away, 
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1861.  did  necessarily  gently  lay  his  hands  upon  the  plaintiff  and 
commit  the  said  act  in  the  said  third  plea  mentioned,  for 
the  purpose  and  in  the  manner  in  the  said  plea  in  that 
behalf  mentioned. 

Fourth :  further  rejoinder  to  the  plaintiff's  further  repli- 
cation to  the  defendant  s  fourth  plea. — That  the  said  ways 
mentioned  in  the  said  replication,  to  which  this  rejoinder 
is  pleaded,  were  and  are  the  ways  in  the  defendant's  fur- 
ther rejoinder  to  the  plaintiff's  further  replication  to  the 
said   third  plea  mentioned,  and  no  other  ways  or  way 
whatsoever ;  and  the  defendant  repeats  the  several  allega- 
tions, statements  and  averments  in  the  said  last  mentioned 
rejoinder  made   with  respect  to  the  said  way;  and  the 
defendant  avers  that    the  said   stones,  shingle,  anchors, 
pieces  of  timber,  masts  and  spars  mentioned  in  the  said 
replication,  to  which  this  rejoinder  is  pleaded,  were  the 
said  stones,  shingle,  anchors,  pieces  of  timber,  masts  and 
spars  in  the  said  rejoinder  to  the  plaintiff's  said  replication 
to  the  said  third  plea  mentioned ;  and  the  defendant  re- 
peats the  several  allegations,  statements  and  averments  in 
the  said  last  mentioned  rejoinder  made,  and  says  that  the 
same  were  and  are  the  goods  mentioned  in  the  said  fourth 
plea  and  in  the  said  replications  to  which  this  rejoinder 
is  pleaded;  wherefore  the  defendant,  at  the  time  and  in 
manner  and  under  the  circumstances  mentioned  in  the  said 
fourth  plea,  committed  the  said  act  to  which  that  plea  is 
pleaded,  as  he  lawfully  might  for  the  cause  aforesaid. 

Fifth :  further  rejoinder  to  the  plaintiff's  last  replication 
to  the  defendant's  fourth  plea, — That,  at  the  time  of  the 
alleged  trespass  in  the  first  count  mentioned,  the  said  G. 
Palmer  was  possessed  of  a  dwelling  house  and  premises, 
the  occupiers  whereof  for  twenty  years  before  this  suit 
enjoyed,  as  of  right  and  without  interruption,  the  right, 
privilege  and  easement  of  putting,  placing  and  keeping 
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goods  of  the  same  quantity,  quality  and  description  as  the        1861. 

said  goods  in  the  said  fourth  plea  mentioned  in  and  upon      ^T"Y^"/ 

the  said  land  in  the  said  replication  mentioned,  and  thereby  •. 

Chambbblin. 

and  therewith  incumbering  the  same,  for  the  same  pur* 
poses  and  under  the  same  circumstances  as  those  for  which 
the  said  goods  in  the  said  fourth  plea  mentioned  were,  at 
the  said  time  when  &c.,  put,  placed  and  kept  in  and  upon 
the  said  land,  at  all  times  of  the  year,  for  the  more  conve- 
nient occupation  of  the  said  dwelling-house  and  premises 
of  the  said  G.  Palmer,  as  to  the  said  dwelling-house  and 
premises  of  the  said  G.  Palmer  appertaining ;  and  that  the 
said  goods  so  being  in  and  upon  the  said  land  incumbering 
the  same,  as  in  the  said  replication  mentioned,  was  a  use 
by  the  said  G.  Palmer  of  the  said  right,  privilege  and 
easement. 

Sixth :  a  further  rejoinder  to  the  plaintiff's  last  replica- 
tion to  the  fourth  plea.— -(This  rejoinder  only  differed  from 
the  preceding  one  in  alleging  that  the  occupiers  of  the 
dwelling-house  had  enjoyed  the  alleged  right  from  time 
immemorial.) 

Surrejoinder. — The  plaintiff  took  issue  on  all  the  re- 
joinders. 

Demurrer  to  the  third  and  fourth  rejoinders.— Joinder 
therein. 

The  cause  came  on  for  trial  at  the  Norfolk  Spring  Assizes, 
1859,  when,  by  consent,  the  question  of  the  ownership  of 
the  soil  was  referred  to  an  arbitrator,  who  stated  the  follow- 
ing special  case : — 

The  locus  in  quo  consists  of  certain  land,  indicated  and 
coloured  green  on  the  plan  hereto  annexed,  being  part  of 
the  South  Quay  of  Great  Yarmouth,  bounded  on  the  east 
by  certain  houses  and  on  the  west  by  Yarmouth  Haven. 

It  was  admitted  on  the  trial,  and  is  now  stated  as  a  fact, 
that,  so  far  back  as  living  memory  went,  there  had  been  a 
public  highway  over  the  locus  in  quo. 
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1861.  And  that,  so  far  back  as  living  memory  went,  there  had 

^*"~'       been  a  user  by  the  occupiers  of  the  premises  fronting  the 

••  locus  in  quo  for  the  deposit  of  anchors  and  other  incum- 

CHAMBRELIN. 

brances  thereon. 

The  South  Quay  is,  and  since  its  establishment  has  been, 
a  public  quay,  and  has  been  much  in  use  for  the  loading 
and  unloading  of  ships.  It  has  always  been  one  of  the  main 
roads  leading  from  and  to  other  roads  of  the  town.  The 
road  is  indicated  by  the  open  space  marked  on  the  plan 
"  The  South  Quay ;"  and  the  part  of  the  locus  in  quo  on 
and  over  which  the  occupiers  hereinafter  mentioned  claimed 
to  have  and  enjoy  the  right  hereinafter  mentioned  to  have 
been  enjoyed  by  them,  is  an  open  space  between  a  certain 
tramway  and  the  carriage  track  marked  C  C  C  on  the 
plan. 

As  to  the  borough  and  port  of  Yarmouth. 
King  John,  by  charter,  confirmed  to  the  burgesses  of  Yar- 
mouth the  borough  and  port  in  fee  farm  for  ever,  with  the 
power  to  hold  courts  in  the  borough.  (The  history  of  the 
port  is  referred  to  in  Hale's  De  Portibus  Maris,  p.  61.) 
The  present  corporation  consists  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough,  and  forms  the  Local  Board 
of  Health  for  the  parish  of  Great  Yarmouth  in  the  borough. 
Various  local  Acts  have  been  passed  for  the  regulation  of 
the  port  and  the  government  of  the  borough,  to  some  of 
which  reference  will  be  hereafter  made. 

As  to  the  soil  of  the  locus  in  quo. 

I  find  that  it  passed  to  the  corporation  by  the  charter  of 
King  John,  aud  that  they  have  ever  since  been  the  owners. 

As  to  the  road  in  question. 

The  date  of  the  origin  did  not  appear,  but  I  find  that  it 
was  used  as  a  public  road  in  the  reign  of  Charles  the  First, 
during  and  after  which  certain  proceedings  were  taken,  as 
hereinafter  mentioned,  for  obstructing  the  road. 

By  the  rolls  of  the  South  and  South  Middle  Court  Leet 
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of  the  borough,  from  the  8th  Charles  the  First  (1632)  to        1861. 

1653,  it  appears  that  many  persons  were  presented  and       ^v"w/ 

amerced  for  committing  nuisances  on  the  quay.     In  some  ». 

Cham  bbrlin. 
instances  the  offence  was  described  as  "  overburdening  the 

quay  of  the  town  with  anchors,  planks,  masts,  and  divers 
other  things."  In  another,  as  permitting  their  timber  to  lie 
upon  "  The  Keys  of  the  Town  aforesaid,  to  the  destruction 
of  the  same."  In  another,  the  several  parties  are  charged 
that  they  did  "  overburden  the  Common  called  the  Dean- 
side  and  the  Keys  next  their  mansion  house,  within  the 
precincts  of  this  view  of  frankpledge,  and  divers  anchors, 
store,  stacks  of  deals  did  erect  and  construct,  to  the  annoy- 
ance," &c. 

In  several  the  parties  are  presented  "  for  overburdening 
the  keys  next  their  houses  with  timber,  planks,  stacks  of 
deals  and  heaps  of  stores,  to  the  annoyance,"  &c.  In  one 
it  concludes,  "  to  the  the  annoyance  of  our  lord  the  King. 
Therefore  in  mercy  3/." 

And  in  23rd  and  24th  Charles  1st,  is  as  follows:— 

"  That  Luke  Herring     .        .      2s.  6<f., 
Roger  Townsend  .     13*.  4d., 

overburdened  the  key  of  the  port  of  Great  Yarmouth  with 
timber,  blocks,  &c,  that  the  passage  of  the  people  on  the 
quay  is  very  much  impeded,  to  the  annoyance,  &c.  There- 
fore," &c. 

Another  as  follows : — 

"  That  Thomas  Johnson    .  6s. 


William  Linstead    . 
George  Spilman 
Thomas  Taylor,  Junr. 
Thomas  Felstead    . 
Nathaniel  Thirser  . 
John  Thirser 
Thomas  Barker 
Matthew  Gibbs 


30*. 
10*. 

5s. 

2s. 

5s. 

6s.  Sd. 
21.  6s.  Sd. 
30s., 


the  key  of  the  town  of  Great  Yarmouth  with  timber,  wood, 
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1861.  blocks,  planks,  overburdened,  to  the  impediment  and  ob- 
struction of  the  free  passage  of  the  people  of  our  lord  the 
King  upon  the  key.     Therefore,*'  &c. 

In  1650  is  the  following : — 

"  South  and  South  Middle  Leet 

"  The  jurors  say,  on  their  oaths,  that  Luke  Herring,  10s. 
(then  follow  other  names,  with  various  sums),  overburdened 
the  key  of  the  town  of  Great  Yarmouth,  within  the  precinct 
of  this  view  of  frankpledge,  with  timber,  wood,  blocks  and 
posts,  by  which  the  transit  and  passage  of  people  on  the  key 
there  is  much  impeded  and  obstructed,  to  the  annoyance, 
&c.     Therefore  every  of  them  amerced,"  &c. 

In  several  cases  the  persons  are  charged  with  annoying 
the  key  with  anchors  and  other  things  near  the  mansion 
houses  of  others,  and  are  amerced. 

In  1651  as  follows: — 

"  John  Jennison  doth  annoy  the  key  before  his  mansion 
house  with  four  piles  of  barrel  staves.  Therefore,"  &c,  2s. 

The  above  house  was  the  house,  or  was  the  site  of  the 
house,  of  one  of  the  occupiers  of  the  houses  opposite  which 
is  the  locus  in  quo. 

The  above  amerciaments  appear  to  have  been  paid. 

In  1772  an  act  of  parliament  (12  Geo.  3,  c.  14,)  was 
passed  for  (among  other  objects)  improving  the  haven  and 
piers  of  Great  Yarmouth ;  by  section  33  of  which  it  was 
provided,  that  persons  should  not  (under  a  certain  penalty) 
lay  any  ballast,  earth,  sand,  rubbish  or  stones  on  the  quays 
within  ten  feet  of  the  quay  head.  There  is  a  section  to  the 
same  effect  (with  some  variation  in  terms)  in  the  25  Geo.  3, 
c.  36,  s.  8  (1784).  And  by  the  39  &  40  Geo.  3,  c.  4,  s.  14, 
there  is  a  provision  against  placing  materials  on  the  quays. 

In  1810  (50  Geo.  3,  c.  23),  an  Act  was  passed  for  (among 
other  objects)  removing  nuisances  and  annoyances  in  the 
town;  by  section  54  of  which  provision  is  made  against 
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the  placing  of  materials  or  other  things  upon  any  of  the        1861. 

quays,  markets,  streets,  lanes,  rows,  public  passages  or  places  v-^r^-*' 

.  Moraht 

for  any  longer  time  than  shall  be  necessary  for  moving  and  v. 

.                  .  Cellmbeblin. 
housing  the  same. 

An  Act  was  passed  in  1835,  5  8c  0  Wm.  4,  c.  xlix.,  in 
which,  by  sections  76  and  77,  there  are  additional  provisions 
against  placing  articles  on  the  quays. 

The  goods  in  question,  mentioned  in  the  pleadings  in  this 
cause,  were  not  placed  or  continued  on  the  land  in  question 
under  circumstances  which,  according  to  either  of  the  above 
Acts,  entitled  them  to  be  so  placed  or  continued. 

In  1847,  an  Act  was  passed  to  enable  the  Norfolk  Rail- 
way Company  to  extend  their  railway  to  Great  Yarmouth. 
By  section  1 1  and  following  sections,  provision  was  made  for 
making  a  tramway  along  the  road  in  question.  Such  tram- 
way was  made  about  the  year  1848,  and  has  since  been  used 
according  to  the  provisions  of  that  Act.  Its  course  is  in- 
dicated on  the  annexed  plan. 

As  to  the  user  to  deposit  anchors  and  other  incumbrances 
on  the  locus  in  quo. 

It  was  admitted  on  the  trial,  and  is  now  stated  as  a  fact, 
that,  so  far  back  as  living  memory  went,  there  had  been  a 
user  by  the  occupiers  of  the  premises  fronting  the  locus 
in  quo  for  the  deposit  of  anchors  and  other  incumbrances 
thereon. 

I  find  that  such  user  was  in  fact  for  more  than  twenty 
years  before  this  suit  enjoyed  by  the  occupiers  as  a  right 
and  without  interruption.  But  I  find  that  such  was  not 
immemorial. 

The  user  was  by  those  persons,  for  the  time  being,  for 
their  own  convenience  and  in  general  for  their  own  several 
businesses ;  and  the  various  articles  were  placed  and  remained 
on  the  road  in  point  of  time  according  to  their  pleasure, 
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1861.        entirely  unconnected  with  any  ordinary  public  use  of  the 
^T>~'      road  for  the  purpose  of  transit.     The  articles  placed  there 

*.  were  chiefly  anchors,  timber,  boats,   material  for  ballast, 

Chambkblxx. 

casks,  shingle  and  naval  stores.  This  user  was  not  uni- 
formly confined  by  the  occupiers  to  their  own  business. 
Upon  some  occasions  the  liberty  to  use  the  spot  in  front  of 
the  house  of  one  occupier  was  let  by  him  to  another  of 
those  occupiers,  at  a  yearly  rent. 

Such  user  caused  some  degree  of  inconvenience  to  the 
public  in  the  ordinary  use  of  the  road,  but  did  not  produce 
actual  obstruction.  The  width  of  the  road  at  the  locus  in 
quo  is  indicated  on  different  parts  of  the  annexed  map. 

As  to  the  immediate  cause  of  action. 

The  plaintiff,  being  deputy  surveyor  of  the  highways  of 
the  parish  in  which  the  locus  in  quo  is  situated,  and  sur- 
veyor to  the  corporation,  and  surveyor  to  them  as  the  Board 
of  Health,  went  by  their  authority  to  remove  certain  articles 
which  had  been  placed  on  the  locus  in  quo  by  the  said 
G.  Palmer  (who  is  to  be  taken  as  having  the  rights  of  one 
of  the  occupiers  of  the  houses  in  question  and  who  had 
received  notice  to  remove  the  goods).  They  consisted  of 
several  anchors,  a  boat,  the  lower  mast  of  ship,  several  pieces 
of  timber,  some  chain  cable  and  a  quantity  of  shingle. 
These  had  been  placed,  not  in  exercise  of  the  ordinary 
public  use  of  the  highway  over  the  locus  in  quo,  but  solely 
in  exercise  of  the  alleged  right  of  the  occupiers  as  before  de- 
scribed. And  in  fact,  to  enable  the  public  to  have  the  free 
and  ordinarily  convenient  public  use  of  such  highway,  it 
was  necessary  to  remove  them.  The  defendant,  under  the 
authority  of  the  occupiers  of  the  houses,  and  in  their  belief 
of  their  right,  offered  a  certain  resistance  to  the  plaintiff,  in 
the  course  of  which  (but  not  in  his  own  defence  as  pleaded) 
an  assault  was  by  him  committed,  and  the  resistance  was 


HILARY   VACATION,    24    VICT.  555 

then  by  him  withdrawn.    Should  the  judgment  of  the  Court        1861. 

be  for  the  plaintiff,  it  is  agreed  that  the  damages  on  the       )7~y~~' 

first  count  shall  be  3/.  5s.  v. 

Chambbrlin. 
The  Court  arc  to  have  the  power  to  draw  any  inferences 

of  fact  necessary  to  the  decision  of  the  case,  and  to  direct 

how  the  issues  joined  in  the  case  should  be  entered. 

The  question  for  the  opinion  of  the  Court  is,  how  the 

rinding  on  the  issues  is  to  be  entered.    If  the  judgment  be 

for  the  plaintiff,  it  is  to  be  with  5L  5s.  damages. 

O'Malley  argued  the  special  case  for  the  plaintiff  in  last 
Trinity  Term  (June  4). — Upon  the  facts  stated  in  the 
special  case,  the  plaintiff  is  entitled  to  judgment  on  the 
issues  joined  on  the  first,  second  and  third  pleas.  The 
second  replication  to  the  third  plea,  which  alleges  a  public 
highway  over  the  locus  in  quo,  ought  also  to  be  fouud  for 
the  plaintiff.  To  that  replication  there  is  a  rejoinder,  that 
the  highway  was  subject  to  the  right  of  user  of  the  land  by 
the  occupiers  of  the  same,  for  the  purpose  of  putting  certain 
goods  thereon.  But  the  Court  cannot  infer,  from  the  facts 
stated  in  the  case,  that  the  highway  was  dedicated  to  the  public 
subject  to  such  right  of  user.  Therefore  the  issue  joined  on 
that  plea  ought  also  to  be  found  for  the  plaintiff.  The 
defendant,  by  the  fourth  plea,  justifies  the  assault  as  the 
servant  of  Palmer,  and  in  order  to  prevent  the  forcible 
removal  of  his  goods.  To  that  plea  there  are  three  replica- 
tions, in  substance  alleging  that  the  goods  were  obstructing 
the  highway,  and  these  replications  with  the  rejoinders 
thereto,  which  set  up  the  same  right  of  user,  ought  also  to 
be  found  for  the  plaintiff.  An  obstruction  of  a  public  high- 
way is  a  common  nuisance  which  anyone  may  abate ;  James 
v.  Hayward(a),  Lodie  v.  Arnold  (ft).  [Channell,  B.,  referred 

(a)  Cro.  Car.  184;  S.  C.  Sir  W.  Jones,  221. 
(6)  2  Salk.  458. 
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1861.  to  The  Mayor  of  Colchester  v.  Brooke  (a).]  The  arbitrator 
has  found  that  the  right  to  incumber  the  soil  ia  not  imme- 
morial, and  that  there  has  been  a  highway  over  the  locus  in 
quo  from  the  time  of  Charles  the  Second ;  therefore  it  will 
be  presumed  that  the  highway  existed. prior  to  the  alleged 
right  of  user. 

Keane  argued  the  special  case  for  the  defendant. — The 
issue  on  the  third  plea  ought  to  be  found  for  the  defendant. 
Palmer  had,  as  against  the  plaintiff,  such  a  possessory  right 
as  would  have  enabled  him  to  maintain  trespass:  Every  v. 
Smith  (b).  [Bramwett,  B. — According  to  that,  if  a  person 
fishes  without  permission  in  the  pond  of  another,  he  may 
say  to  the  latter,  "  Tou  have  no  right  to  disturb  me,  be- 
cause I  am  in  possession.9  The  issue  on  the  third  plea 
ought  to  be  found  for  the  plaintiff.]  The  issue  on  the 
second  replication  to  the  third  plea  ought  to  be  found  for 
the  defendant  That  replication  should  have  stated  that 
the  plaintiff  was  passing  along  the  highway :  DovasUm  v. 
Payne  (c).  The  interest  of  the  public  in  a  highway  con- 
sists solely  in  the  right  of  passage :  2  Smith  8  Lead.  Cas>  118. 
If  a  person  is  on  a  highway  for  any  other  purpose  than 
using  it  as  a  highway  he  is  a  trespasser :  Regina  v.  Pratt  (dy 
[Bramwell,  B. — We  are  all  of  opinion  that  the  plaintiff  was 
on  the  highway  in  a  legal  sense,  and  that  there  ought  to  be 
judgment  for  him  on  that  replication.]  The  issue  on  the 
third  replication  to  the  fourth  plea  ought  also  to  be  found 
for  the  defendant  The  case  falls  within  the  principle  of 
Bex  v.  Tindall  (*),  which  decided  that  a  person  is  not 
criminally  responsible  for  a  nuisance,  the  consequences  of 
which  are  slight,  uncertain  and  rare.  The  plaintiff  has  no 
legal  ground  of  complaint  unless  there  was  a  substantial 

(a)  7  Q.  B.  339.  (d)  4  E.  &  B.  860. 

(b)  26  L.  J.  Exch.  344.  (e)   6  A.  &  E.  143. 

(c)  2  H.  Black.  527. 
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obstruction  of  the  highway  :  Rose  v.  Groves  (a).     If  a  per-        1861. 

son  traversing  a  highway  finds  a  slight  obstruction  in  his       lT^TJjl 

path  which  he  can  avoid  by  going  round  it.  he  must  do  so.    „       v- 

r  J  °      °  7  Chambeblin. 

This  replication  should  have  shewn  that  it  was  absolutely 
necessary  for  the  plaintiff  to  remove  the  defendant's  goods 
in  order  to  exercise  his  alleged  right  of  way :  Dimes  v.  Pet- 
ley  (A),  The  Mayor  of  Colchester  v.  Brooke  (c),  Bateman  v. 
Bluck  (d),  The  Eastern  Counties  Railway  Company  v.  Dor- 
ling(e).  The  issue  on  the  fourth  replication  to  the  fourth 
plea  ought  also  to  be  found  for  the  defendant  The  fines 
which  are  recorded  on  the  rolls  of  the  Court  Leet  were 
inflicted,  not  for  "burdening,"  but  for  "overburdening" 
the  land.  Elwood  v.  Bullock  (f)  is  an  authority  that  a 
highway  may  have  been  granted  before  legal  memory, 
subject,  in  parts,  to  interruption  for  a  beneficial  purpose, 
and  for  a  limited  time.  Here  the  right  claimed  may  have 
been  coeval  with  the  dedication  of  the  close  as  a  highway. 
Moreover,  this  was  not  such  an  obstruction  as  justified  the 
Corporation,  as  the  Board  of  Health  and  surveyor  of  high- 
ways, in  removing  the  goods:  Le  Neve  v.  The  Vestry  of 
Mile  End  Old  Town  (g),  The  Proprietors  of  the  Witham 
Navigation  v.  Padley  (A).  The  proper  course  would  have 
been  to  proceed  under  the  73rd  section  of  The  Highway 
Act  (5  &  6  Wm.  4,  c.  50).  The  issue  on  the  fifth  replica- 
tion to  the  fourth  plea  ought  also  to  be  found  for  the  de- 
fendant By  acquiescence,  for  a  space  of  time  as  far  back 
as  legal  memory,  the  occupiers  of  the  adjoining  houses 
have  acquired  a  right  to  place  certain  goods  on  the  locus 
in  quo.  The  issue  on  the  sixth  rejoinder  to  the  last  repli- 
cation to  the  fourth  plea  ought  also  to  be  found  for  the 
defendant.     The  12  Geo.  3,  c.  14,  s.  33,  and  subsequent 

(a)  5  Man.  &  G.  613.  (e)    5  C.  B.  N.  S.  821. 

(b)  15  Q.  B.  276.  (/)6Q.B.  383. 

(c)  7Q.B,  339.  (g)  8  £.  &  B.  1054. 

(d)  18  Q.  B.  870.  (A)  4  B.  &  Adol.  69. 
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1861.        Acts,  are  in  affirmance  of  the  common  law;    therefore, 
^T^     '       notwithstanding  those  statutes,  a  person  may  prescribe  in 
v-  respect  of  a  right  to  place  goods  on  the  quay.     In  Co.  Litt 

1 15 a,  it  is  said: — "  If  a  statute  in  the  negative  be  declara- 
tory of  the  ancient  law,  that  is,  in  affirmance  of  the  common 
law,  there,  as  well  as  a  man  may  prescribe  or  allege  a 
custom  against  the  common  law,  so  a  man  may  do  against 
such  a  statute."  [Pollock,  C.  B.,  referred  to  the  56th 
section  of  the  Highway  Act.] — He  also  referred  to  the 
26th  section  of  that  Act. 

O' Mallet/  was  not  called  on  to  reply. 

Couch  argued  in  support  of  the  demurrers  to  the  re- 
joinders.— The  third  and  fourth  rejoinders  are  bad  upon 
this  broad  ground,  that  the  alleged  right  of  user  is  without 
limit.  Although  it  is  admitted  that  there  is  a  highway 
over  which  all  persons  have  a  right  to  pass,  the  occupiers 
of  the  adjoining  land  claim  a  right  to  obstruct  it  at  any 
time,  and  to  any  extent  they  may  think  fit.  In  all  the 
cases  the  right  claimed  has  had  some  limit.  In  Le  Neve 
v.  The  Vestry  of  Mile  End  Old  Town  (a)  the  occupiers  of 
the  adjoining  houses  claimed  a  right  to  use  the  intermediate 
space  between  the  footway  and  carriage  road  in  such  a 
manner  as  suited  their  trades  or  occupations. '  Poole  v. 
Huskinson  (ft),  which  supports  the  proposition  that  there 
may  be  a  limited  dedication  of  a  highway  to  the  public, 
shews  that  there  cannot  be  a  dedication  to  a  limited  part  of 
the  public.  In  JSlwood  v.  Bullock  (c),  the  right  claimed 
was  by  persons  exercising  the  trade  of  victuallers  to  erect 
booths  on  a  highway  during  a  fair.  That  custom  was  held 
good  on  the  ground  of  the  benefit  which  might  be  supposed 
to  arise  from  the  accommodation  afforded  to  persons  frc- 

(a)  8  E.  &  B.  1045.  (ft)  1 1  M.  &  W.  827. 

(e)  6  Q.  B.  383. 
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quenting  the  fair.  In  The  Marquis  of  Stafford  v.  Coyney  (a)        1861. 
there  was  a  user  by  the  public  of  a  road  for  all  purposes       ^T^*"' 

except  that  of  carrying  coals  ;    and  that  was  held  to  be  *. 

.      .  Chamberlin. 

either  a  limited  dedication  to  the  public  or  a  license.     A 

highway  cannot  be  subject  to  a  user,  by  particular  persons, 
inconsistent  with  its  use  by  the  public  as  a  highway :  Rex 
v.  The  Inhabitants  of  Leake  (b).  The  fifth  rejoinder  is  also 
bad,  since  this  is  not  a  case  within  the  second  section  of 
the  Prescription  Act,  2  &  3  Wm.  4,  c.  71.  The  sixth 
rejoinder  is  also  bad,  for  the  alleged  right  cannot  be  claimed 
as  an  easement  over  the  land  of  another,  because  there  is 
no  dominant  tenement.  An  easement,  as  such,  can  only 
be  claimed  as  accessory  to  a  tenement,  and  it  must  be  of 
something  which  is  necessary  for  the  more  convenient  use 
or  enjoyment  of  the  tenement.  Even  a  grant  of  an  ease- 
ment, such  as  that  now  claimed,  would  be  bad  as  not  being 
sufficiently  definite. 

Malcolm,  in  support  of  the  rejoinders. — A  right  of  way 
over  land  may  exist,  subject  to  the  right  of  the  occupiers 
of  the  adjoining  land  to  place  goods  thereon.  The  user 
must  have  been  consistent  with  the  rights  and  privileges  of 
the  public  in  passing  over  the  land,  or  it  could  not  have 
existed.  It  is  claimed  as  a  user  by  the  occupiers  of  the 
land,  and  it  is  stated  that  they  used  the  land  consistently 
with  the  rights  and  privileges  of  the  public.  Therefore 
the  two  rights  may  in  law  co-exist.  There  is  a  dominant 
tenement,  and  the  user  is  for  the  more  convenient  occupa- 
tion of  the  premises  in  respect  of  the  trades  of  the  occupants. 
The  case  is  also  within  the  Prescription  Act. 

Couch,  in  reply,  cited  Manning  v.  Wasdale  (c). 

Cur.  adv.  vult. 

(a)  7  B.  &  C.  257.  (b)  5  B.  &  Adol.  469. 

(c)  5A.&  E.  758. 

VOL.  VI. — N.  S.  8  8  EXCH. 
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1861.  The  judgment  of  the  Court  was  now  delivered  by 

Mo&AlfT 

»•  Channel,  B. — This  was  a  special  case  for  the  opinion 

Chambiruv. 

of  the  Court,  argued  before  the  Lord  Chief  Baron,  my 
brother  Bramwell  and  myself.  I  have  now  to  deliver  our 
judgment. 

We  are  called  upon,  with  reference  to  the  facts  stated  in 
the  case  and  the  power  to  draw  inferences  therefrom,  to 
decide  in  what  way  the  verdict  upon  the  several  issues 
ought  to  be  entered.  We  are  also  to  give  our  judgment 
on  the  demurrers  in  the  cause. 

The  plaintiff  having  accepted  the  money  paid  into  Court 
in  satisfaction  of  the  causes  of  action  mentioned  in  the 
second  count,  the  complaint  in  the  declaration  is  confined 
to  the  first  count,  which  is  one  of  assault 

To  this  count  for  an  assault  four  pleas  have*been  pleaded. 
Upon  the  facts,  as  stated  in  the  special  case,  it  is  very  clear 
'  that  the  issue  on  the  first  and  second  of  those  pleas  must 
be  found  for  the  plaintiff.  The  third  and  fourth  pleas,  and 
the  several  issues  of  fact  and  in  law  consequent  upon  them, 
are  to  be  dealt  with. 

On  the  two  last  pleas  issues  have  been  joined. 

In  addition  to  the  issue  on  the  third  plea,  that  plea  is 
specially  replied  to.  The  replication  thereto  results  in  a 
rejoinder  by  way  of  confession  and  avoidance,  on  which 
issue  is  joined,  and  in  a  demurrer  to  the  rejoinder. 

The  fourth  plea  is  also  specially  replied  to,  and  by  as 
many  as  three  several  replications ;  which  replications  re- 
sult, first,  in  traverses  of  the  matter  replied ;  secondly,  in 
several  rejoinders  by  way  of  confession  and  avoidance,  on 
which  issues  by  way  of  surrejoinder  have  been  taken ;  and, 
lastly,  in  a  demurrer  to  the  rejoinders. 

Notwithstanding  the  multiplicity  of  the  pleadings,  the 
case,  as  to  the  right  of  the  plaintiff  or  defendant  to  such  a 
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verdict  as   will  decide   the   cause,   may  be   very  shortly 
stated. 

If  neither  the  third  nor  the  fourth  plea  is  proved  in  fact,  ©. 

Chamberlik. 
or,  being  proved,  the  plea  or  pleas  proved  are  got  rid  of  by 

the  verdict  which  upon  the  several  issues  consequent  upon 

such  plea  or  pleas  ought  to  be  entered,  then  the  general 

verdict  will  be  for  the  plaintiff  for  the  damages  agreed 

upon;  and  this   though   the   defendant  may  upon  some 

subordinate  issues  be  entitled  to  have  the  verdict  entered 

for  him. 

If,  on  the  other  hand,  either  the  third  or  fourth  plea  is 
proved  in  fact,  and  not  displaced  by  the  verdict  which  we 
direct  to  be  entered  upon  the  subsequent  issues  arising  out 
of  such  plea,  or  by  our  decision  upon  the  demurrers,  then 
the  defendant  will  be  entitled  to  our  judgment,  though 
consistently  therewith  the  plaintiff  may  yet  be  entitled  on 
some  of  the  issues  to  a  verdict  for  him. 

It  may  be  convenient  to  see  what  are  the  main  facts 
found  by  the  special  case.  It  must  be  taken  that  the 
corporation  of  Yarmouth  are  the  owners  of  the  soil  of  the 
locus  in  quo  referred  to  in  some  of  the  pleadings,  and 
described  on  the  plan  which  accompanies  the  case,  and 
that  they  have  been  so  from  the  time  of  King  John :  that 
over  the  locus  in  quo  there  is,  and  at  least  from  the  time 
of  Charles  the  Second  has  been,  a  common  and  public  high- 
way :  that  the  acts  done  by  the  defendant  amounted  to  an 
actual  obstruction  in  point  of  fact  of  the  existing  highway. 
If  so,  the  defendant  is  without  defence  founded  on  any 
mere  ordinary  user  by  him,  as  one  of  the  public,  of  a  way 
over  the  locus  in  quo.  His  defence,  if  any,  is  by  reason  of 
his  occupation  of  land  adjoining  to  the  locus  in  quo  giving 
him,  as  he  contends,  the  right  to  burden  the  soil  of  the 
corporation  of  Yarmouth.     As  regards  the  way  set  up  by 

8   8    2 
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the  pleadings,  and  said  to  have  been  obstructed,  his  defence 
is  that  such  way  was  only  dedicated  to  the  public  subject 
••  to  the  right  of  the  owners  of  the  adjoining  premises  to 

deposit  goods  there. 

With  respect  to  the  right  claimed  by  the  defendant,  the 
case  finds  that  there  has  been  a  user,  in  fact  corresponding 
with  the  acts  sought  to  be  justified,  when  such  acts  did  not 
amount  to  an  actual  obstruction  of  the  use  of  the  way  by 
the  public ;  that  such  user  has  been  exercised  as  far  back 
as  living  memory  goes,  under  a  claim  of  right  (that  is,  not 
stealthily  or  clandestinely),  and  at  least  for  twenty  years, 
but  not  immemorially.  These  facts  are,  we  think,  clear 
upon  the  findings  in  the  case. 

Now,  though  it  is  found  that  for  more  than  twenty 
years,  and  as  far  as  living  memory  goes,  but,  as  we  have 
observed,  not  immemorially,  parties  who  have  claimed  as 
of  right  an  interest  similar  to  that  claimed  by  the  defend- 
ant have  exercised  and  used  the  easement  now  claimed, 
yet  it  is  also  found  that  the  highway  has  existed,  not  only 
during  all  the  time  of  living  memory,  but  at  least  from  the 
time  of  Charles  the  Second.  It  has  been  contended  before 
us,  by  the  defendant,  that  the  right  claimed  by  him  may  have 
been  exercised,  and  ought  to  be  taken  as  having  been 
exercised,  over  the  locus  in  quo,  by  parties  occupiers  of  the 
respective  premises  in  front  of  the  way  or  adjoining  there- 
to, before  any  dedication  by  the  corporation  of  a  way  to 
the  public;  and  that,  if  so,  a  right  was  acquired  against  the 
corporation  as  owners  of  the  soil  which  their  subsequent 
dedication  to  the  public  would  not  destroy. 

But  this  view,  viz.  the  fact  of  a  right  in  the  occupiers  of 
the  adjoining  premises  pre-existent  to  the  dedication  of  the 
way  to  the  public,  is  not,  we  think,  made  out,  and  it  is  for 
the  defendant  to  make  it  out. 
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The  entries  in  the  case  do  not,  in  our  judgment,  warrant 

us  in  drawing  any  such  inference.    We  do  not  think  that  we 

ought  to  infer  from  the  word  "  over-burdened,"  or  from  the  •• 

°  #  ...  Chambbelik. 

other  words  of  similar  or  nearly  similar  import  to  be  found 

in  the  entries  proved  in  the  case,  that  the  occupiers  of  the 
adjoining  lands  had  really  a  right  to  burden  the  way,  and 
were  fined  only  for  an  excessive  use  of  their  right,  but  that 
at  most  these  entries  shew  that  when  the  way,  as  a  way, 
was  actually  obstructed,  then  the  parties  offending  were 
liable  to  be  fined.  In  the  present  case  we  must,  upon  the 
facts  found,  assume  that  the  acts  complained  of  amounted 
to  an  obstruction  of  an  existing  highway  and  the  use  of  it 
by  the  public  as  such,  and  therefore,  unless  we  can  see 
that  the  defendant  has  made  out  that  a  way  clearly  dedi- 
cated to  the  public  was  so  dedicated  subject  to  the  right 
claimed  by  him,  an  inference  which  we  decline  to  draw, 
the  plaintiff  will  be  entitled  to  the  general  verdict.  The 
statutes  referred  to  in  the  case  do  not  seem  to  us  to  assist 
the  defendant.  The  rights  claimed  by  the  defendant 
appear  to  be  in  violation  of  the  rights  of  the  public,  to  be 
gathered  from  those  statutes. 

There  is  no  difficulty  in  holding  in  what  way  the  verdict 
ought  to  be  entered,  so  as  to  decide  the  cause.  As  regards 
one  or  two  of  the  issues  affecting  only  the  question  of 
costs,  and  as  respects  the  demurrers,  there  may  be  room 
for  some  doubt. 

Applying  the  facts  as  we  collect  them  from  the  special 
case,  and  exercising  the  power  conferred  on  us  of  drawing 
inferences,  it  seems  to  us  that  the  verdict  should  be  en- 
tered for  the  defendant  on  the  issue  joined  on  the  defend- 
ant's fourth  plea,  but  not  on  the  issues  joined  on  the  special 
replications  thereto;  and  that  the  verdict  should  also  be 
entered  for  the  defendant  on  the  issue  on  the  rejoinder  to 
the  plaintiff's  last   replication  but  one  to  the  defendants 
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fourth  plea.  On  all  the  other  issues  in  fact  we  direct  a 
verdict  for  the  plaintiff.  As  to  the  matters  on  which  we 
direct  the  verdict  to  be  entered  for  the  plaintiff,  we  think 
the  case  is  concluded  by  the  finding  of  the  arbitrator,  who 
under  the  order  of  Nisi  Prius  has  settled  the  case. 

As  the  pleas  are,  in  effect,  got  rid  of  by  our  decision  on 
the  issues  in  fact,  the  question  as  regards  the  demurrers  is 
only  one  of  costs. 

We  think  that  it  has  not  been  made  out  that  there  was, 
in  point  of  fact,  such  a  dedication  of  a  way  as  the  defendant 
has  contended  for.  In  point  of  law,  we  are  disposed  to 
think  that  such  a  dedication  might  be  made.  (See  the 
case  of  Le  Neve  v.  The  Vestry  of  the  Hamlet  of  Mile  End 
Old  Town  (a),  cited  by  the  defendant.) 

We  think  that  the  defendant  is  entitled  to  our  judgment 
upon  the  demurrers  which  apply  to  the  rejoinder  to  the 
first  replication  to  the  fourth  plea. 

Our  judgment  on  the  whole  is,  that  a  verdict  be  entered 
for  the  plaintiff  for  five  guineas  damages.  This  decision  to 
be  subject  to  the  defendant's  right  to  costs  in  respect  of 
the  demurrers  referred  to,  and  on  the  issues  directed  to  be 
found  for  him. 

Judgment  accordingly. 

(a)  8  E.  &  B.  1054. 
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George  Cowley  and  Mary,  his  Wife,  v.  The  Mayor, 
Aldermen  and  Burgesses  of  the  Borough  of 
Sunderland.  Feb.  23. 

X  HE  declaration  stated  that  the  defendants,  before  and  at  The  defend- 

thc  time  of  the  committing  of  the  grievances,  &c,  were  ^r^ite,  y 

the  owners  and   proprietors  of  certain  public  baths  and  ^^^ 

washhouses  in  Sunderland,  established  under  the  provisions  h1OU8e8  ^ep 

r  the  provisions 

of  an  act  of  parliament  made  and  passed  in  the  tenth  year  of.  the  9  &  10 

V   ll*l»     Cm      f    *• 

of  the  reign  of  her  present  Majesty,  intituled,  &c.  (9  &  10  This  Act  rests 

.  .  .  the  property 

Vict  c.  74),  and  of  certain  engines,  boilers  and  a  wringing  in  the  baths 

and  wash- 

machine,  moved  by  steam  power  supplied  by  the  defend-  houses  in  the 

ants,  erected  and  set  up  therein ;  and  which  were  respec-  b<uuheir°n' 

tively  erected  and  set  up  by  the  defendants  for  the  purpose,  ^^f^J^ 

amongst  other  things,  of  their  being  used  by  persons  to  council.    Fop 

wash,  wring  and  dry  clothes  therein,  for  hire  and  reward  drying  clothes, 

.  .  there  was  a 

paid  to  the  defendants  in  that  behalf;  yet  the  plaintiffs  in  wringing  ma- 
chine, which 
fact  say  that,  at  the  time  of  the  committing  of  the  grievances,  consisted  of  a 

0  ,  .-.  ..  .  i_*i  i        •      •  cylinder  into 

&c,  the  said  machinery,  engines,  boilers  and  wringing  ma-  which  the  wet 
chine  were  so  negligently,  carelessly,  insecurely  and  impro-  put,andwWch 
perly  constructed,  erected  and  set  up  for  the  purpose  afore-  JJJ^J^^ 
said,    and    the   defendants   so   negligently,   carelessly  and  great  rapidity 
improperly  conducted  themselves  in  and  about  the  premises,  power.    This 

.  machine  was 

and  in  about  the  management  and  supplying  of  the  steam  originally 

-  .  t/i  constructed 

power  aforesaid,  that  by  reason  of  the  premises  and  of  the  to  be  worked 

by  hand  by 
means  of  an 
ordinary  wynch -handle.  In  applying  steam  power  this  handle  was  removed,  but  an  iron 
rod  to  which  it  had  been  affixed  was  unnecessarily  allowed  to  remain.  The  plaintiff,  who  had 
paid  for  permission  to  wash,  was  using  this  machine  when  the  iron  rod  caught  the  sleeve  of 
tier  gown,  and  she  was  dragged  towards  the  machine  and  severely  injured,  without  any  negli- 
gence on  her  part.  When  it  was  proposed  to  apply  steam  power  to  the  machine,  the  defend- 
ants were  told  of  its  danger. — Hela,  that  the  defendants,  by  availing  themselves  of  the  provi- 
sions of  the  U  &  10  Vict.  c.  74,  had  undertaken  a  statutory  duty  which  bound  them  to  exercise 
ordinary  care  and  diligence  in  providing  machines  reasonably  safe  for  use,  and  that  they,  and 
not  the  town  council!  were  liable  for  the  injury  sustained  by  the  plaintiff 
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1861.  improper'  construction   and  adaptation   of  such  wringing 

^T"*^"'  machine  as  aforesaid,  and  of  the  improper  application  of 

»•  such  steam  power  as  aforesaid,  the  said  Mary,  then  being 

of  the  wife  of  the  plaintiff,  and  whilst  she  was  lawfully  using 

SURDEBLAND.  . 

the  same  for  the  purpose  aforesaid,  and  for  hire  and  reward 
paid  by  her  to  the  defendants  in  that  behalf,  and  in  the 
course  of  the  lawful  and  proper  use  thereof,  became  and 
was  caught  and  got  entangled  with  the  said  wringing 
machine,  and  was  greatly  whirled  and  dragged  about  and 
received  great  bodily  injury,  &c. 

Pleas. — First :  Not  guilty.  Second :  That  the  said  ma- 
chinery, engine  and  boilers,  and  wringing  machine,  were 
not  so  negligently,  carelessly,  insecurely  or  improperly  con- 
structed, erected  or  set  up  as  alleged. — Issues  thereon. 

At  the  trial,  before  Wilde,  B.,  at  the  last  Durham  Summer 
Assizes,  it  appeared  that  the  defendants,  the  corporation  of 
Sunderland,  had  erected  public  baths  and  washhouses  in 
the  High  Street  of  that  town,  under  the  provisions  of  the 
9  &  10  Vict.  c.  74.  On  the  19th  of  January  last  the  female 
plaintiff  was  washing  there.  She  had  paid  four  pence  for 
permission  to  wash  a  certain  time.  Having  washed  some 
clothes,  she  placed  them  in  a  wringing  machine.  This 
machine  consisted  of  a  cylinder  about  three  feet  in  diameter 
and  four  feet  high,  into  which  the  wet  clothes  were  placed, 
and  it  was  made  to  revolve  by  steam  power  at  the  rate  of 
fifty  revolutions  in  a  minute.  The  machine  was  originally 
constructed  to  be  worked  by  hand  by  means  of  an  ordinary 
wynch-handle  affixed  to  a  spindle.  This  handle  had  been 
removed,  but  a  small  iron  rod  to  which  it  had  been  attached 
was  allowed  to  remain.  The  female  plaintiff  was  in  the  act 
of  stopping  the  machine,  when  the  iron  rod  caught  the 
sleeve  of  her  gown,  and  she  was  dragged  towards  the  ma- 
chine and  severely  injured.  There  was  no  one  attending 
upon  her  at  the  time.     When  it  was  proposed  to  work  this 


HILARY   VACATION,    24    VICT. 

machine  by  steam  power,  one  of  the  town  council,  who  was 

a  practical  builder  and  a  member  of  the  baths  and  wash- 

*  Cowley 

houses  committee,  told  the  engineer  of  the  corporation  that  «• 

*  V  .      .  Mayor,  &c. 

it   was   dangerous   to   apply  steam    power   to  a  .wringing  op 

machine.     There  were   other  wringing  machines   in  this 

washhouse,  which    were   worked   by  hand ;    and   in   the 

other  washhouscs  in   Sunderland  all  such  machines  were 

so  worked. 

At  the  close  of  the  plaintiffs'  case,  it  was  submitted  on 
behalf  of  the  defendants  that  they  were  not  liable.  The 
learned  Judge  reserved  the  point,  and  evidence  was  adduced 
on  the  part  of  the  defendants  to  prove  that  the  machine 
was  not  dangerous,  and  that  the  female  plaintiff  was  careless 
in  her  use  of  it. 

The  learned  Judge  left  it  to  the  jury  to  say :  first,  whether 
the  female  plaintiff,  in  using  the  machine,  was  guilty  of  any 
negligence  which  contributed  to  the  accident;  secondly, 
whether  the  defendants  were  guilty  of  negligence  in  the 
construction  of  the  machine,  or  in  not  having  attendants 
to  see  to  the  use  of  it.  The  jury  answered  the  first  ques- 
tion in  the  negative,  and  the  second  in  the  affirmative,  and 
found  a  verdict  for  the  plaintiffs,  with  50/.  damages,  leave 
being  reserved  to  the  defendants  to  move  to  enter  the 
verdict  for  them. 

Manisty,  in  the  present  Term,  obtained  a  rule  nisi  accord- 

ittgty*  on  tne  ground  tnat  there  was  no  evidence  of  any 
duty,  or  of  the  breach  of  any  duty,  or  of  any  negligence  by 
or  on  the  part  of  the  defendants ;  or  why  a  new  trial  should 
not  be  had  on  the  same  ground ;  or  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  the  declaration 
disclosed  no  ground  of  action  against  the  defendants. 

Price  and  Davison  shewed  cause,  in  last  Michaelmas 
Term  (Nov.  17). — First,  there  was  a  breach  of  duty  on  the 
part  of  the  defendants  for  which  they  are  responsible.    They 


i 


568  EXCHEQUER  BEPORTS. 

1861.  erected  baths  and  washhouses  under  the  provisions  of  the 

Cowley  9  &  10  Vict,  c  74,  and,  having  the  management  and  con- 

„    ••   .  trol  of  them,  it  was  their  duty,  when  they  invited  the  public 

or  to  use  a  machine  worked  by  steam  power,  to  take  care  that 

SUVDBSLAVD.    #  . 

it  was  safe.  A  corporation  is  not  exempt  from  any  liability 
which  attaches  to  an  individual,  if  guilty  of  negligence ;  and 
it  is  clear  that  if  this  machine  had  been  the  property  of  an 
individual  he  would,  under  such  circumstances,  have  been 
liable*  [Martin,  B. — If  an  individual  said,  there  is  a  wring- 
ing machine,  you  may  use  it,  would  he  be  responsible  if  the 
machine  was  not  safe?]  The  defendants  knew  that  the 
machine  was  dangerous,  and  therefore  ought  not  to  have 
invited  the  public  to  use  it :  Gibbs  v.  The  Trustees  of  the 
Liverpool  Docks  (a).  [fFilde,  B. — The  declaration  does  not 
allege  negligence.]  Such  an  allegation,  if  traversed,  would 
have  raised  an  immaterial  issue.  In  Dlahemore  v.  The 
Bristol  and  Exeter  Railway  Company  (A),  which  was  the 
case  of  a  gratuitous  lender  of  a  chattel  which  he  knew  was 
in  an  unsafe  condition,  it  was  laid  down  that  "  the  duties  of 
the  borrower  and  lender  are  in  some  degree  correlative. 
The  lender  must  be  taken  to  lend  for  the  purpose  of  a 
beneficial  use  by  the  borrower ;  the  borrower  therefore  is 
not  responsible  for  reasonable  wear  and  tear ;  but  he  is  for 
negligence,  for  misuse,  for  gross  want  of  skill  in  the  use ; 
above  all,  for  anything  which  may  be  qualified  as  legal  fraud. 
So,  on  the  other  hand,  as  the  lender  lends  for  beneficial  use, 
he  must  be  responsible  for  defects  in  the  chattel  with  refer- 
ence to  the  use  for  which  he  knows  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which  directly  the  borrower 
is  injured."  The  defendants  ought  not  to  have  applied 
steam  power  to  a  machine  intended  to  be  worked  by  hand ; 
neither  should  they,  knowing  its  dangerous  condition,  have 
left  the  machine  unguarded.  The  case  resembles  that  of  a 
person  who,  having  a  gun  which  he  knows  is  dangerous  to 

(a)  3  H.  &  N.  164.  (b)  8  E.  &  B.  1086. 
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use,  chooses  to  let  it  for  hire.    [Martin,  B.,  referred  to        1861, 
Cornman  v.  The  Eastern  Counties  Railway  Company  (a).]  In 


Cowlkt 


Sunderland. 


Green  v.  The  London  General  Omnibus  Company  (b),  Erie,  ». 

r      .  Mayor,  &c 

J.,  in  delivering  the  judgment  of  the  Court,  said : — "  The  ^  of 
whole  course  of  the  authorities,  from  the  case  of  Yarborough 
v.  The  Bank  of  England  (c)  down  to  Whitfield  v.  The  South 
Eastern  Railway  Company  (d),  which  was  in  reality  an 
action  against  The  Electric  Telegraph  Company,  shews  that 
an  action  for  a  wrong  will  lie  against  a  corporation,  where 
the  thing  that  is  complained  of  is  a  thing  done  within  the 
scope  of  their  incorporation,  and  is  one  which  would  con- 
stitute an  actionable  wrong  if  committed  by  an  individual." 
[Bramwell,  B. — In  Cornman  v.  The  Eastern  Counties  Rail- 
way Company  (a),  the  injury  was  caused  by  a  weighing 
machine  which  had  been  in  the  same  situation  for  five 
years,  and  there  is  no  pretence  for  saying  that  such  a 
machine  is  not  a  proper  thing  for  a  railway  Company  to 
have  on  the  platform  of  their  station.  Here  it  was  proved 
that  it  was  dangerous  to  apply  steam  power  to  a  wringing 
machine,  and  that  the  machine  was  in  the  first  instance 
intended  to  be  worked  by  hand.]  Manley  v.  The  St.  Helens 
Railway  Company  (e)  is  also  an  authority  in  favour  of  the 
plaintiff.  [Channell,  B. — There  the  Company  had  a 
beneficial  interest  in  the  tolls,  and  were  therefore  liable,  as 
any  proprietor  of  private  property  would  be.]  In  Gibbs 
v.  The  Trustees  of  the  Liverpool  Dock  (f)  the  defendants 
received  no  profits,  but  merely  performed  a  public  duty, 
and  yet  they  were  held  responsible  for  negligence.  Here 
the  defendants  are  in  the  position  of  an  individual,  because 
they  have  availed  themselves  of  the  provisions  of  the  9  &  10 
Vict.  c.  74,  to  erect  baths  and  washhouscs ;  and  they  make 

(a)  4  II.  &  N.  781.  (ei)  E.  B.  &  E.  115. 

(b)  7  C.  B.,  N.  S.  290.  (e)   2  H.  &  N.  840. 

(c)  16  East,  6.  (/)  3  H.  &  N.  164. 
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a  charge  for  the  use  of  them.  Secondly. — It  will  be  argued 

that  the  council,  not  the  defendants,  are  liable.     But  the 

».  27th  section  vests  the  property  iu  the  baths  and  washhouses 

Mayor,  &c     .  JC  ,  -11.11 

9.  in  the  corporation.     By  the  29th  section,  the  council  shall 

SUNDKRULND.  -  - 

not  be  personally  "  liable  to  the  payment  of  any  sum  01 
money  as  or  by  way  of  compensation  or  satisfaction  for  or 
in  respect  of  anything  done  or  suffered  in  due  pursuance  of 
that  Act"  The  action,  however,  is  properly  brought  against 
the  corporation,  the  council  being  only  their  servant,  and 
the  corporation  are  entitled  to  reimburse  themselves  out  of 
the  rates  for  any  sum  which  they  may  be  required  to 
pay:  Ruck  v.  Williams  {a).  [Wilde,  B.— By  the  9  &  10 
Vict.  c.  74,  the  council  are  authorized  to  erect  baths  and 
washhouses,  to  make  charges  for  the  use  of  them,  and  to 
detain  the  clothes  of  persons  refusing  to  pay  the  charges. 
The  Act  contains  two  schedules,  the  one  relating  to  bye- 
laws,  the  other  regulating  the  charges.  Persons  who  choose 
to  avail  themselves  of  the  provisions  of  this  Act  ought  to 
take  proper  means  of  securing  their  machines,  so  that  per- 
sons using  them  may  not  be  injured,  and  if  they  neglect  to 
do  so,  it  may  be  that  there  is  a  liability  arising  from  the 
Act.]  There  is  an  implied  undertaking,  on  the  part  of  the 
corporation,  that  the  things  which  they  provide  for  the  use 
of  the  public  may  be  used  without  danger.  Suppose  they 
constructed  baths  which  were  dangerous  for  boys,  could 
they  shelter  themselves  by  saying  the  use  of  them  was 
voluntary? — They  also  argued  that  the  declaration  was 
good  after  verdict,  the  jury  having  found  negligence. 

Manisty  (with  whom  was  T.  Jones),  in  support  of  the 
rule. — First,  there  was  no  duty  on  the  part  of  the  defend- 
ants for  the  breach  of  which  they  are  responsible.  As 
regards  this  tort,  there  is  a  difference  between  the  corpora- 

(a)  3  II.  &  N.  308. 
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tion  and  town  couneil.     In  non-corporate  towns  the  Act  is        1861. 
to  be  carried  out  by  commissioners  elected  by  the  vestry; 


Cowley 


Sunderland. 


but  in  corporate  towns  the  individuals  who  constitute  the  ». 

.,  i      .  ,     ,  ,  Mayor,  &c. 

town  council  are  vested  with  the  same  powers  as  those  com-  of 

missioners.  The  legislature  has  provided  that  no  member 
of  the  council  or  commissioner  shall  be  personally  liable 
(sect.  29).  [Wilde,  B. — The  32nd  section  makes  the 
matter  plain.  It  provides  that  whenever  the  council,  or 
vestry,  on  the  recommendation  of  the  commissioners,  deter- 
mine that  the  baths  shall  be  sold,  the  corporation  shall  con- 
vey them.]  That  is  only  a  statutory  mode  of  conveyance. 
[Wilde,  B. — The  20th  section  incorporates  the  commis- 
sioners, but  there  is  no  enactment  incorporating  the  council, 
and  by  the  27th  section  the  property  in  the  baths  is  vested 
in  the  corporation.]  It  is  submitted  that  in  a  case  of  this 
kind  the  commissioners  would  not  be  liable,  and,  if  so,  no 
action  will  lie  against  the  council  or  corporation.  It  was 
never  intended  that  the  corporation  should  be  responsible 
for  the  acts  of  the  council.  The  legislature  has  invested 
the  council  with  certain  powers  for  the  erection  and  man- 
agement of  baths  and  washhouses,  and  there  is  no  common 
law  or  statutory  liability  on  the  part  of  the  corporation. 
Assuming  that  the  corporation  are  in  the  position  of  indi- 
viduals who  are  the  owners  of  baths  and  washhouses,  which 
the  legislature  has  authorized  them  to  erect,  since  they  have 
no  beneficial  interest  in  the  funds  derived  therefrom  they 
are  not  responsible :  Metcalfe  v.  Hetherington  (a).  The  only 
duty  on  the  part  of  the  corporation  is  to  employ  a  com- 
petent engineer.  Secondly. — There  was  no  evidence  of 
negligence.  The  female  plaintiff  knew  the  construction  of 
the  machine  and  was  aware  of  its  danger.  She  voluntarily 
used  it,  and  therefore  cannot  recover.  Moreover  it  is  con- 
fa)  1 1  Exch.  257. 
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156L        astent  with  the  evidence  that  the  injury  m  caused  bj 
own  negligence. — He  also  argued  thai  the 
bad  in  arrest  of  judgment,  inasmuch  as  it  did  doc 
«    _    oo  the  face  of  it  any  doty  on  the  part  of  the 


The  judgment  of  the  Conn  was  now  delivered  by 


Wildb,  B. — In  this  case  the  p*^**™**  complained  of  the 
injury  caosed  by  the  negligent  construction  of  a  machine 
aei  up  by  the  defendants,  and  used  in  some  public  wash- 
houses  erected  by  them  under  the  provisions  of  the  9  &  10 
Tide  74. 

It  appears  that  the  wife  of  the  plaintiff  resorted  to  the 
washhooses  in  question,  and  paid  four  pence  far  the  use 
of  the  machines  and  other  conveniences  of  washing  these 
■or  a  given  time.  The  machine  in  question,  by  which  the 
injury  was  done,  was  a  dryingHnachine.  It  consisted  of  m 
cylinder,  into  which  the  wet  dothes  were  put,  and  aaade 
to  revolve  with  great  rapidity,  and  the  water  driven  out  by 
the  operation  of  centrifugal  farce.  The  machine 
ginailT  conscructed  to  be  worked  br  an  ordinarr 
handle  connected  with  the  top  of  it,  soch  handle  being 
turned  by  the  hand  of  the  person  using  it.  and  there 
a  considerable  number  of  these  machines  in  the 

A  proposition  was  made  among  the  members  of  the 
to  introduce  steam.  There  was  evidence  to 
that  this  was  objected  to  by  some  competent  persons 
as  likely  to  prove  dangerous.  It  was,  however,  adopted  ; 
and,  at  the  time  of  the  accident,  the  machine  m  question 
was  turned  by  steam  power. 

In  applying  the  steazi  power  in  place  o(  the  hand,  the 
wTLch-hin-ile  was  taken  cor :  but  the  rod  c-q  -h:ch  it  had 
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been  fixed  was  allowed  to  remain.  This  rod  was  quite 
unnecessary  and  useless  to  the  machine  as  worked  by  steam. 
It  projected  some  distance  over  the  edge  of  the  top  of  the 
machine,  and  revolved  with  great  rapidity  while  the  machine 
was  in  action. 

The  plaintiffs  wife,  in  using  the  drying  machine,  allowed 
a  portion  of  her  dress  to  touch  this  rod ;  it  was  caught  by 
it,  and  she  was  drawn  against  the  revolving  rod,  and  con- 
siderably injured. 

At  the  trial  it  was  contended  that  she  was  guilty  of  negli- 
gence in  the  way  she  used  the  machine,  but  this  was  nega- 
tived by  the  jury. 

The  jury  found  that  the  machine  was  dangerously  and 
negligently  constructed,  and  that  the  accident  with  which 
the  female  plaintiff  met  was  caused  by  such  dangerous  and 
negligent  construction  of  the  machine.  A  verdict  passed 
for  the  plaintiffs,  leave  being  reserved  to  the  defendants  to 
move  this  Court  to  enter  a  verdict  for  them. 

It  was  argued  by  the  defendants  that  the  statute  in 
question  imposed  no  responsibility  or  liability  whatever  on 
the  corporation,  but  only  on  the  council  to  whom  the  erec- 
tion and  management  of  the  washhouses  were  confided. 
But  several  clauses  of  the  Act  were  pointed  out  during  the 
argument  which  tended  to  negative  this  proposition.  It  is 
unnecessary  to  refer  to  them  again  in  detail. 

It  is  sufficient  to  say  that,  in  our  opinion,  the  legislature 
did  not  intend  to  withdraw  from  the  corporation,  to  whom 
the  washhouses  belonged,  the  responsibility  which  might 
attach  to  any  improper  construction  or  management  of 
them. 

It  was  then  argued  that,  as  the  plaintiff  was  a  volunteer 
and  chose  to  use  the  machine  such  as  it  was,  she  could  not 
recover. 


9. 
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1561.  But  we  think  this  argument  does  doc  avail  the  defend- 

^^  ants.  The  starcte  was  passed  fcr  the  beaefi;  of  the  poor 
?-  r  and  more  3rx)rant  c?«fflr*  of  the  pocoladoo.  The  cccpo- 
01  ration  chose  to  avail  themselves  of  their  powers  to  erect 

these  washiocses.  In  discharge  of  the  statutory  duty 
thus  undertaken  by  theo,  we  think  they  were  bocnd  to 
exercise  ordinary  care  and  diligence,  and  provide  machines 
reasonably  safe  fcr  use. 

It  is  clear,  from  the  evidence  and  the  firing  of  the  jnry, 
thai  the  projecting  rod  which  did  the  mischief  was  unne- 
nmirily,  carelessly  and  dangeroosly  allowed  bj  the  de- 
fendants to  remain  after  all  use  and  porpose  in  it  had 
ceased.  It  is  also  clear  that  this  danger  was  one  which  the 
plaintiff  might  reasonably  fa3  to  perceive  or  appreciate, 
and  tbe  jury  have,  in  substance,  found  that  neither  in  the 
fact  of  using  the  machine  at  all,  nor  in  the  particular  mode 
of  using  i:  by  the  plaintiff,  was  there  any  negligence.  The 
accident  was  caused  by  the  immediate  negligence  of  the 
defendants,  and  on  an  occasion  when  the  plaintiff  was  in 
no  war  to  blame. 

We  think  tbe  plaintiffs"  verdict  ought  to  stand,  and  this 
rule  be  discharged. 

Rule  discharged. 
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Tasker  v.  Shepherd.  Feb.  25. 

X  HE  declaration  stated  that  by  an  agreement  in  writing  A  declaration 

made  and  entered  into  on  the  17th  June,  1857,  between  by  agreement 

one  Emanuel  Bentley,  since  deceased,  and  the  defendant,  tetween  %., 

of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said  ^Tthrde^0"1, 

Emanuel  Bentley,  now  deceased,  and  the  defendant,  who  fendan^ of  tj16 

J  '  '  one  part,  and 

at  the  date  of  the  said  agreement  were  carrying  on  business  ^e  Plaintiff 

as  stone  merchants  in  copartnership,  appointed  the  plaintiff  part,  B.  and 

r  r»    rr  r  the  defendant> 

their  sole   London   agent  for  a  period  of  four  years  and  who  at  the 

a  half  from  the  date  of  the  said  agreement ;  and  the  plain-  agreement 

tiff,  in  consideration  of  the  premises,  agreed  to  accept  and  on^iSness18 

undertake  the  said  appointment  and  duty  upon  the  terms  J^w^ e  mer" 


in  co- 


following,  videlicet,  that  the  said  Emanuel  Bentley,  now  P^6^1^ 
deceased,  and  the  defendant  should  pay  to  the  plaintiff  the  plaintiff  their 

1  ■  sole  London 


sum  of  two  pounds  and  ten  shillings  per  centum  on  all  agent  for  a 

period  of  four 

accounts  received  by  them  for  stone  sold  or  caused  to  be  yean  and  a 
sold  by  the  plaintiff,  or  supplied  by  the   said  Emanuel  plaintiff  in 
Bentley,  now  deceased,  and  the  defendant  to  any  person  Sn£/pre-0n 
originally  introduced  to  them  by  the  plaintiff  (deducting  ^pX^id 
the  boat  freights  to  a  certain  place  called  Goole  from  the  appointment 

°  r  upon  the  terms 

amount) :  that  the  plaintiff  should  pay  the  whole  of  his  (amongst 

/  *  .  others)  that 

travelling  expenses,  and  attend  upon  any  business  in  Lon-  B.  and  the  de- 

1  i  "it"  i   t»       i  -i  iii       fendant  should 

don  of  the  said  Lmanuel  Bentley,  now  deceased,  and  the  pay  the  plain- 
defendant,  when  required  by  them  in  writing :  that  the  per  cent  on 

all  accounts 
received  by  them  for  stone  sold  by  the  plaintiff,  or  supplied  by  B.  and  the  defendant  to  any 
person  originally  introduced  to  them  by  the  plaintiff. — Breach :  that  the  defendant  did  not 
nor  would  employ  the  plaintiff  as  his  sole  agent  for  the  whole  period  of  four  years  and  a  half, 
and  did  not  nor  would  execute  certain  orders  for  stone  procured  by  the  plaintiff  in  his  said 
capacity  of  agent.  On  demurrer: — Held,  that  the  parties  contracted  with  reference  to  the 
then  existing  partnership  business,  and  that  the  contract  was  to  employ  the  plaintiff  for  a  period 
of  four  years  and  a  half,  subject  to  the  condition  that  all  parties  so  long  lived.  Per  Channell, 
B.,  and  Wilde,  B.     Martin,  B.,  dubitante. 

Quote,  whether  the  case  falls  within  the  principle  of  those  cases  in  which,  the  personal 
skill  of  the  party  being  involved,  the  contract  was  put  an  end  to  by  death. 
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said  Emanuel  Bentley,  now  deceased,  and  the  defendant 
should  pay  all  the  expences  of  carrying  and  shipping  stone 
«.  at  certain  places  called  Brighouse,  Brookfoot  or  Halifax, 

and  also  the  expenses  of  carriage  to  the  railway  station  at 
Lightcliffe  or  Halifax,  and  should  furnish  the  plaintiff  with 
invoices  for  all  stone  shipped  or  trucked  by  them  as  soon 
as  it  was  sent  off:  that  the  said  Emanuel  Bentley,  now 
deceased,  and  the  defendant  should  balance  all  business 
transactions  with  the  plaintiff,  and  pay  over  the  amount 
due  to  him  for  commission,  on  the  16th  of  June  and  the 
16th  of  December  in  each  year.     And  it  was  further  stipu- 
lated and  agreed  that  the  said  agreement  should  be  held 
binding  without   reference   to  any  legal   technicalities. — 
Averments :  that  the  plaintiff  has  done  and  performed  all 
matters  and  things  on  his  part  to  have  been  done  and  per- 
formed in  order  to  entitle  him  to  the  due  performance  of 
the  said  agreement  on  the  part  of  the  said  defendant,  and 
all  reasonable  times  have  elapsed  in  that  behalf. — Breach : 
that  the  defendant  has  failed  and  made  default  in  the  per- 
formance of  the  said  contract  on  his  part,  and  did  not  nor 
would  employ  the  plaintiff  as  his  sole  agent  for  the  whole 
period  of  four  years  and  a  half  from  the  date  of  the  said 
agreement;  and  did  not  nor  would  execute  certain  orders 
for  stone  procured  by  the  plaintiff  in  his  said  capacity  as 
agent  as  aforesaid;   and  did  not  nor  would  furnish   the 
plaintiff  with  invoices  for  all  stone  shipped  or  trucked  as 
soon  as  it  was  sent  off;  and  did  not  nor  would  balance  all 
business  transactions  on  the  16th  of  June  and  the  16th  of 
December  in  each  year,  or  at  any  other  time,  but  therein 
made  default  and  broke  the  said  contract  and  agreement 
on   his  part,   whereby   the    plaintiff   was  and   is  greatly 
damaged  and  injured. 

Demurrer  and  joinder  therein. 
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Cleasby  argued,  in  support  of  the  demurrer,  in  Hilary 

Term  (Jan.  25). — The  declaration  is  bad  on  the  ground 

that  it  shews  no  breach  of  contract.     The  agreement  was  *• 

iiii...  Shepherd. 

made  by  the  plaintiff  with  the  defendant  and  his  partner, 

and  upon  the  death  of  the  latter  it  terminated.  [Martin, 
B. — Assuming  that  the  defendant  was  under  no  obligation 
to  carry  on  the  business  after  the  death  of  his  partner,  still, 
if  he  shipped  stone  sold  by  the  plaintiff,  would  he  not  be 
bound  to  render  him  an  account  of  it  ?]  That  might  be  evi- 
dence of  a  new  implied  agreement  with  the  plaintiff.  By  the 
death  of  one  partner  the  contract  of  partnership  is  ipso  facto 
dissolved :  Gow  on  Partnership,  p.  219,  3rd  ed.,  Vulliamy 
v.  Noble  (a).  The  partnership  being  at  an  end,  the  survi- 
ving partner  was  under  no  obligation  to  carry  on  the  busi- 
ness for  the  purpose  of  fulfilling  the  contract.  [Martin,  B. 
— If  a  firm  consisting  of  many  partners  hires  a  clerk  for  a 
year,  and  any  one  of  the  partners  dies,  is  the  contract  at  an 
end  ?]  In  the  case  of  ordinary  servants  the  servant  is  dis- 
charged by  the  death  of  the  master :  Williams  on  Executors, 
p.  727,  5th  ed.  [Martin,  B. — The  wages  are  paid  for  a 
year's  service ;  therefore  if  the  servant  does  not  serve  for  a 
year  he  is  entitled  to  nothing;  then  suppose  the  master 
died  on  the  364th  day  of  the  service,  is  the  servant  to  get 
nothing  ?  Wilde,  B.,  referred  to  Jackson  v.  Bridge  (4).] 
This  subject  was  incidentally  discussed  in  Siboni  v.  Kirk- 
man  (c),  where  Parke,  B.,  in  the  course  of  the  argument, 
said,  "  Executors  are  responsible  on  all  the  contracts  of  the 
testator  broken  in  his  lifetime,  and  there  is  only  one  ex- 
ception with  regard  to  their  liability  for  contracts  broken 
after  his  death:  that  is  this,  that  they  are  not  liable  in 
those  cases  where  personal  skill  or  taste  is  required."  If 
the  contract  is  not  of  a  personal  nature,  to  be  performed  by 

(a)  3  Meriv.  614.  (ft)  12  Mod.  650. 

(c)  1  M.  &  W.  418.  423. 
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the  testator  only,  the  executor  may  enforce  it :  Marshall  r. 
Broadhurst  (a) ;  and  be  is  bound  to  perform  it :  Wemiwarih 
v.  Cock  (b\     Here  tbe  contract  was  to  do  certain  business 
which  the  act  of  God  has  rendered  it  impossible  to  perform. 
In  order  to  ascertain  whether  the  defendant  is  liable,  it  is 
necessary  to  see  whether  tbe  contract  was  of  such  a  nature 
that  tbe  obligation  on  the  part  of  the  plaintiff  to  perform  it 
has  ceased.     Now,  tbe  plaintiff  was  not  bound  as  London 
agent  to  any  one  but  tbe  partnership  firm.     He  was  under 
no  obligation  to  act  for  either  of  the  partners  separately. 
The  death  of  one  partner  might  render  the  agency  of  little 
or  no  value,  while  his  being  alive  might  have  formed  part 
of  the  consideration  for  accepting  the  service.    [  TTUde9  B. — 
The  strong  argument  in  the  defendant's  favour  is,  that  the 
plaintiff  was  to  be  paid  according  to  the  amount  of  business 
done.     A  man  may  be  willing  to  undertake  an  agency, 
knowing  the  quantity  of  business  transacted  by  a  partner- 
ship firm,  but  it  may  not  be  worth  bis  while  to  be  agent 
for  a  single  individual     Martin,  B. — The  plaintiff  agreed 
to  act  as  the  sole  London  agent  of  the  copartnership  for  a 
period  of  four  years  and  a  half;  then  does  the  death  of  one 
partner  relieve  him  from  that  obligation  ?     Arguing  upon 
principle,  I  should  say  it  does  not,  because  tbe  act  of  God 
does  not  discharge  a  person  from  the  performance  of  his 
contract.]     There  is  nothing  in  the  agreement  from  which 
it  can  be  inferred  that  tbe  contract  is  to  be  performed  if 
one  partner  dies.     [Channell,  B. — The  general  rule  is,  that 
where  a  contract  is  personal  an  executor  may  sue  for  a 
breach  of  it  in  bis  testator's  lifetime,  tbe  exception  being  a 
contract  to  marry,  which  is  of  such  an  extremely  personal 
nature  that  an  executor  cannot  sue  for  a  breach  of  it  unless 
there  is  some  special  damage  to  the  testator's  estate.]     This 
agreement  was  entered  into  with  reference  to  the  existing 

(a)  1  C.  &  J.  403.  (*)  10  A.  &  E.  42. 
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partnership,  and  it  was  never  intended  that  it  should  be  in 

force  after  the  partnership  was  at  an  end.     [Martin,  B.— 

Suppose  a  person  contracts  with  three  partners  to  serve  »• 

Shepherd. 
them  for  four  years,  and  at  the  end  of  six  months  they 

dissolve  partnership,  are  they  relieved  from  their  contract  ?] 

There  the  partnership  is  put  an  end  to  by  the  act  of  the 

partners  themselves. 

Simon,  in  support  of  the  declaration. — This  is  an  absolute 
contract  to  serve  for  a  period  of  four  years  and  a  half,  and 
may  be  enforced  notwithstanding  the  death  of  one  partner. 
The  law  is  thus  stated  in  Gow  on  Partnership,  p.  358: — "The 
right  of  action  must  necessarily  survive  .  .  .  So  with 
respect  to  joint  contracts  entered  into  by  a  firm,  and  from 
which  a  joint  legal  responsibility  results,  it  can  at  law,  after  the 
death  of  one  partner,  be  enforced  against  the  survivor  alone, 
and  finally  against  the  representatives  of  the  last  survivor ; 
for  the  law  considers  partnership  contracts,  which  are  joint 
in  form,  as  producing  only  a  joint  obligation,  which  on 
the  death  of  one  attaches  exclusively  upon  the  survivor." 
The  defendant  was  bound  to  continue  the  employment  of 
the  plaintiff,  and  the  plaintiff  was  bound  to  continue  his  ser- 
vices until  the  expiration  of  the  four  years.  The  defendant 
is  liable  as  surviving  partner,  and  he  is  entitled  to  contri- 
bution from  the  estate  of  his  deceased. partner.  It  makes 
no  difference  that  the  contract  was  with  the  partnership 
firm.  In  declaring  against  a  surviving  partner  it  is  not 
necessary  to  notice  the  deceased  partner :  Chitty  on  Plead- 
ing, vol.  1,  p.  58,  7th  ed.  And  if,  in  this  case,  no  mention 
had  been  made  of  the  partnership  or  death  of  the  one 
partner,  the  defendant  could  not  have  pleaded  that  he  was 
in  partnership  with  another  person,  and  that  the  contract 
was  determined  by  his  death.     In  Dobbin  v.  Foster  (a)  the 

(a)  1  Car.  &  K.  323. 


580 


EXCHEQUER  REPORTS. 


1861.  plaintiff  was  engaged  bj  three  partners  as  their  foreman  for 
twelve  years.  Before  that  period  elapsed  one  partner  re- 
tired, and  the  plaintiff  continued  in  the  service  of  the  two 
others,  who,  having  become  bankrupts,  dismissed  him. 
Coitman,  J.,  ruled  that  the  plaintiff  might  sue  the  three 
partners  on  the  original  agreement. 


Cleasby  replied. 

Cur.  adv.  tmlL 

The  judgment  of  the  Court  was  now  delivered  bj 

Cbaxxell,  B. — This  was  a  case  upon  demurrer,  argued 
before  my  brothers  Martin,  Wtidc  and  myself.  The  ques- 
tion that  arises  is  on  the  construction  of  the  contract  set 
forth  in  the  declaration. 

In  the  argument  it  was  suggested  that  the  case  fell  within 
the  principle  of  those  cases  in  which,  the  personal  skill  of 
the  parties  being  involved,  the  contract  was  put  an  end  to 
by  his  death.  It  may  be  so :  we  express  no  opinion  upon 
that.  Our  judgment  is  founded  upon  a  different  ground. 
And  upon  a  ground  which  arises  anterior  to  the  question 
whether  the  executor  of  the  deceased  party  is  liable  for  the 
performance  of  the  contract. 

We  mean  the  question,  "  What  did  the  parties  contract 
should  be  done  T 

The  meaning  of  the  contract  itself  is  one  question — the 
parties  against  whom  it  may  be  enforced  is  another. 

Now  the  contract  in  this  case  is  sued  upon  as  a  contract 
that  the  surviving  defendant  would  employ  the  plaintiff  as 
agent  in  the  business  he  might  carry  on  by  himself  after 
the  death  of  his  partner.  And  accordingly  the  breach 
stated  in  the  declaration  is  that  the  defendant  (alone)  did 
not  employ  the  plaintiff  "  as  his  sole  agent,"  &c. 


Shepherd. 
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It  is  not  that  the  defendant  failed  to  employ  the  plaintiff       1861. 
as  the  agent  of  the  "firm," — treating  the  contract  as  an  abso-      n^r^' 
lute  agreement  on  the  part  of  the  defendant  that  the  firm     „     v- 
should  last  for  four  years  and  employ  the  plaintiff  during 
that  time,  but  that  the  defendant  failed  either  to  carry  on 
business  separately  after  the  other  party's  death,  or,  carrying 
on  business,  failed  to  employ  the  plaintiff. 

Probably  the  latter  was  intended,  though  there  is  no  dis- 
tinct averment  that  the  defendant  did  ship  any  stone,  or  do 
any  business,  after  the  death  of  his  partner. 

Such  being  the  breach,  we  are  of  opinion  that  the  decla- 
ration is  bad  on  the  ground  that  there  was  no  such  contract. 

We  think  the  contract  had  reference  to  a  certain  existing 
partnership  business  only. 

Any  business  carried  on  after  the  death  of  one  partner 
might  be  a  totally  different  one.  It  might  be  much  smaller 
and  less  lucrative  to  the  plaintiff.  And  he  might  well 
object  to  act  as  agent  for  a  much  more  limited  concern  at 
the  rate  of  remuneration  for  which  he  was  content  to  serve 
the  original  firm. 

And  as  we  find  no  mention  in  the  contract  of  any  other 
than  the  partncrnship  business ;  as  we  see  no  trace  of  the 
parties  having  looked  to  or  contemplated  any  other,  we  con- 
clude that  they  were  contracting  only  in  reference  to  the 
partnership  business,  and  that  consequently  there  is  nothing 
to  bind  the  parties  on  either  side  to  an  agency  for  any  other 
than  such  business. 

This  is  sufficient  to  dispose  of  the  case.  But  as  an 
amendment  in  the  declaration  by  extending  the  breach  to 
the  non-employment  of  the  plaintiff  in  the  partnership 
business  for  the  full  term  of  four  years  would  raise  the 
broader  question,  whether  the  defendant  had  contracted 
absolutely  for  the  continuance  of  the  partnership,  we  think 
it  right  to  give  our  opinion  upon  that  point  also. 
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After  fully  considering  the  contract  and  the   probable 

intention  of  the  parties,  to  be  collected  from  the  various 

».  terms  of  the  agreement,  we  come  to  the  conclusion  that  the 

Shepherd.  m  ° 

contract  was  intended  to  be  for  a  period  of  four  years  and  a 
half,  subject  to  the  condition  that  all  the  parties  so  long  lived. 

We  do  not  believe,  on  reading  the  contract,  that  the 
parties  contemplated  the  continuance  of  the  agency  by  the 
executor  after  the  death  of  the  agent,  or  by  the  surviving 
partner  after  the  death  of  either  member  of  the  firm. 

We  think  the  agreement  of  the  parties  had  relation  to  the 
existing  state  of  things,  which  they  presumed  would  con- 
tinue for  four  years,  and  in  reference  to  which  presumption 
alone  they  contracted. 

We  are  somewhat  fortified  in  this  view  by  the  case  of 
Beswick  v.  Swindells  (a),  in  which  the  Court  of  error,  affirm- 
ing the  judgment  of  the  Court  below,  so  regarded  the 
intention  of  the  parties  upon  an  analogous,  though  not 
similar,  undertaking. 

We  are  therefore  of  opinion  that  judgment  should  be 
entered  for  the  defendant. 

My  brother  Martin  does  not  entirely  concur  in  this  judg- 
ment, which  is  to  be  taken  as  the  judgment  of  my  brother 
Wilde  and  myself. 

Judgment  for  defendant. 

(a)  3  A.  &  E.  868.  882. 
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John  Henry  Hutchinson  v.  Barrow.  Feb.  25. 


T 


HIS  was  an  action  of  ejectment  to  recover  possession  of  !*  ^P1*1  18&4 

rf  #  a  testator 

a  close  called  the  "  Townend  Close,"  containing  two  acres  devised  as 

follows : — "  I 

and  twenty  perches,  situate  at  Wei  ham,  in  the  parish  of  give  anddevise 
Clarborough,  in  the  county  of  Nottingham.    By  consent  of  messuage  or 
the  parties,  and  order  of  a  Judge,  the  following  case  was  \£*se  with 
stated  for  the  opinion  of  this  Court,  without  pleadings.—  a^ed^K. 
Henry  Clarke  Hutchinson,  of  Welham  aforesaid,  by  his  will  longingthereto 

J  J  .  J  now  occupied 

bearing  date  the  10th  April,  1854,  and  duly  executed  to  ty™«,  situate 

at  w  •  i  con- 

pass  real  estate,  gave  and  devised  as  follows : —  taining  about 

twenty  acres), 

"  I  give  and  devise — All  that  my  messuage  or  dwelling-  together  with 

the  close  of 

house,  with    the  buildings   and  lands   belonging   thereto,  land  called 
now  occupied  by  me,  situate  at  Welham  aforesaid  (con-  (containing*6 
taining  about  twenty  acres),  together  with  the  close  of  land  ^^^^ 
called  the  Hall  Close  (containing  about  fourteen  acres  and  half)».nfw 

N  °  occupied  by 

a  half),  now  occupied  by  Edward  Wright  as  tenant  thereof,  E.w.  as  ten- 

ant  thereof 

and  also  the  three  cottages  and  garden  cottage  at  Welham  and  also  the 

r  .  three  cottages 

aforesaid  (except  as  to  the  cottage  now  occupied  by  my  and  garden 

servant  Francis  Brown,  being  one  of  the  above  three  cottages)  aforesaid  (ex- 
cept as  to  the 
cottage  now  occupied  by  my  servant  F.  B.,  being  one  of  the  above  three  cottages)  with  the 
orchard  and  piece  of  ground  behind  and  adjoining  thereto,  containing  about  one  acre  and  a  half, 
which  I  hereby  give  and  devise  to  the  said  F.  B.  and  to  S.  his  wife  successively  during  their 
lives  after  the  decease  of  ray  wife  M.  H.  and  subject  to  such  estates  for  life,  unto  and  to  the 
use  of  ray  said  wife,  her  heirs  and  assigns  for  ever."  Previous  to  the  year  1847  a  close, 
called  "Townend  Close,"  consisting  of  about  six  acres,  formed  part  of  a  farm  belonging  to 
the  testator  at  W.  In  the  year  1847  a  railway  was  commenced,  which  was  completed  before 
the  will  wa9  made,  and  which  divided  the  Townend  Close,  separating  a  part  containing 
2a.  Or. 26 p.  (which  was  claimed  in  this  action),  and  another  piece,  called  "The  Potato 
Patch,"  containing  2r.  35  p.,  from  the  remainder  of  the  old  Townend  Close.  After  the  for- 
mation of  the  railway  and  before  the  making  of  the  will  the  testator  took  the  Potato  Patch 
into  his  own  occupation,  and  continued  to  hold  it  until  his  death  in  June  1856.  In  the 
Spring  of  1856,  he  took  the  close  in  question  into  his  occupation  and  continued  to  hold  it 
until  his  death,  but  up  to  this  time  it  had  been  occupied  by  a  tenant  with  the  rest  of  the 
farm. — Held :  First,  that  the  word  "now"  had  reference  to  the  date  of  the  will,  and  that  the 
Townend  Close  in  question  would  not  pass  under  it  independently  of  the  7  Wm.  4  &  1  Vict, 
c.  26. 

Secondly,  that  there  was  a  manifest  intention  that  the  will  should  not  speak  and  take  effect 
from  the  death  of  the  testator,  and  consequently  the  close  in  question  did  not  pass  under  the 
20th  section  of  the  7  Wm.  4  &  1  Vict,  c.  26. 
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with  the  orchard  and  piece  of  ground  behind  and  adjoining 
thereto,  containing  about  one  acre  and  a  half,  which  I  hereby 
give  and  devise  to  the  said  Francis  Brown  and  to  Sarah  his 
wife,  successively,  during  their  lives  after  the  decease  of  my 
wife  Mary  Billyard  Hutchinson,  and  subject  to  such  estates 
for  life,  unto  and  to  the  use  of  my  said  wife,  her  heirs  and 
assigns  for  ever." 

After  a  bequest  of  personalty  to  his  wife,  the  testator 
by  his  said  will  devised  and  bequeathed  all  other  his  real 
and  personal  estate  whatsoever  and  wheresoever  to  trustees, 
their  heirs,  executors,  administrators  and  assigns:  upon 
trust  as  to  his  said  real  estate  for  his  wife  for  life,  with 
remainder  (except  as  to  an  estate  called  Bolham)  to  the  use 
(subject  to  certain  annuities)  of  the  plaintiff,  his  heirs  and 
assigns  for  ever. 

The  testator  died  on  the  4th  of  June,  1856,  without 
having  revoked  or  altered  his  said  will. 

Mary  Billyard  Hutchinson,  the  wife  of  the  testator,  sur- 
vived her  husband,  and  by  a  codicil  to  her  will,  duly  executed 
for  passing  real  estate,  gave  and  devised  the  said  close,  called 
the  "Townend  Close,"  to  the  defendant,  his  heirs  and 
assigns  for  ever. 

The  wife  of  the  said  testator  had  no  right  or  title  to 
dispose  of  the  said  close  called  the  "  Townend  Close  n  by 
.her  will,  unless  the  same  passed  to  her  under  the  said  will 
of  her  husband  by  the  devise  to  her  in  fee. 

At  the  date  and  time  of  the  execution  of  his  said  will, 
and  from  thence  until  and  at  the  time  of  his  death,  the  said 
Henry  Clarke  Hutchinson  was  the  owner  of  the  messuage 
or  dwelling-house,  buildings,  cottages  and  lands  situate  at 
Welham  aforesaid,  which  are  delineated  on  the  plan  which 
accompanies  and  is  to  form  part  of  this  case,  and  containing 
the  quantities  particularized  on  the  plan.  At  the  time  of 
his  death  he  was  in  the  occupation  of  all  the  particulars 


3-         ttCH. 
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delineated  on  the  plan,  except  the  Hall  Close,  the  cottage        1861. 
marked  A  and  the  26  perches  of  land  adjoining,  the  cottage    „v-^r^"/ 

X1UTCBIN80N 

marked  B  and  the  32  perches  of  land  adjoining,  and  the  v. 

f  Babrow. 

cottage  marked  (7. 

At  the  date  and  time  of  the  execution  of  his  said  will  he 
was  in  the  occupation  of  the  same  particulars,  except  the 
Townend  Close  in  dispute.  This  close,  containing  2  acres 
and  20  perches,  and  the  Potato  Patch  adjoining,  containing 
2  roods  and  35  perches,  were,  previously  to  the  year  1847, 
part  of  a  close  called  Townend  Close,  containing  6  acres  or 
thereabouts,  which  formed  part  of  a  farm  belonging  to  the 
testator  at  Welham  aforesaid. 

In  the  year  1847  the  Manchester,  Sheffield  and  Lincoln- 
shire Railway  was  laid  out,  and  soon  afterwards  constructed. 
It  was  completed  before  the  testator  made  his  will.  This 
railway  cut  in  two  the  old  Townend  Close,  leaving  one 
portion,  consisting  of  the  Potato  Patch  and  the  Townend 
Close  in  dispute,  on  one  side  of  the  railway.  The  said 
Henry  Clarke  Hutchinson,  on  the  formation  of  the  rail- 
way, and  before  the  date  or  execution  of  his  will,  took  the 
Potato  Patch  into  his  own  occupation,  and  continued  in 
the  occupation  thereof  until  the  time  of  his  death ;  but  the 
Townend  Close  in  dispute  continued  to  be  occupied,  with 
the  rest  of  the  said  farm,  by  a  tenant  of  the  testator  down 
to  the  Spring  of  the  year  1856,  when  the  testator  took  the 
said  close  into  his  own  occupation,  and  from  that  time  until 
and  at  the  time  of  his  death  he  continued  to  occupy  the 
said  close  with  the  said  other  premises  so  in  his  occupation 
as  aforesaid. 

The  railway  runs  on  a  high  embankment,  and  there  can 
be  no  road  to  the  Potato  Patch  except  through  the  Town- 
end  Close  in  dispute  or  the  land  devised  by  the  said 
testator's  will  to  the  said  Francis  Brown  and  his  wife, 
successively,  during  their  lives. 
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1861.  Tbe  testator  occupied  the  Potato  Patch  by  means  of  a 

I1V-^V^"/      gravelled  cart  road,  shewn  on  the  plan  accompanying  this 
*•  case,  leading  from  the  turnpike  road,  at  the  point  marked  D 

on  the  said  plan,  past  the  said  Francis  Brown's  house  to 
the  point  marked  E,  and  thence  at  right  angles  over  the 
grass  to  the  point  marked  F.  The  testator  never  occupied 
the  Potato  Patch  by  a  road  over  the  Townend  Close,  but 
always  by  the  road  above  described.  When  the  testator 
took  the  Townend  Close  into  his  occupation  he  had  a  gate 
opened  into  it  at  the  point  marked  F  on  the  said  plan,  and 
occupied  that  close  by  the  same  road  as  the  Potato  Patch. 

Before  and  at  the  date  and  time  of  the  execution  of  his 
said  will,  and  from  thence  until  and  at  the  time  of  his 
death,  the  said  testator  was  seised  in  his  demesne  as  of  fee 
(amongst  other  hereditaments  and  premises)  of  the  said 
close  called  the  Townend  Close,  and  the  said  other  here- 
ditaments and  premises  hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  close  called  the  Townend  Close,  containing 
2  a.  0  r.  20  p.,  passed  under  the  said  will  of  Henry  Clarke 
Hutchinson  by  the  devise  in  fee  to  his  said  wife. 

If  the  Court  shall  be  of  opinion  that  it  did,  then  judg- 
ment is  to  be  entered  for  the  defendant,  with  costs  of  suit. 
If  the  Court  shall  be  of  opinion  that  it  did  not,  then 
judgment  is  to  be  entered  for  the  plaintiff,  with  costs  of 
suit. 

Kemplay  argued  for  the  plaintiff  in  Hilary  Term  (Jan.  21). 
— The  question  is,  whether  the  Townend  Close  passed  by 
the  testator's  will  to  his  wife  in  fee ;  if  not,  she  had  no 
power  to  devise  it.  The  24th  section  of  the  7  Wm.  4  & 
1  Vict.  c.  26  enacts  "  that  every  will  shall  be  construed,  with 
reference  to  the  real  estate  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as  if  it  had  been  executed  im- 
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mediately  before  the  death  of  the  testator,  unless  a  contrary        1861. 
intention  shall  appear  by  the  will."    That  section  must  be    „v"'"v~' 

.  .  HUTCHIN80H 

viewed  in  connection  with  the  third,  which  enables  a  tes-  ». 

Barrow. 
tator  to  dispose  of  all  the  real  and  personal  estate  to  which 

he  may  be  entitled  at  the  time  of  his  death.     If  the  will  in 

question  had  been  made  prior  to  the  7  Wm.  4  &  1  Vict. 

c.  26,  it  is  clear  that  the  Townend  Close  would  not  have 
passed  under  it.  At  the  date  of  the  will  the  testator  occu- 
pied the  Potato  Patch,  and  the  Townend  Close  was  in  the 
occupation  of  a  tenant.     Doe  d.  Parkin  v.  Parkin  (a),  Doe 

d.  Renow  v.  Ashley  (b)  and  The  Attorney  General  v.  Bury(c) 
are  authorities  that  the  word  "now"  in  a  will  means  at  the 
time  of  its  execution.  Then  has  the  7  Wm.  4  &  1  Vict, 
c.  26  made  any  difference  in  this  respect  ?  It  is  submitted 
that  it  has  not,  because  the  will  shews  a  clear  intention 
that  the  Townend  Close  should  not  pass,  for  there  is  a 
specific  bequest  of  the  lands  belonging  to  the  testator's 
dwelling-house  and  then  in  his  occupation.  No  doubt,  by 
the  combined  effect  of  the  3rd  and  24th  sections,  a  general 
devise  of  real  estate  will  operate  on  all  property  of  that 
description  to  which  the  testator  may  happen  to  be  entitled 
at  his  decease;  but  it  is  different  with  a  specific  bequest. 
In  that  case  the  true  rule  of  construction  is,  first,  to  see 
what  the  words  of  the  will  comprise,  and  then  to  transfer 
its  operation  to  the  property  of  the  testator  as  it  existed  at 
his  death:  Jarman  on  Wills,  vol.  1,  pp.  270,  271,  2nd  ed. 
That  construction  was  put  upon  the  statute  by  Sir  J".  Knight 
Bruce,  V.  C,  in  Emuss  v.  Smith  (*/),  and  is  warranted  by 
the  observations  of  Sir  W.  P.  Wood  in  Douglas  v.  Douglas  (e). 
No  doubt,  where  the  gift  is  general  in  its  terms,  it  will  pass 
all  property  which  belonged  to  the  testator  at  his  death : 

(a)  5  Taunt.  321.  (d)  2  De  Gex  &  S.  722. 

(6)  10  Q.  B.  663.  (<?)  1  Kay,  405. 

(c)  Eq.  Cas.  Abr.  201. 
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Doe  d.  York  v.  Walker  (a) ;  but  where  the  bequest  is  spe- 
cific the  established  rules  of  construction  are  not  affected 
by  the  7  Wm.  4  &  1  Vict.  c.  26.  Thus,  in  Cole  v.  Scott  (b), 
the  testator,  by  his  will,  dated  the  29th  April,  1843,  after 
a  devise  of  "  the  house  in  which  I  now  reside,"  and  also 
devising  "  the  residue  and  remainder  of  my  messuages  &c. 
whereof  I  am  now  seised  or  possessed,"  bequeathed  all  such 
manors,  farms,  &c,  as  well  freehold  as  copyhold  and  lease- 
hold, as  are  now  vested  in  me,  or,  as  to  the  said  leasehold 
premises,  as  shall  be  vested  in  me  at  the  time  of  my  death 
as  a  trustee  or  mortgagee ;"  and  it  was  held  that  a  freehold 
estate  purchased  by  the  testator  after  the  date  of  his  will 
did  not  pass.  That  decision  was  affirmed,  on  appeal  (c), 
by  Lord  Cottenham9  C,  who,  in  delivering  judgment,  said : 
"  The  question  is  whether,  in  the  terms  the  testator  has 
used,  he  has  not  used  the  word  'now'  with  reference  to  the 
time  he  was  making  his  will  I  think  it  quite  clear  that  he 
has.  I  find  this  will  with  a  date  to  it,  shewing  therefore 
the  period  when  it  was  executed,  and  I  find  that  in  it  the 
testator  gives  '  all  the  estates  of  which  I  am  now  seised  or 
possessed.9  The  word  'now'  has  no  meaning  in  itself,  and 
if  there  is  no  date  by  which  to  construe  it,  some  period 
must  be  fixed  upon  to  which  it  can  refer.  Here,  however, 
the  date  does  appear,  and  the  word  now  can  only  have 
reference  to  the  time  specified  in  the  will,  that  time  being 
the  date  of  the  will,  namely,  the  29th  of  April,  1843.  It 
appears,  therefore,  to  me  just  the  same  as  if  the  testator 
had  said  '  all  the  freehold  and  leasehold  estates  of  which  I 
am  on  this  29th  of  April,  1843,  seised  and  entitled.9  If 
those  had  been  the  words,  of  course  there  could  not  have 
been  a  doubt ;  but  the  words  used  are,  in  effect,  the  same* 
What  is  the  difference  whether  the  date  is  repeated,  or 

(a)  12  M.  &  W.  591.  (6)  1G  Sim.  259. 

(c)  1  M'N.  &  G.  518.  528. 
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whether  the  word  now  shews  that  the  date  is  referred  to  ?w        1861. 

So,  here,  the  testator  manifestly  used  the  word  "  now"  with    „v-^v^,/ 

J  Hutchinson 

reference  to  the  date  of  the  will,  and  it  shews  his  intention  v- 

Barrow. 

that  the  will  shall  not  take  effect  as  if  executed  immediately 
before  his  death.  Hepburn  v.  Shirving{a)  is  also  an  autho- 
rity in  support  of  this  view. 

Field,  for  the  defendant.— First,  the  Townend  Close 
would  pass  under  this  devise  independently  of  the  7  Win.  4 
&  1  Vict.  c.  26.  The  testator  at  the  date  of  his  will  occu- 
pied the  Potato  Patch,  which  formed  a  portion  of  the  old 
Townend  Close,  which  was  dissevered  by  the  railway. 
The  testator  intended  to  devise  all  the  land  formerly  be* 
longing  to  the  Potato  Patch.  The  words  "  now  occupied 
by  me"  may  be  rejected  as  a  falsa  demonstrate.  — Secondly, 
the  Townend  Close  passes  under  the  will  by  virtue  of 
the  7  Wm.  4  &  1  Vict.  c.  26.  The  question  is  one  of  con- 
struction, and  no  sufficient  intention  appears  by  the  will 
that  it  shall  not  speak  and  take  effect  as  if  executed  imme- 
diately before  the  death  of  the  testator.  The  word  "now" 
does  not  shew  such  an  intention.  In  using  the  words 
"  lands  now  occupied  by  me,"  the  testator  meant  no  more 
than  "lands  which  I  occupy  or  possess."  After-acquired 
land  would  have  passed  under  that  devise.  [Martin,  B. — 
Suppose  a  testator  devised  to  his  wife  "  all  the  land  in 
my  occupation,"  and  afterwards  let  to  a  tenant  from  year 
to  year,  a  farm  which  he  then  had  in  hand,  would  the  wife  lose 
that  farm  ?  Channel!,  B. — Suppose  a  devise  of  "  all  my  farm 
and  the  three  fields  belonging  thereto  and  occupied  there- 
with," and  that  after  the  date  of  the  will  the  testator  pur- 
chased a  fourth  field  which  he  occupied  with  the  farm, 
would  that  field  pass?  Pollock,  C.  B. — If  a  testator  had  a 
mansion  surrounded  by  land  on  which  cottages  were  built, 

(a)  4  Jur.  N.  S.  651. 
VOL.  VI. — N.  S.  U  U  BXCH. 
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1861.       and  he  devised  "  all  that  land  now  in  my  occupation,*  would 
Hctchisso*    ^  cottagcs  P*98  *]     They  would,  unless  a  contrary  inten- 
Bauov       t*on  aPPcare<^  ^°m  ot^eT  P1"18  °f  ^e  W>N-    Cbfe  t.  Scott  {a) 
is  distinguishable,  because  there  the  devise  was,  "all  such 
manors,  farms,  &c,  as  well  freehold  as  copyhold  and  lease- 
hold, as  are  now  vested  in  me,  or,  as  to  the  said  leasehold 
premises,  as  shall  be  vested  in  me  at  the  time  of  my  death? 
the  latter  words  clearly  shewing  that  the  testator  used  the 
word  "now"  with  reference  to  the  date  of  his  will.     Io 
Douglas  v.  Douglas  (b\  Sir  W.  P.   Wooa\  V.  C,   in  his 
judgment,  said :    "  In  Doe  d.  York  v.  Walker  (e)  the  gift 
was  of  'all  the  estates  of  which  I  am  seised  in  the  parish  of 
Bowden,'  and  that  case  in  fact  determined  that,  where  a 
testator  describes  property  *  of  which  I  am  seised,'  that  is 
nothing  more  than  the  expression  'all  my  estates;*  and 
unless  there  is  something  definite,  as  in  Cole  v.  Scott  (a),  to 
shew  that  the  testator  intended  to  refer  to  property  in  his 
possession  at  the  date  of  the  will,  such  a  gift  would  pass 
everything  which  answered  the  general  description  at  the 
death  of  the  testator."     In  Hepburn  v.  Skirving  (</),  Sir  J. 
Stuart,  V.  C,  observed  that  the  language  of  Lord  Gotten- 
ham,  in  Cole  v.  Scott,  "as  to  the  force  and  effect  of  the 
words  *  now  seised,9  and  particularly  as  to  the  word  '  now,' 
seems  consistent  with  the  decision  in  Doe  v.  Walker  (c\  as 
it  amounts  to  this— that  if  it  appears  from  the  context  that 
the  testator  manifestly  uses  the  words  'now  seised*  with 
reference  to  the  date  of  making  and  of  executing  his  will, 
there  is  sufficient  evidence  of  his  intention   that  his  will 
should  not,  as  to  the  estates  so  described,  speak  as  if  it  had 
been  executed  immediately  before  his  death."     Here  the 
testator  has   not  manifestly  used   the  word  "now"   with 
reference  to  the  date  of  his  will. 

(a)  1  Mac.  &  G.  518.  (c)   12  M.  &  W.  591. 

(h)  1  Kay,  400.  ('0  4  Jur.  N.  S.  651. 
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Kemplay,  in  reply,  referred  to  Doe  d.  Parkin  v.  Parkin  (a)        1861. 

and  O' Toole  v.  Browne  (b\  *J^*~'*~*~J 

Cur.  adv.  vulL  »• 


Ba&kow. 


The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — The  question  in  this  case  is,  whether  a 
close,  called  the  Townend  Close,  containing  2  a.  0  r.  20  p. 
passed  under  the  will  of  Henry  Clark  Hutchinson  by  a 
devise  in  fee  to  his  wife. 

Previous  to  the  year  1847  a  close,  called  Townend  Close, 
consisting  of  about  six  acres,  formed  part  of  a  farm  belong- 
ing to  the  testator  at  Welham  in  Nottinghamshire.  In  the 
year  1847  a  railway  was  commenced,  which  was  completed 
before  the  will  was  made,  which  cut  through  the  Townend 
Close  separating  the  part  in  dispute  and  another  piece 
called  the  Potato  Patch,  containing  0  a.  2  r.  35  p.  from 
the  remainder  of  the  old  Townend  Close.  These  two 
closes  are  coloured  pink  and  green  on  the  plan  which 
accompanies  the  case.  After  the  formation  of  the  railway, 
and  before  the  making  of  his  will,  the  testator  took  the  Potato 
Patch  into  his  own  occupation  and  continued  to  hold  it  until 
his  death.  The  date  of  the  will  is  the  10th  of  April,  1854. 
In  the  Spring  of  1856  he  took  the  close  in  question  into  his 
occupation  and  continued  to  hold  it  until  his  death,  but  up 
to  this  time  it  had  been  in  the  occupation  of  a  tenant  of  the 
testator,  and  had  been  occupied  by  him  with  the  rest  of  the 
farm  before  mentioned.  At  the  time  of  the  making  his 
will  the  testator  occupied  the  messuage,  dwelling-house, 
buildings  and  lands  shewn  on  the  plan,  south-east  of  the 
railway  and  west  of  the  turnpike  road,  except  the  Town- 
end  Close  now  in  question.  All  the  land  there  situated 
measures  23a.  Or.  lip.     Excluding   the  close    in  ques- 

(a)  5  Taunt.  321.  (b)  3  E.  &  B.  572. 
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1861.  to***  the  land  measures  20a.  3r.  31  p. ;  and  excluding 
the  close  in  question  and  the  Potato  Patch  it  measures 
20a.  Or.  36 p.  The  road  used  by  the  testator  to  the 
Potato  Patch  is  shewn  on  the  plan  marked  yellow  ,  and  after 
he  took  the  dose  in  question  into  his  own  occupation  is 
the  Spring  of  1856,  he  used  the  same  road  to  enter  this 
dose  at  the  gate  F. 

The  testator  died  on  the  4th  Jane,  1856.  The  words  of 
the  devise  are  as  follows : — "I  give  and  devise  al  that  my 
messuage  or  dwelling-boose,  with  the  buildings  and  lands 
belonging  thereto,  now  occupied  by  me,  situate  at  Welham 
aforesaid  (containing  about  twenty  acres),  together  with  the 
dose  of  land  called  The  Hall  Close  (containing  about  four- 
teen acres  and  a  half),  now  occupied  by  Edward  Wright  as 
tenant  thereof,  and  also  the  three  cottages  and  garden 
cottage  at  Welham  aforesaid  (except  as  to  the  cottage  now 
occupied  by  my  servant  Francis  Brown,  being  one  of  the 
above  three  cottages,  with  the  orchard  and  piece  of  ground 
behind  and  adjoining  thereto,  containing  about  one  acre 
and  a  half,  which  I  hereby  give  and  devise  to  the  said 
Francis  Brown  and  to  Sarah  his  wife  successively  during 
their  lives,  after  the  decease  of  my  wife  Mary  Billyard 
Hutchinson  and  subject  to  such  estates  for  life)  unto  and  to 
the  use  of  my  said  wife,  her  heirs  and  assigns  for  even" 

It  was  contended  on  behalf  of  the  defendant,  first,  that 
the  dose  in  question  passed  to  the  testator's  wife,  upon  the 
true  construction  of  the  devise,  independent  of  the  Statute 
of  Wills,  7  Win.  4  &  1  Vict  c  26,  and  if  not,  then,  secondly, 
that  it  passed  by  virtue  of  that  statute. 

We  think  it  clear  that  the  first  proposition  cannot  be 
maintained.  The  lands  to  pass  by  the  devise  are  lands 
belonging  to  the  messuage  or  dwelling-house  with  the 
buildings  "now"  (which  before  the  statute  undoubtedly 
meant  at  the  time  of  the  making  the  will)  occupied  by  the 
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v. 
Bar  now. 


testator.     The  close  in  question  answers  no  part  of  this        1861. 
description.    It  did  not  belong  to  the  messuage  or  dwelling-    H^m^  K 
house  and  buildings  of  the  testator,  it  belonged  to  the  farm 
of  the  tenant  who  was  then  in  the  occupation  and  posses- 
sion of  it     Nor  was  it  occupied  by  the  testator. 

Secondly,  it  was  contended  that  by  virtue  of  the  24th 
section  of  the  statute  it  passed  to  the  testator's  wife.  That 
section  enacts  that  every  will  shall  be  so  construed,  with 
reference  to  both  real  and  personal  estate,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator  unless  a  contrary  intention  shall  appear 
by  the  will.  In  our  opinion  a  contrary  intention  does  appear 
by  this  will.  We  think  it  was  the  intention  of  the  testator, 
as  expressed  in  this  devise,  to  state  his  will  to  be,  that  the 
lands  to  be  taken  by  his  wife  were  as  described  by  the  then 
existing  state  of  circumstances,  and  that  the  word  "now" 
merely  expresses  the  date  as  if  he  had  said,  "  On  the  10th 
of  April,  1854." 

In  Jarman  on  Wills,  vol.  1,  p.  261,  to  which  we  were 
referred  in  the  argument,  the  operation  of  the  statute  is  dis- 
cussed with  great  learning  and  ability.  There  is  a  case  there 
referred  to,  Cole  v.  Scott  (a),  in  which  "note"  is  considered 
by  Lord  Chancellor  Cottenham  to  mean  the  date  of  the  will, 
and  on  considering  the  words  of  this  will  it  is  to  us  clear 
that  "note"  is  to  be  read  as  if,  instead  thereof,  the  testator 
had  put  the  actual  date,  and  we  think  there  is  nothing  in 
the  will  which  will  enable  us  to  add  the  property  in  dis- 
pute to  the  house  which  is  undoubtedly  the  subject  of  the 
devise. 

Judgment  for  the  plaintiff. 

(a)  16  Sim.  259 ;  1  Mac.  &  G.  518. 
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1861. 


Feb.  25. 


Walker  v.  Gode. 


In  ejectment 
the  plaintiff 
proved  that 
S.  was  the 
tenant  of  the 
premises  when 
he  became 
the  owner,  and 
had  paid  rent 
to  him  for  many 
years;  that 
she  quitted 
and  was  suc- 


X  HIS  was  an  action  of  ejectment  to  recover  possession 
of  a  public  bouse  called  "  The  Shovel." 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings 
in  Michaelmas  Term,  the  plaintiff  proved  that  one  Mary 
Staples  was  tenant  of  "The  Shovel"  at  the  time  when  he 
became  owner  of  it,  and  had  paid  rent  to  him  for  fifteen  or 
sixteen  years.  One  Humphreys  succeeded  her.  Newman 
th^NbyIL;  succeeded  Humphreys,  and  paid  rent  to  the  plaintiff. 
ceededH.  an<J    About  the  end  of  September,  1858,  the  defendant  called 

paid  rent.    In  #  r 

the  beginning    on  the  plaintiff  and  asked  the  plaintiff  if  he  would  accept 

of  September 

1858,  the  de-  him  as  tenant.     The  plaintiff  said  he  had  no  objection. 

N.  severally  Newman  afterwards  called  on  the  plaintiff  and  asked  him 

plaintiffand6  ^  ne  wou^  take  the  defendant  as  tenant.     The  plaintiff 

would  accept  ^^  ^e  wou^>  at  tne  **me  rent  which  Newman  had  given. 

the  defendant  Qn  the  7th  of  September  the  defendant  took  possession  of 

as  tenant    On  l  l 

each  occasion     the  premises.     On  the  19th  of  October  the  plaintiff  re- 

the  plaintiff  r  r 

said  he  would,  ceived  from  the  defendant  a  quarter's  rent,  due  at  Michael- 

of  September  mas,  and  gave  a  receipt  for  it  as  for  rent  due  from  Newman. 

took  posses-  The  plaintiff  received  the  rent  due  at  Christmas,  1858,  and 

October  oAhe  8ave  tQe  defendant  a  receipt  for  it.    On  the  24th  of  March, 

p^d^e^nt  1859>  tne  plaiatifT  gave  the  defendant  notice  to  quit  at 

toMichaelmas  Michaelmas,    1859,    "provided    your    tenancy   originally 

the  plaintiff  commenced  at  that  time  of  the  year,  or  otherwise  &c  at 

gave  a  receipt 
as  for  rent  oue 

from  N.  The  plaintiff  received  the  rent  at  Christmas  1858,  and  gave  a  receipt  for  it  to  the 
defendant  as  for  rent  due  from  him.  In  March,  1859,  the  plaintiff  gave  to  the  defendant  notice 
to  quit  at  Michaelmas  or  otherwise  at  the  end  of  the  year  of  the  tenancy  which  should  expire 
after  the  end  of  one  half  year  from  the  time  of  his  being  served  with  that  notice.  On  the 
17th  of  December,  1859,  the  plaintiffs  agent  served  a  notice  on  the  defendant  to  quit  at 
Midsummer.  The  defendant  said  the  plaintiff  might  have  the  house  if  he  paid  the  valuation 
of  the  fixtures  and  goodwill. — Held,  that  it  was  a  question  for  the  jury,  and  not  for  the  Judge, 
to  be  determined  by  a  consideration  of  all  the  facts,  at  what  time  the  tenancy  commenced  ; 
that  there  was  evidence  of  a  tenancy  ending  at  Michaelmas,  and  that  it  was  a  misdirection  to 
withdraw  from  the  jury  all  the  facts,  except  the  conduct  of  the  defendant  when  the  notice  to 
quit  at  Midsummer  was  served  on  him.     Martin,  B.,  dissentiente. 
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the  end  of  the  year  of  your  tenancy  which  shall  expire        1861. 
after  the  end  of  one  half  year  from  the  time  of  your  being      ^^^ 
served  with  this  notice."    The  plaintiff,  however,  continued  »• 

r  GODB. 

to  receive  rent  until  Midsummer,  1860.  One  Richards, 
a  witness,  proved  that  on  the  17th  of  December,  1859, 
he  served  a  notice,  signed  by  the  plaintiff,  requiring 
the  defendant  to  quit  the  premises  at  Midsummer,  1860, 
when  the  defendant  said  that  the  plaintiff  might  have  the 
house  if  he  paid  him  the  valuation  of  the  fixtures  and  good- 
will. The  defendant  and  his  witnesses  proved  that  the 
defendant  had  paid  about  300/.  to  Newman  for  the  good- 
will and  fixtures,  and  that  he  told  the  plaintiff  of  this 
arrangement  and  asked  him  for  an  agreement  for  a  term  of 
years.  The  plaintiff  would  not  grant  a  lease,  but  told  the 
defendant  that  if  he  paid  his  rent  regularly  he  would  not 
disturb  him  during  his  life.  At  the  conclusion  of  the 
defendant's  case  his  counsel  insisted  that  the  tenancy  was 
shewn  to  have  begun  at  Michaelmas,  1858,  or  a  few  days 
before. 

The  learned  Judge  told  the  jury  that  the  case  depended 
on  the  evidence  of  Richards;  that  there  was  nothing  to 
shake  it  in  any  way;  and  that  the  only  question  was 
whether  the  jury,  from  the  defendant's  conversation  with 
Richards,  would  infer  that  the  tenancy  began  at  Midsum- 
mer.    The  jury  having  found  a  verdict  for  the  plaintiff, 

Huddleston,  in  Hilary  Term  (Jan.  12),  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  learned  Judge 
misdirected  the  jury  in  telling  them  that  the  case  depended 
only  on  the  evidence  of  Richards,  and  that  there  was  no- 
thing in  the  defendant's  evidence  to  alter  that,  and  that 
there  was  evidence  to  shew  that  the  tenancy  expired  at 
Michaelmas. 

Day  shewed  cause  in  the  same  Term  (Jan.  24). — The 
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only  material  evidence  was  that  on  the  17th  of  December 
the  plaintiff  gave  the  defendant  notice  to  quit  the  premises 
at  Midsummer.     The  defendant  said,  in  effect,  "I  will  go 
out  if  Mr.  Walker  pays  me  the  money  I  paid  to  Newman." 
This  was  evidence  which  the  jury  might  treat  as  an  admis- 
sion that  the  tenancy  had  been  determined  by  the  notice : 
Doe  d.  Baker  v.  Woombwell  (a).     [  Wilde*  B. — The  rule  was 
not  granted  on  the  ground  that  the  language  of  the  de- 
fendant when   served  with   the   notice  was  not  evidence 
to  that  effect.     Martin,  B.,  referred  to  Doe  d.  Clarges  v. 
Forster  (A).] 

Huddleston,  in  support  of  the  rule. — Where  a  tenant 
from  year  to  year  quits  the  premises  in  the  middle  of  a 
quarter,  and  another  comes  in,  if  the  incoming  tenant  pays 
the  rent  up  to  quarter  day,  the  rule  is  that  the  tenancy 
is  considered  to  commence  from  the  day  up  to  which  he 
pays  the  rent :  Doe  d.  Holcomb  v.  Johnson  (c).  Upon  that 
principle,  the  defendant's  tenancy  must  be  taken  to  have 
commenced  at  Michaelmas,  and  therefore  not  to  have  been 
duly  determined  by  a  notice  to  quit  expiring  at  Midsum- 
mer. Though  the  defendant  may  not  have  objected  to  the 
'insufficiency  of  the  notice  to  quit  at  the  time  he  received 
it,  his  omission  to  do  so  did  not  preclude  him  from  object- 
ing to  its  insufficiency  at  the  trial :  Oakapple  d.  Green  v. 
Copous  (d).  It  was  a  question  of  fact,  which  should  have 
been  left  to  the  jury,  whether  there  was  a  new  taking  when 
Newman  gave  up  possession  and  the  defendant  came  in. 

Cur.  adv.  vult. 

The  learned  Judges  differing  in  opinion,  the  following 
judgments  were  now  delivered. 

(a)  2  Camp.  559.  (c)  6  Esp.  10. 

(b)  13  East,  405.  (rf)  4  T.  R.  361. 
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Wilde,  B. — I  am  of  opinion  that  this  rule  must  be  1861. 
made  absolute.  And  I  wish  to  state  clearly,  at  the  outset, 
that  I  do  not  decide  the  case  upon  any  determination  of 
law,  or  opinion  of  my  own,  as  to  when  the  tenancy  in 
question  began  or  ended,  but  simply  upon  the  ground  that 
the  time  at  which  the  tenancy  began  was  a  question  for 
the  jury  and  not  for  the  Judge,  and  ought  to  have  been 
left  to  them  with  all  the  evidence  which  bore  upon  it. 

The  question  then  is,  whether  the  learned  Judge  who 
tried  the  cause  was  justified  in  withdrawing  from  the  con- 
sideration of  the  jury  all  the  facts  of  the  case  except  the 
conduct  of  the  defendant  when  the  notice  to  quit  at  Mid- 
summer was  served  on  him. 

The  propriety  of  so  doing  must  be  determined  by  con- 
sidering what  was  the  issue  to  be  tried,  and  whether  the 
evidence  withdrawn  had  any  tendency  to  prove  or  disprove 
it.  The  plaintiff  was  bound  to  make  out  a  Midsummer 
tenancy.  The  defendant  denied  a  Midsummer  tenancy  and 
suggested  a  Michaelmas  tenancy;  and  the  question  to  be 
tried  by  the  jury  was,  what  was  the  agreement  between  the 
parties  as  to  the  nature  of  the  tenancy  and  the  time  at 
which  it  should  commence. 

The  evidence  withdrawn  wholly  from  the  consideration 
of  the  jury  consisted :  First,  of  the  account  given  by  the 
plaintiff,  by  the  defendant,  and  by  Newman — that  is,  by  all 
three  of  the  parties  concerned — as  to  what  passed  between 
them  when  the  defendant  was  accepted  as  tenant. 

Secondly,  of  two  receipts  for  rent,  the  first  of  which  treated 
Newman  as  tenant  up  to  Michaelmas,  and  the  second  of 
which  treated  the  defendant  as  tenant  after  that  time. 

Thirdly,  of  a  notice  to  quit  given  by  the  plaintiff  to  expire 
at  Michaelmas,  thus  treating  the  tenancy  as  terminating  at 
that  period. 

Now  I  think  it  is  impossible  to  say  that  none  of  these 
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1861.  facts  had  any  tendency  to  shew  what  the  agreement  was  to 
which  the  parties  had  come.  1  do  not  say  they  established 
a  Michaelmas  tenancy,  but  I  feel  assured  that  they  should 
have  been  submitted  to  the  jury  as  a  portion  of  the  facts 
from  which  they  might  collect  what  the  real  agreement 
had  been.  They  were  clearly  fit  to  be  contrasted  with  the 
defendant's  conduct  when  served  with  the  notice,  which 
formed  the  very  slight  and  only  evidence  of  a  Midsummer 
holding.  It  was  indeed  argued  that  the  defendant's  tenancy 
was  only  a  continuation  of  Newman's,  which  had  been  a  con- 
tinuation of  the  tenancy  of  those  who  had  occupied  before  him. 
This  does  not  avail  the  plaintiff,  for  several  reasons. 
First,  whether  there  was  this  continuous  tenancy  or  not 
was  a  question  for  the  jury,  and  the  above  evidence  should 
equally  have  been  left  to  them  upon  that  question.  Se- 
condly, there  was  no  evidence  at  all  beyond  the  expression 
"  succeeded"  that  the  several  occupiers  did  continue  the 
same  holding  in  the  manner  suggested,  and  the  meaning 
of  that  expression  by  the  parties  who  used  it  was  also  for 
the  jury,  if  there  was  anything  in  it.  And,  thirdly,  there 
was  not  a  particle  of  evidence  to  shew  when  the  tenancy 
of  Newman  or  any  of  the  preceding  occupiers  had  com- 
menced, and  consequently  none  to  shew  when  such  a 
tenancy  terminated.  For  these  reasons  I  think  the  mode 
in  which  the  question  was  left  to  the  jury  was  erroneous, 
and  there  must  be  a  new  trial. 

Bramwell,  B. — I  think  this  rule  should  be  made  absolute. 
The  question  is  whether  there  was  any  evidence  that  the 
year  of  the  defendant's  tenancy  did  not  end  at  Michaelmas. 
If  there  was  it  ought  to  have  been  left  to  the  jury.  I  think 
there  was  such  evidence,  Mrs.  Staples  had  been  tenant  to 
the  plaintiff  of  the  premises  in  question  from  year  to  year. 
She  was  succeeded  by  Humphreys.     He  was  succeeded  by 
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Newman.  When  the  year  of  any  of  these  tenancies  would  1861. 
have  expired  was  not  shewn.  During  the  quarter  ending 
Michaelmas  1858,  the  defendant  succeeded  Newman  and 
occupied  the  premises.  Before  or  after  the  quarter  day  at 
Michaelmas,  (which  is  immaterial  and  a  little  uncertain, 
though  I  think  it  was  clearly  before,)  the  defendant  applied 
to  the  plaintiff  to  take  him  as  tenant  and  the  plaintiff 
agreed  to  do  so.  The  defendant  arranged  with  Newman, 
and  entered  and  continued  to  occupy.  He  paid  the  plain- 
tiff the  rent  due  at  Michaelmas,  having  received  it  in  part 
from  Newman,  and  took  a  receipt  from  the  plaintiff  as  for 
rent  due  from  Newman.  The  subsequent  rent  he  paid,  and 
took  receipts  for  it  in  his  own  name.  The  plaintiff  gave  the 
defendant  six  months'  notice  to  quit  at  Midsummer  I860. 
Now  what  took  place  when  the  defendant  entered  may  have 
been  an  assignment  of  Newman's  interest,  invalid  for  not 
being  under  seal,  or  a  surrender  of  Newman's  interest  and 
a  new  demise  to  defendant,  valid  according  to  Nickells  v. 
Ather stone  (a)  and  confirmed  by  Davison  v.  Gent  (b)>  or  in- 
valid as  far  as  relates  to  Newman's  interest,  but  still  a  bind- 
ing bargain  between  plaintiff  and  defendant  that  the  de- 
fendant's tenancy  to  the  plaintiff  should  begin  and  end  at 
Michaelmas.  If  the  evidence  tended  to  prove  any  one  of 
these  things  as  much  as  any  other  it  was  worthless,  because 
the  tenancy  of  the  former  tenants  may  have  been  termin- 
able at  Midsummer.  But  I  think  it  went  to  shew  a  new 
taking  by  the  defendant  of  the  plaintiff  (valid  at  least  as 
between  them)  from  Michaelmas.  It  is  much  more  con- 
venient to  suppose  such  a  condition  of  things  than  a  con- 
tinuance of  the  preceding  annual  tenancy  and  an  invalid 
assignment  of  it;  (and  see  Duckworth  v.  Simpson (c),  per 
Parke,  B.):  Therefore  I  think  Jthere  was  evidence  of  a 
tenancy  ending  at  Michaelmas  and  not  at  Midsummer. 

(a)  10  Q.  B.  944.  (b)  1H.&N.  744. 

(c)  5  Tyr.  344.  354 ;  S.  C.  1  C.  M.  &  R.  834^ 
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Martin,  B. — I  regret  the  difference  of  opinion  which 
exists  in  this  case,  because  I  fear  the  judgment  of  the 
majority  of  the  Court  will  create  a  new  source  of  litigation 
in  very  many  cases  and  a  question  for  the  jury,  which  would 
frequently  be  a  temptation  rather  to  decide  upon  feeling 
and  prejudice  than  on  reason  and  truth,  a  matter  always  to 
be  regretted  and  if  possible  avoided.  The  question  upon 
which  I  have  the  misfortune  to  differ  from  my  brother 
BramweU  is,  whether  there  was  evidence  which  ought  to 
have  been  submitted  to  the  jury,  that  there  was  a  new 
demise  by  the  plaintiff  to  the  defendant  of  the  public  house 
in  question  commencing  at  Michaelmas  1858.  He  thinks 
there  was.     I  think  there  was  not. 

The  facts  were  these : — Many  years  ago  a  public  house 
had  been  demised  from  year  to  year  at  a  rack  rent,  and 
there  was  no  evidence  except  what  was  derived  from  the 
conduct  of  the  defendant  when  he  was  served  with  the  notice 
to  quit  as  to  the  time  of  the  commencement  of  the  original 
tenancy.  About  twenty  years  ago  a  Mrs.  Staples  was  in 
the  occupation  of  it.  She  continued  tenant  for  fifteen  or 
sixteen  years,  and  was  succeeded  by  a  person  called  Hum- 
phreys. A  person  called  Newman  succeeded  him,  and  was 
the  tenant  in  occupation  in  1858.  In  the  Autumn  of  that 
year,  (and  I  agree  with  my  brother  BramweU  that  the  great 
probability  is  that  it  was  before  Michaelmas  Day,  indeed 
before  the  7th  of  September,)  the  defendant  called  upon 
the  plaintiff  and  asked  him  if  he  would  accept  him  (the 
defendant)  as  tenant;  the  plaintiff  said  he  had  no  objection. 
Some  time  afterwards  Newman  called  upon  the  plaintiff  and 
asked  him  if  he  would  accept  the  defendant  as  tenant  at  the 
same  rent,  and  the  plaintiff  said  he  would.  On  the  7th  of 
September  the  plaintiff  entered  into  possession.  On  the  1 9th 
of  October  the  plaintiff  went  to  the  house  for  his  Michaelmas 
rent ;  he  had  taken  with  him  a  receipt  filled  up.  The  de- 
fendant paid  the  rent,  and  the  plaintiff  gave  him  a  receipt  in 
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the  name  of  Newman,  and  refused  to  give  a  written  agreement 
or  lease.     In  point  of  fact  Newman  had  supplied  the  funds 
for  paying  the  rent  up  to  the  7th  of  September,  and  the  de- 
fendant paid  for  the  subsequent  period  of  the  quarter.    Some 
time  after  Christmas  the  plaintiff  called  for  the  rent  then  due, 
which  the  defendant  paid,  and  the  plaintiff  gave  him  a  receipt 
in  his  own  name.     In  March,  1859,  the  plaintiff  served  the 
defendant  with  a  notice  to  quit  on  the  29th  September  then 
next,  "  provided  the  tenancy  originally  commenced  at  that 
time  of  the  year  or  otherwise  at  the  end  of  the  tenancy  which 
should  expire  next  after  the  end  of  one  half  year  from  the 
time  of  the  service  of  the  notice."     The  plaintiff  received 
the  rent  for  Christmas  1859,  and  gave  a  second  notice  to 
quit  at  Michaelmas   1860.     Upon   the   evidence  of  what 
passed  at  the  time  of  the  service  of  this  notice,  in  accord- 
ance with  Doe  d.  Clarges  v.  Forster  (a)  and  Doe  d.  Baker  v. 
Woombwdl  (6),  and  other  cases,  I  left  the  question  to  the  jury 
whether  the  original  tenancy  had  commenced  at  Midsummer; 
they  found  it  had,  and  the  verdict  was  entered  for  the  plaintiff, 
I  thought  then,  and  continue  to  think,  that  there  was 
no  other  question  for  the  jury  in  the  cause.     There  were 
four  occasions,  and  four  only,  upon  which  anything  oc- 
curred between  the  parties.     The  first  was  on  the  agree- 
ment by  the  plaintiff  to  accept  the  defendant  as  tenant 
in  the  place  or  instead  of  Newman,  and  in  my  opinion  this 
was  the  agreement  or  contract  which,  upon  the  defendant 
entering  into  possession,  created  the  new  tenancy.     I  will 
state  hereafter  what  I  consider  this  contract  to  have  been ; 
for  the  present  it  is  sufficient  to  say  that  there  was  no  evi- 
dence from  what  then  occurred  of  a  new  tenancy  to  com- 
mence at  Michaelmas  1 858.  The  second  occasion  was  on  the 
19th  October,  when  the  Michaelmas  rent  was  paid.    I  think 
nothing  then  occurred  or  was  supposed  by  either  party  to 

(a)  13  East,  405.  (b)  2  Campb.  559. 


602 


have  occurred  to  make  a  new  contract  or  create  a  new  te- 
nancy.    The  third  occasion  was  when  the  plaintiff  received 
the  Christmas  rent.    Nothing  then  passed  except  the  pay- 
ment of  the  rent  and  giving  a  receipt  in  the  defendant's 
name,  and  no  presumption  can  arise  from  it,  for  all  which 
had  occurred  previously  was  known.     The  fourth  occasion 
the  service  of  the  notice  to  quit  in  March  1859,  which 
in  the  form  given  in  the  law  books  v«hen  the   com- 
mencement of  the  tenancy  is  unknown,  and  affords  no  evi- 
dence upon  the  point  in  question.  As  1  have  already  said,  I 
consider  the  rights  of  the  parties  to  depend   npon  what 
occurred  when  the  plaintiff  assented  to  the  proposals  of 
Newman  and  the  defendant  to  accept  the  latter  as  tenant. 
It  seems  to  me  plain  upon  the  evidence  that  neither  of  them 
intended  to  make,  or  ever  supposed  they  had  made,  any  con- 
tract afterwards.    What  then  occurred  was  what  happens  in 
innumerable  instances.     A  tenant  from  year  to  year  agrees 
with  another  to  sell  him  his  interest,  and  goodwill,  and  they 
go  to  the  landlord  and  ask  him  to  accept  the  new  man  as 
his  tenant,  to  which  he  agrees.   This  and  nothing  more  was 
what  occurred  in  the  present  instance,  and  it  is  the  ordi- 
nary transaction.    The  new  man  afterwards  enters  into  pos- 
session.    There  is  generally  a  valuation,  as  was  here,  and 
the  old  tenant  is  debited  in  it  with  an  apportionment  of  the 
rent  from  the  preceding  quarter  day  to  the  day  of  his  leav- 
ing.    Afterwards  the  landlord  or  tenant,  as  the  case  may 
be,  is  desirous  to  determine  the  tenancy    and   to   give   a 
notice  to  quit;  and  the  question  is,  what  period  upon  the 
above  facts  is  to  be  deemed  as  the  commencement  of  the 
new  tenancy  for  the  purpose  of  this  notice  ?      It    perhaps 
would  have  been  better  when  the  Courts  of  law  introduced 
the  tenancy  from  year  to  year  to  have  determined  that  a 
half  year's  notice  to  quit,  ending  upon  any  day  on  which 
rent  was  payable,  would  have  been  sufficient ;  but  it  has  been 
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long  settled  that  the  notice  must  be  to  quit  at  the  end  of  1861. 
the  year  from  the  day  of  the  year  when  the  tenancy  com- 
menced. There  are  two  periods  which,  as  it  seems  to  me, 
may  with  some  reason  be  contended  as  the  true  period,  one 
the  commencement  of  the  original  tenancy ;  the  other  the 
day  of  the  new  tenant  entering  into  possession,  which  in 
this  case  was  the  7th  of  September;  for  my  own  part  I 
cannot  see  the  ground  for  supposing  it  to  be  the  next 
ensuing  quarter  day.  /  think  the  substance  of  the  transac- 
tion is  a  proposal  by  the  old  tenant  and  the  proposed  new 
tenant  to  the  landlord,  that  the  latter  should  accept  the  pro- 
posed new  tenant  in  the  place  of  or  instead  of  t/ie  old  one, 
that  is,  to  substitute  him  in  lieu  of  the  old  one,  and  that  he 
should  be  in  the  same  position  as  to  the  tenancy, — which 
would  comprehend  its  duration,  including  the  time  of  its 
commencement,  the  rent  and  all  other  terms.  This  1  think 
is  the  real  and  true  contract  arising  upon  or  to  be  implied 
from  the  transaction,  and  it  is  eminently  convenient  that  it 
should  be  so.  The  commencement  of  the  original  tenancy 
is  generally  known,  and  in  the  great  majority  of  instances  is 
upon  a  quarter  day — the  day  when  the  new  tenant  enters  into 
possession  is  probably  wholly  unknown  to  the  landlord,  it  is 
quite  as  frequently  in  the  middle  of  a  quarter  as  at  the  end  of 
one :  and  if  the  landlord  were  required  by  law  to  give  a  notice 
to  quit,  as  upon  a  day  ending  the  day  of  the  year  next  before 
that  upon  which  the  new  tenant  entered  into  possession,  in 
the  great  majority  of  instances  he  would  be  required  to  do 
a  thing  which  would  be  to  him  impossible ;  and  as  in  very 
many  instances  the  day  of  entry  is  not  a  rent  day,  another 
extreme  inconvenience  would  arise,  that  the  tenancy 
would  end  on  a  day  in  the  middle  of  a  quarter,  which  at 
the  best  would  lead  to  an  apportionment  of  the  rent,  but 
most  probably  to  the  loss  altogether  to  the  landlord  of  the 
rent  from  the  preceding  quarter  day.     The  point  in  differ* 
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of  Alkaw  t.  .loWstar  («>  and  Dmtimm  v.  Goaf  (*}  hare  no 
npoah.  The  judgment  of  Baron /VraV  also,  in. 
▼.  .Snyw  '  c  s  has  no  direct  bearing  on 
other;  bat  I  shookl  catted  that  h»  general  view  on  the  sob- 
ject  concurs  with  mine. 

For  these  reasons  I  cannot  concur  with  m  j  brother 
weU  thai  there  was  evidence  to  be  submitted  to  the 
that  there  was  a  tenancy  commencing  at  Mkhaelmas,  1S58L 

I  diner  from  my  brother  ffiUe  opan  two  points*. — First, 
I  think,  apon  the  anc&pated  evidence  in  the  cause,  it  wan 
matter  of  law  and  for  the  Judge  to  Lit  down,  that  the 
to  quit  was  to  be  given  with  reference  to  the 
ment  of  the  original  tenancr.  Secondly,  upon  the  qi 
of  feet,  til,  whether  the  tenancr  did  commence  at  Mid- 
summer, I  think  all  the  evidence  bearing  upon  it  wan 
submitted  to  the  jury,  and  that  the  other  evidence  rfAiicJ 
to  was  irrelevant,  and,  instead  of  having  a  tendency  to  aid 
them  in  arriving  at  a  true  coodason,  had  a  tendency  fen 
mislead  them. 

Role  absolute. 

(«)  10  Q.  R  SH4-  v»)  IH.4X.  74C 

(c)  5  Tjr.  *U.  Si4 :  S>  C.l  C.  M.  4  BL  3*4. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Barkworth   and    Others,   Assignees   of   the   Estate  and 
Effects    of   Harrison    and    Others,    Bankrupts,    t>. 

ELLERMAN.  f^.  4. 

JL  HIS  was  an  appeal  from  the  decision  of  the  Court  of  Thedefendant, 

r?     \  r     •        /    \  1  1  a  merchant 

Exchequer  m  refusing  (a)  to  grant  a  rule  to  shew  cause  at  Hull,  kept 

why  a  nonsuit  should  not  be  set  aside  and  a  verdict  en-  wjth  the  Hull 

tered  for  the  plaintiffs  for  1621/.  17*.  10rf.,  pursuant  to  l^tcXrtiat 

leave  reserved  at  the  trial.  the?  "ho£d 

procure  P. 

The  first  count  of  the  declaration  stated  that  the  bank-  *nd  f  °-» their 

London*  agent, 

rupts,  before  they  became  bankrupt  and  at  the  time  of  the  to  accept  on 

their  credit 

making  of  the  several  contracts  hereinafter  in  tiiis  declara-  bills  drawn  by 

tion  mentioned,  carried  on  the  business  of  bankers  at  Hull  correspon- 

under  the  firm  of  Harrison,  Watson  and  Co.,  and  Price,  defendant 

Marryat  and  Co.  carried  on  the  business  of  bankers  in  cSsimments 

London,  and  were  the  London  agents  of  Harrison,  Watson  t0{  ^^5? 

and  Co.;  and  the  defendant  was  a  customer  of  Harrison,  and  Co.  were 

advised  bv 

Watson  and  Co.,  and  kept  a  banking  account  with  them  the  Hull  bank. 

r  °  The  defen- 

dant paid  the 
Hull  bank  a  quarter  per  cent  on  the  amount  of  the  acceptances,  and  they  paid  P.  and  Co. 
a  fixed  annual  sum  for  transacting  their  London  business.  When  a  bill  was  accepted  by 
P.  and  Co.,  the  Hull  bank  debited  the  defendant  with  the  amount,  and  they  charged  him 
interest  from  the  time  the  bill  was  due.  The  Hull  bank  became  bankrupt,  and  P.  and  Co. 
paid  all  bills  accepted  by  them  which  were  due  after  the  bankruptcy. — neldy  in  the  Exche- 
quer Chamber  (reversing  the  decision  of  the  Court  of  Exchequer),  that  the  assignees  of  the 
Hull  bank,  and  not  P.  and  Co.,  were  entitled  to  recover  from  the  defendant  the  amount  of 
such  bills. 

(a)  Easter  Term,  May  5, 1 859.  they  would  give  their  reasons  on 
Not  reported,  the  Court  on  re-  a  subsequent  day,  but  none  were 
fusing  the  rule  having  stated  that      given. 

VOL.  VI. — N.   8.  XX  EXCH. 
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at  Hull ;  and  thereupon,  in  consideration  that  Harrison, 
Watson  and  Co.,  at  the  request  of  the  defendant,  would 
».  procure  Price,  Marryat  and  Co.,  on  the  credit  of  them, 

Harrison,  Watson  and  Co.,  to  accept  a  bill  of  exchange 
dated  the  9th  day  of  July  a.d.  1857,  and  drawn  by  Enoch, 
Ernst  and  Heineman  upon  Price,  Marryat  and  Co.  for  the 
sum  of  68/.  4s.  7d.9  payable  three  months  after  the  date 
thereof  to  Enoch,  Ernst  and  Heineman  or  their  order,  the 
defendant  promised  Harrison,  Watson  and  Co.  that  when 
the  said  bill  became  due  he,  the  defendant,  would  pay  to 
Harrison,  Watson  and  Co.  the  amount  of  the  said  bill,  and 
would  also  pay  to  them  a  certain  commission,  to  wit,  a 
commission  of  a  quarter  per  cent  on  the  amount  of  the 
said  bill. — Averments :  that  Harrison,  Watson  and  Co.  did, 
before  they  became  bankrupt,  confiding  in  the  said  promise 
of  the  defendant,  procure  Price,  Marryat  and  Co.  to  accept 
the  said  bill  of  exchange  on  the  credit  of  them,  Harrison, 
Watson  and  Co.,  and  that  afterwards,  and  after  Harrison, 
Watson  and  Co.  became  bankrupt,  the  said  bill  became 
due  and  was  duly  paid  by  Price,  Marryat  and  Co. ;  of  all 
which  the  defendant  afterwards  had  notice,  and  was  re- 
quested by  them,  the  plaintiffs,  as  assignees  as  aforesaid,  to 
pay  to  them  the  amount  of  the  said  bill  and  the  said  com- 
mission ;  and  a  reasonable  time  for  the  defendant  to  have 
made  such  payment  had  at  the  commencement  of  this  suit 
elapsed :  Yet  the  defendant  has  not  paid  the  amount  of 
the  said  bill  or  the  commission,  but  has  wholly  refused  so 
to  do. — Then  followed  seven  similar  counts  relating  to 
other  bills. 

Pleas,  to  first  count. — First:  non  assumpsit. 

Secondly. — That  Harrison,  Watson  and  Co.  did  not  pro- 
cure Price,  Marryat  and  Co.  to  accept  the  bill  of  exchange 
on  the  credit  of  Harrison,  Watson  and  Co.,  as  alleged. 

Thirdly. — That  the  promise  of  the  defendant  was  not 
"broken,  as  alleged. 
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Fourthly. — That  the  bill  of  exchange  was  not  by  Harri- 
son, Watson  and  Co.  procured  to  be  accepted  by  Price, 
Marryat  and  Co.  on  the  sole  credit  of  Harrison,  Watson  *• 

XI* 

and  Co.,  but  the  said  bill  was  by  Harrison,  Watson  and 
Co.  procured  to  be  accepted  by  Price,  Marryat  and  Co. 
for  the  accommodation  of  the  defendant,  and  on  the  credit 
and  for  the  account  of  the  defendant  as  well  as  on  the 
credit  of  Harrison,  Watson  and  Co.,  and  so  that  the  de- 
fendant should  become,  and  became  and  was,  liable  to  be 
called  on  and  compelled  by  Price,  Marryat  and  Co.  to 
repay  them  the  whole  or  such  part  of  the  amount  of  the 
said  bill  as  should  remain  unpaid  to  them.  And  the  de- 
fendant says  that,  after  the  said  bill  had  become  due  and 
had  been  paid  by  Price,  Marryat  and  Co.,  and  whilst  the 
whole  amount  thereof  remained  due  and  wholly  unpaid  to 
them,  Price,  Marryat  and  Co.  called  on  and  compelled  the 
defendant  to  pay  to  them  the  amount  of  the  said  bill  so 
remaining  unpaid  to  them  as  aforesaid.  And  the  defend- 
ant says  that,  before  the  bankruptcy  of  Harrison,  Watson 
and  Co.,  he,  the  defendant,  satisfied  and  discharged  the 
commission  in  the  first  count  mentioned  by  payment. 

There  were  similar  pleas  to  the  other  counts,  and  issue 
was  taken  on  all  the  pleas. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  London 
sittings  after  Hilary  Term,  1859,  when  the  following  evi- 
dence was  given  on  the  part  of  the  plaintiffs. 

On  the  24th  of  September,  1857,  a  petition  for  adjudi- 
cation of  bankruptcy  was  filed  in  the  Court  of  Bankruptcy 
for  the  Leeds  district  against  Harrison,  Watson  and  Co., 
and  they  were,  on  the  30th  September,  1857,  adjudicated 
bankrupt,  and  the  plaintiffs  appointed  assignees  of  their 
estate  and  effects.  The  bankrupts  had  previously  carried 
on  business  at  Kingston  upon  Hull  as  bankers,  and  Price, 
Marryat  and  Co.  were  their  London  correspondents  or 

x  x  2 
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at  Hull ;  and  thereupon,  in  consideration  that  Harrison, 

Watson  and  Co.,  at  the  request  of  the  defendant,  would 

v.  procure  Price,  Marryat  and  Co.,  on  the  credit  of  them, 

Ellerman. 

Harrison,  Watson  and  Co.,  to  accept  a  bill  of  exchange 

dated  the  9th  day  of  July  a.d.  1857,  and  drawn  by  Enoch, 
Ernst  and  Heineman  upon  Price,  Marryat  and  Co.  for  the 
sum  of  68/.  4*.  7</.,  payable  three  months  after  the  date 
thereof  to  Enoch,  Ernst  and  Heineman  or  their  order,  the 
defendant  promised  Harrison,  Watson  and  Co.  that  when 
the  said  bill  became  due  he,  the  defendant,  would  pay  to 
Harrison,  Watson  and  Co.  the  amount  of  the  said  bill,  and 
would  also  pay  to  them  a  certain  commission,  to  wit,  a 
commission  of  a  quarter  per  cent,  on  the  amount  of  the 
said  bill. — Averments :  that  Harrison,  Watson  and  Co.  did, 
before  they  became  bankrupt,  confiding  in  the  said  promise 
of  the  defendant,  procure  Price,  Marryat  and  Co.  to  accept 
the  said  bill  of  exchange  on  the  credit  of  them,  Harrison, 
Watson  and  Co.,  and  that  afterwards,  and  after  Harrison, 
Watson  and  Co.  became  bankrupt,  the  said  bill  became 
due  and  was  duly  paid  by  Price,  Marryat  and  Co. ;  of  all 
which  the  defendant  afterwards  had  notice,  and  was  re- 
quested by  them,  the  plaintiffs,  as  assignees  as  aforesaid,  to 
pay  to  them  the  amount  of  the  said  bill  and  the  said  com- 
mission ;  and  a  reasonable  time  for  the  defendant  to  have 
made  such  payment  had  at  the  commencement  of  this  suit 
elapsed :  Yet  the  defendant  has  not  paid  the  amount  of 
the  said  bill  or  the  commission,  but  has  wholly  refused  so 
to  do. — Then  followed  seven  similar  counts  relating  to 
other  bills. 

Pleas,  to  first  count. — First:  non  assumpsit. 

Secondly. — That  Harrison,  Watson  and  Co.  did  not  pro- 
cure Price,  Marryat  and  Co.  to  accept  the  bill  of  exchange 
on  the  credit  of  Harrison,  Watson  and  Co.,  as  alleged. 

Thirdly. — That  the  promise  of  the  defendant  was  not 
troken,  as  alleged. 
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Fourthly. — That  the  bill  of  exchange  was  not  by  Harri- 
son, Watson  and  Co.  procured  to  be  accepted  by  Price, 

Marryat  and  Co.  on  the  sole  credit  of  Harrison.  Watson  *• 

,  #        .  Ellkeman. 

and  Co.,  but  the  said  bill  was  by  Harrison,  Watson  and 
Co.  procured  to  be  accepted  by  Price,  Marryat  and  Co, 
for  the  accommodation  of  the  defendant,  and  on  the  credit 
and  for  the  account  of  the  defendant  as  well  as  on  the 
credit  of  Harrison,  Watson  and  Co.,  and  so  that  the  de- 
fendant should  become,  and  became  and  was,  liable  to  be 
called  on  and  compelled  by  Price,  Marryat  and  Co.  to 
repay  them  the  whole  or  such  part  of  the  amount  of  the 
said  bill  as  should  remain  unpaid  to  them.  And  the  de- 
fendant says  that,  after  the  said  bill  had  become  due  and 
had  been  paid  by  Price,  Marryat  and  Co.,  and  whilst  the 
whole  amount  thereof  remained  due  and  wholly  unpaid  to 
them,  Price,  Marryat  and  Co.  called  on  and  compelled  the 
defendant  to  pay  to  them  the  amount  of  the  said  bill  so 
remaining  unpaid  to  tbem  as  aforesaid.  And  the  defend- 
ant says  that,  before  the  bankruptcy  of  Harrison,  Watson 
and  Co.,  he,  the  defendant,  satisfied  and  discharged  the 
commission  in  the  first  count  mentioned  by  payment. 

There  were  similar  pleas  to  the  other  counts,  and  issue 
was  taken  on  all  the  pleas. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  London 
sittings  after  Hilary  Term,  1859,  when  the  following  evi- 
dence was  given  on  the  part  of  the  plaintiffs. 

On  the  24th  of  September,  1857,  a  petition  for  adjudi- 
cation of  bankruptcy  was  filed  in  the  Court  of  Bankruptcy 
for  the  Leeds  district  against  Harrison,  Watson  and  Co., 
and  they  were,  on  the  30th  September,  1857,  adjudicated 
bankrupt,  and  the  plaintiffs  appointed  assignees  of  their 
estate  and  effects.  The  bankrupts  had  previously  carried 
on  business  at  Kingston  upon  Hull  as  bankers,  and  Price, 
Marryat  and  Co.  were  their  London  correspondents  or 

x  x  2 
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1861.       agents.     Before  Harrison,  Watson  and  Co.  became  bank- 

T>v-^r^"'      rupt  the  several  bills  in  the  declaration  mentioned  had 
Baekworth        r 

been  accepted  by  Price,  Marryat  and  Co.     The  bill  men- 
tioned in  the  first  count  was  as  follows : — 

"  12  Octr. 

*§  "  Hamburgh,  9  July  1857.  £68.  4.  7.  Sterl*. 

§      "  At  three  months  after  date  pay  this  first  of  exchange, 
c  ______ 

'5  second  not  paid,  to  the  order  of  ourselves,       (  530  ) 

__j  Sixty-eight  pounds  four  shillings  seven  pence  Sterl*. 

eo  value  in  ourselves,  which  place  to  account  J.  E.  &  Co., 

3  to  wait  advice  from  Hull. 
W  «  Accd  Price  &  Co. 

0% 

*3  "  Enoch,  Ernst  &  Heinemann. 

pq  "  To  Sir  Chas,  Price  &  Co., 

"  London. 
"  o/a  J.  E.  &  Co.  (a) 
"  Hull 
"  No.  6,936." 

All  the  bills  became  due  after  the  bankruptcy,  and  were 
paid  when  due  by  Sir  Charles  Price  and  Co.  It  was  ad- 
mitted that  the  balance  due  to  the  plaintiffs,  if  entitled  to 
recover  the  amount  of  the  bills  paid  by  Sir  Charles  Price 
and  Co.,  was  1621/.  17*.  10<f. 

The  examination  of  Ellerman,  the  defendant,  before  the 
Bankruptcy  Commissioner,  was  given  in  evidence,  and  was 
(in  substance)  as  follows : — 

"Iaraa  merchant  at  Hull,  and  have  been  so  for  eighteen 
years  past  I  kept  a  banking  account  with  the  bankrupts, 
which  I  opened  about  1845.  Our  agreement  was,  if  I 
overdrew  my  account  in  cash  I  was  to  be  charged  51.  per 
cent  interest,  and  was  to  be  allowed  3/.  per  cent,  for  any 

(a)  These  words  (meaning  "on      were  written  on  the  bill  by  Price 
account  of  J.  Ellerman  and  Co.")      and  Co. 
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money  I  might  have  from  time  to  time  to  the  credit  of  my         1861. 

account.     T  was  to  pay  the  bankrupts  a  quarter  per  cent.    ^v-^r^^' 

„  .  .  Barkttorth 

commission  on"the  entire  account,  and  if  I  did  any  business  '• 

*  Ellerman. 

in  London  I  was  to  pay  them  an  additional  quarter  per 
cent  During  the  transaction  of  my  business  it  frequently 
became  necessary  that  my  foreign  correspondents  should 
draw  on  Sir  Charles  Price  and  Co.  for  any  consignments 
made  to  me  by  such  foreign  correspondents.  On  hearing 
from  my  foreign  correspondents  that  they  had  made  con- 
signments to  me  and  drawn  on  Sir  Charles  Price  and  Co. 
against  such  consignments,  I  requested  the  bankrupts  to 
instruct  Sir  Charles  Price  and  Co.  to  accept  such  drafts. 
My  instructions  were,  I  believe,  always  in  writing.  In 
some  cases,  at  the  commencement  of  my  business,  and  in 
fact  throughout  my  transactions  with  the  bankrupts,  I  paid 
the  bankrupts  money  to  cover  such  drafts.  The  bills  of 
lading  of  the  cargoes  in  respect  of  which  the  bills  were 
drawn  were  sent  to  me  direct,  my  correspondents  being 
chiefly  my  personal  friends.  It  was  my  invariable  rule  to 
request  the  bankrupts  to  instruct  Price  and  Co.  to  accept 
such  drafts.  I  do  not  remember  in  any  instance  having 
requested  Sir  Charles  Price  and  Co.  to  accept  bills  on  my 
account,  except,  I  believe,  I  once  wrote  to  them  when  at 
Hamburgh,  saying,  if  a  certain  bill  was  presented  to  them 
for  acceptance  and  they  had  not  received  instructions  from 
Harrison,  Watson  and  Co.  to  accept,  if  they  would  please 
hold  it  over  for  a  day  until  they  received  instructions  from 
the  bankrupts.  I  am  not  aware  I  ever  had  any  other  com* 
munication  with  Sir  Charles  Price  and  Co.  until  the  sus- 
pension of  payment  by  the  bankrupts,  nor  to  the  best  of 
my  belief  did  I^ever  receive  any  communication  from  Sir 
Charles  Price  and  Co.  on  the  subject  of  any  bills  so  ac- 
cepted, except  through  my  bankers,  the  bankrupts.  The 
bills  I  requested   the  ^bankrupts   to  instruct   Sir  Charles 
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Price  and  Co.  to  accept  were  invariably  placed  by  the 
bankrupts  to  the  debit  of  my  account  with  them.    On  these 
v.  bills  I  paid  the  bankrupts  an  extra  quarter  per  cent  com- 

mission, or  one  half  per  cent,  in  the  whole.  I  continued 
to  bank  with  the  bankrupts  up  to  the  24th  September, 
1857,  when  they  suspended  payment  The  account  made 
up  since  the  bankruptcy  of  Harrison,  Watson  and  Co. 
shewed  a  balance  against  me  of  162121  17*.  lOd  I  do  not 
still  owe  that  money.  I  have  paid  it  to  Sir  Charles  Price 
and  Co.,  they  having  claimed  it  and  given  me  a  bond  of 
indemnity  for  so  doing.  I  have  received  a  letter  from  Sir 
Charles  Price  and  Co.,  dated  the  30th  September,  1857,  of 
which  the  following  is  a  copy : — 
"Messrs.  J.  Ellerman  &  Co.  "3  King  William  St 

"  Gentn,  "  30th  Sept  1857. 

"In  consequence  of  the  lamented  stoppage  of  our  mutual 
friends  Messrs.  Harrison,  Watson  &  Co.,  we  consider  it 
our  duty  to  hand  you  the  annexed  statement  of  drafts 
which  by  their  directions  we  have  accepted  on  your  behalf 
and  for  the  due  retirement  of  which  at  maturity  we  shall 
feel  obliged  if  you  will  make  the  necessary  provision  here. 

"  We  are,  &c, 

«  Price,  Marryat  &  Co." 

(Then  followed  a  statement  of  the  drafts,  which  included 
the  bill  drawn  by  Enoch  Ernst  and  Heineman,  on  the 
9th  July,  1857). 

"  Henry  Pease  was  examined  on  the  part  of  the  plaintiffs, 
and  said: — 1  was  a  member  of  the  late  firm  of  Harrison, 
Watson  &  Co.  I  was  a  banker  at  Hull  for  many  years. 
Sir  Charles  Price  &  Co.  were  our  London  correspondents. 
For  many  years  past  the  defendant  had  an  account  with  us. 
He  was  in  the  habit  of  requesting  our  firm  to  instruct  our 
London  correspondents,  Sir  Charles  Price  &  Co.,  to  accept 
bills  drawn  by  his  foreign  correspondents.  That  practice  con* 
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tinued  for  many  years.  The  charge  we  made  the  defendant 
for  obtaining  these  acceptances  was  an  extra  5s.  per  cent  We 
charged  him  5*.  percent  on  his  general  account.  On  all  accept-  »• 

anccs  that  were  accepted  by  Price  &  Co.  there  was  5*.  extra; 
that  is,  half  a  per  cent,  a  quarter  per  cent  on  the  general 
account,  and  an  extra  quarter  per  cent,  on  the  acceptances 
of  Sir  Charles  Price  &  Co. :  that  was  added  to  the  defend- 
ant's  account  every  year,  and  was  known  by  him  and  paid 
by  him.  We  paid  Sir  Charles  Price  &  Co.  a  fixed  sum  of 
600/.  a  year  for  doing  business,  and  then  there  were  extra 
charges  for  foreign  postage,  and  so  on.  Sir  Charles  Price 
&  Co.  did  not  charge  us  anything  extra  for  giving  these 
acceptances.  It  has  happened  that  a  bill  was  drawn  upon 
them  for  a  larger  amount  than  we  had  advised  them  to 
accept,  and  they  would  inform  us  that  a  bill  was  drawn 
for  such  and  such  an  amount  and  would  request  to  know 
whether  they  might  accept  it  or  not,  and  then  we  advised 
them.  They  never  accepted  bills  without  our  advice  on 
our  account :  if  they  did  it  was  at  their  own  risk.  I  never 
knew  Sir  Charles  Price  &  Co.  have  any  dealings  with  the 
defendant  except  through  ourselves.  We  debited  the  de- 
fendant with  the  acceptances  of  Sir  C.  Price  in  his  account 
with  us  at  the  time  the  bills  were  accepted,  and  at  the  same 
time  Sir  Charles  Price  &  Co.  were  credited  in  our  books 
with  the  amount  When  the  last  of  these  bills  was  accepted 
by  Sir  Charles  Price  &  Co.,  I  have  no  doubt  that  our 
account  was  in  credit  with  their  firm ;  I  mean  in  credit 
with  respect  of  cash,  not  acceptances.  I  have  no  doubt  that 
our  credit  account  was  not  overdrawn.  There  were  bilk 
running  to  a  much  greater  amount  than  the  cash  account 
would  pay.  The  bills  accepted  by  Sir  Charles  Price  &  Co. 
for  the  defendant  did  not  pass  through  our  hands  till  they 
were  returned  paid :  they  came  to  us  at  the  end  of  the 
month  as  vouchers  for  the  amount  that  Sir  Charles  Price  & 
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Co.  had  paid.     As  to  the  correspondence  between  the  de- 
fendant's correspondents  and  Sir  Charles  Price  &  Co.,  we 

p.  sometimes  had  advice  from  Price  &  Co.  that  such  and  such 

Ellxbmah. 

a  person  had  drawn,  but  beyond  that  we  knew  nothing 
about  them."  Cross-examined. — "  The  bills  was  debited  to 
the  defendant  the  day  they  were  accepted.  Interest  was 
•  charged  of  course  from  the  day  they  became  due.  It  is  not 
unusual  to  debit  a  customer  with  a  bill  on  the  day  on  which 
it  is  accepted.  We  debit  him  with  it  on  the  day  it  is 
accepted.  We  become  answerable  as  soon  as  it  is  accepted ; 
we  do  not  make  it  an  item  on  which  to  charge  interest 
except  from  the  day  on  which  it  becomes  due.  The 
date  is  entered  in  the  book  when  it  is  due.  Although 
debited  in  the  book  it  is  debited  as  a  bill,  but  it  is  not 
cash  until  it  becomes  due.  It  is  cash  so  far  as  this,  that 
we  are  answerable  the  day  it  is  accepted."  (Looking 
at  the  pass-book).  "  This  is  the  way  in  which  it  is 
debited.  There  is  a  bill  drawn,  '  Mare  &  Co. :'  draft  on 
Price  &  Co.,  11th  September,  at  three  months,  due  Decem- 
ber 14,  for  51021  The  interest  is  carried  to  his  debit  at  the 
end  of  the  year,  and  is  calculated  from  the  day  on  which 
the  bill  becomes  due,  and  it  is  then  made  cash  in  our 
books." — The  case  then  set  out  a  great  deal  of  correspond- 
ence between  the  parties  with  respect  to  these  and  other 
bills.  After  the  bankruptcy,  Harrison,  Watson  &  Co.  wrote 
to  Sir  Charles  Price  &  Co.  as  follows : — 

"Gentlemen,  "Hull,  16th  Nov.  1857. 

"  We  shall  be  obliged  by  your  sending  us  a  list  of  all 

the  drafts  accepted  by  you,  falling  due  after  the  23rd  Septr., 

on  our  account. 

"  We  are,  &c, 

«  Harrison,  Watson  &  Co." 
To  which  the  following  answer  was  returned. 
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"  Messrs.  Harrison,  Watson  &  Co. 

"Gentlemen,  "London,  17th  Nov.  1857. 

"In  reply  to  your  favor  of  the  16th  instant,  we  beg     «    •• 
to  inform  you  that  on  the  10th  ultimo  we  forwarded  a  state- 
ment of  the  drafts  accepted  on  your  account,  distinguishing 
those  drawn  by  yourselves  from  those  which  we  had  accepted 

on  behalf  of  your  friends. 

"  We  are,  &c, 

"  Price,  Marryat  &  Co." 

On  this  evidence  the  Lord  Chief  Baron  directed  a  non- 
suit, but  reserved  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  1621/.  17*.  lOd,  if  the  Court  should  be  of  opinion 
that  they  were  entitled  to  recover. 

The  question  for  the  opinion  of  the  Court  is,  ought  the 
Court  of  Exchequer  to  have  granted  a  rule  pursuant  to  the 
leave  reserved  and  to  have  made  the  rule  absolute  ? 

J.  Brown  (Crompton  Hutton  with  him)  now  moved  for  a 
rule  to  shew  cause  (a)  why  the  nonsuit  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiffs  for  1621/.17*.  lOdl 
The  plaintiffs  are  entitled  to  recover  the  amount  claimed. 
The  defendant,  a  merchant  at  Hull,  received  from  his  cor- 
respondents abroad  goods  for  which  he  paid  by  the  accept- 
ances of  Price  &  Co.  bankers  in  London.  The  defendant 
had  no  direct  communication  with  Price  &  Co.,  but  he  got 
Harrison,  Watson  &  Co.,  his  bankers  at  Hull,  to  procure 
their  acceptances.  For  this  accommodation  the  defendant 
paid  Harrison,  Watson  &  Co.  a  quarter  per  cent  on  the 
amount  of  the  bills,  in  addition  to  the  ordinary  per  centage 
paid  to  a  banker  by  his  customer;  and  Harrison, Watson  & 
Co.  paid  Price  &  Co.  600/.  a  year  for  accepting  and  paying 
their  bills.     In  1857,  Harrison,  Watson   &  Co.   became 

(a)  Before  Wightman,  J.,  Wil-      Crompton,  J.,  Keating,  J.,  and 
liams,  J.,  WilUs,  J.,  Byles,  J.,      Hill,  J. 
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bankrupt,  and  Price  &  Co.  paid  the  bilk  which  they  had 
accepted  on  account  of  the  defendant.     The  money  so 


».  is  a  debt  due  from  the  bankrupts  to  Price  &  Co.  and  which 

they  might  prove  under  the  bankruptcy,  and  also  a  debt 
due  from  the  defendant  to  the  bankrupts.  The  defendant, 
instead  of  paying  the  plaintiffs,  the  assignees,  has  paid  Price 
&  Co.,  under  an  indemnity,  not  the  full  amount  of  the  bills, 
but  the  amount  due  on  his  account  with  the  bankrupts. 
[  Wightmarit  J. — When  Price  &  Co.  paid  the  bills,  could 
they  have  sued  the  defendant  on  the  ground  that  they 
accepted  the  bills  on  his  account?]  There  was  no  pri- 
vity between  the  defendant  and  Price  &  Co. ;  but  only 
between  the  defendant  and  the  bankrupts,  and  the  bank- 
rupts  and  Price  &  Co.  These  were  in  no  sense  accommo- 
dation bills.  The  defendant,  instead  of  getting  the  accept- 
ance of  his  banker,  gets  the  acceptance  of  a  London  banker 
procured  by  his  banker.  The  defendant  in  effect  says,  "  If 
you,  the  Hull  bank,  will  get  your  London  agent  to  accept 
my  bills  I  will  pay  you  the  amount."  That  is  not  a  contract 
of  indemnity.  Immediately  a  bill  was  accepted  by  Price  & 
Co.,  it  was  debited  by  the  Hull  bank  to  the  defendant  in 
his  account,  but  the  interest  was  not  charged  until  the  bill 
became  due.  [Crompton,  J. — Price  &  Co.  were  bound  to 
accept  in  consideration  of  the  6002.  a  year  paid  to  them  by 
Harrison,  Watson  &  Co.  The  transaction  was  the  means  by 
which  Harrison,  Watson  &  Co.  supplied  the  defendants  with 
money.]  In  no  instance  did  the  defendant  send  money  to 
Price  &  Co.  to  meet  the  bills. 

Per  Curiam. — You  are  entitled  to  a  rule  to  shew  cause. 

Lush  (Price  with  him)  shewed  cause. — This  is  only  a 
contract  by  the  defendant  to  indemnify  the  Hull  bank  against 
any  loss  resulting  from  these  bills,  which  are  accommodation 
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bills ;  and  inasmuch  as  the  bankrupts'  estate  has  suffered 

no  loss,  the  plaintiffs  are  not  entitled  to  recover.     The  Hull 

bank  were  the  defendant's  agent  to  procure  the  acceptance  ». 

_  Ellxbmav. 

of  Price  &  Co.     [Williams,  J. — You  must  establish  that 

the  bankrupts  had  a  double  character,  viz.,  as  agents  for  the 
defendant  and  also  responsible  to  Price  &  Co.  Wightman, 
J. — Who  was  liable  to  pay  Price  &  Co.  when  they  paid  the 
bills  ?]  They  might  have  maintained  an  action  against  the 
defendant  on  an  implied  promise  to  indemnify  them.  The 
plaintiffs  do  not  claim  nominal  damages  only ;  therefore  the 
question  is,  whether  they  are  entitled  to  recover  from  the 
defendant  the  full  amount  of  these  bills  which  the  Hull 
bank  has  never  paid.  The  contract  is  this — if  you,  the 
Hull  bank,  will  get  your  London  agent  to  accept  bills  for 
me,  I  will  indemnify  you  against  any  loss.  There  is  no 
evidence  of  an  absolute  contract  by  the  defendant,  that  if 
the  Hull  bank  would  procure  their  London  agent  to  accept 
bills  for  him  he  would  pay  the  Hull  bank  the  amount  of  the 
bills  when  they  became  due.  Suppose  the  defendant  had 
gone  into  the  market  and  purchased  the  bills,  if  the  contract 
is  that  contended  for  by  the  plaintiffs  the  defendant  would 
have  to  pay  their  amount  twice  over.  \Byles>  J. — Would 
not  the  amount  of  the  bills  appear  on  the  debit  side  of  the 
defendant's  account  with  the  Hull  bank.  If  so,  was  not  the 
contract  that  the  defendant  would  pay  the  Hull  bank  when 
they  paid  the  amount  of  the  bills?  Wightman,  J. — Assum- 
ing that  the  defendant  had  not  paid  any  one,  who  could 
have  sued  him  ?]  Price  &  Co.  might  have  claimed  against 
the  Hull  bank,  and,  if  they  paid,  they  might  have  sued  the 
defendant  on  an  implied  contract  of  indemnity.  If  the  de- 
fendant had  paid  the  Hull  bank  before  they  paid  Price  & 
Co.,  he  would  have  made  a  payment  which  he  was  under 
no  obligation  to  make.  Suppose  the  defendant  had  changed 
his  banker,  and  had  agreed  to  indemnify  Price  &  Co.  when 


i 


V. 

Ellebxan. 
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the  bills  become  due,  what  claim  could  the  Hull  bank  have 
had  against  him  ?]  If  the  other  side  is  right,  the  plaintiffs 
would  be  entitled  to  recover  even  though  the  defendant  had 
paid  Price  &  Co.,  or  had  taken  up  the  bills.  [Williams, 
J. — If  the  defendant  is  only  liable  to  indemnify  the  Hull 
bank,  he  will  have  had  the  whole  value  of  the  bills  and  paid 
no  one.  Suppose  the  contract  had  been  in  writing  in  these 
terms: — "I,  the  defendant,  agree  with  you,  the  Hull  bank, 
that  if  you  will  procure  your  London  agent  to  accept  bills 
drawn  by  my  correspondent  I  will  hold  you  harmless  against 
any  loss."  Then,  suppose  that  Price  &  Co.  had  only  re- 
ceived from  the  Hull  bank  one  penny  in  the  pound,  could 
the  plaintiffs  have  recovered  more  from  the  defendant?] 
Assuming  that  the  contract  was  to  pay  the  Hull  bank,  it 
would  only  continue  in  force  so  long  as  all  parties  remained 
in  statu  quo.  There  was  a  privity  between  Price  &  Co. 
and  the  defendants,  for  every  bill  has  the  words,  "  which 
place  to  account  of  Ellerman  &  Co."  Price  &  Co.  received 
their  instructions  from  the  Hull  bank  as  agent  for  the  de- 
fendant. The  defendant  would  have  had  no  defence  to  an 
action  by  Price  &  Co.  for  the  amount  of  the  bills.  [Cromp- 
ton,  J. — There  is  not  the  slightest  privity  between  Price  & 
Co.  and  the  defendant.  The  consideration  for  the  accept- 
ance is  the  money  paid  to  Price  &  Co.  by  the  Hull  bank.] 

J.  Brown  was  not  called  upon  to  support  the  rule. 

Wightman,  J. — We  are  all  agreed  that  our  judgment 
must  be  for  the  plaintiffs.  The  evidence  does  not  satisfy  us, 
and  ought  not  to  have  satisfied  a  jury,  that  there  was  any 
privity  between  Price  &  Co.  and  the  defendant.  The  trans- 
action was  between  the  defendant  and  the  Hull  bank,  who 
were  to  procure  their  London  agent  to  accept  the  bills;  and 
when  they  were  accepted  and  paid  it  was,  so  far  as  the  defend- 
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ant  was  concerned,  on  the  credit  given  lo  him  by  the  Hull 
bank,  not  by  their  London  agent  Price  &  Co.,  in  writing 
to  Harrison,  Watson  &  Co.,  after  the  bankruptcy,  say, "  We 
forward  a  statement  of  the  drafts  accepted  on  your  account? 
and  in  truth  the  acceptance  of  the  drafts  was  on  account  of 
the  Hull  bank.  In  that  view  it  seems  to  us  that  the  plain- 
tiffs, the  assignees  of  Harrison,  Watson  &  Co.,  have  a  right 
to  maintain  this  action. 

Rule  absolute  accordingly. 
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1861. 
Barkworth 

V. 

Ellermah. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


Field  v.  Lelean. 


Feb,  5. 


JljRROR  on  a  bill  of  exceptions. — The  declaration  stated  Upon  the  sale, 

by  one  broker 

that  the  plaintiff,  on  the  18th  June,  1859,  at  the  request  of  to  another, 

of  shares  in 

the  defendant,  bargained  with  the  defendant  to  sell  and  sold  a  mine,  they 
to  him,  and  the  defendant  then  agreed  to  buy  and  bought  signed  bought 
of  the  plaintiff,  250  shares  in  a  certain  mine  and  mining  ^©^1™°***' 
association,  called  and  known  by  the  name  of  "The  Wheal  ^^io^^l 
Charlotte  Mine,"  in  the  parish  of  Pellamethnoe,  in  the  £5Sf£k?  F# 
county  of  Cornwall,  at  and  for  the  price  of  21. 5s.  per  share,  shares  in 

Wheal  Char- 

the  whole  price  of  the  said  250  shares  amounting  to  a  large  lotte,  at  21.  bs. 

per  share, 

sum  of  money,  to  wit,  562/.  10$.;  the  said  shares  to  be  de-  562£  10*.,  for 
livered  to  the  defendant  and  paid  for  by  him,  one  half  in  JJjfkj  tWo 
two  months  and  the  other  half  in  four  months  from  the  day  ha^in  fonr 
and  year  aforesaid ;  and  in  consideration  thereof,  and  that  JJJ^km  for 

not  accepting 
the  shares : — Held,  that  evidence  was  admissible  of  a  custom  among  brokers  in  mining  shares, 
that,  in  contracts  relating  to  the  sale  and  purchase  of  such  shares,  the  delivery  takes  place  at 
the  time  appointed  for  payment. 


Lklean. 
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1861.        the  plaintiff  at  the  request  of  the  defendant,  had  then  pro- 

v-^— '      raised  the  defendant  to  deliver  to  him  the  said  shares  as 
Field 

v.  aforesaid,   the  defendant  then   promised   the   plaintiff  to 

accept  and  receive  the  same  of  and  from  the  plaintiff,  and 
then  to  pay  the  plaintiff  for  the  same  in  the  manner  in  that 
behalf  aforesaid.  And  the  plaintiff  says  that  although  the 
said  period  of  two  months  from  the  day  and  year  aforesaid 
had  elapsed  before  the  commencement  of  this  suit,  and  he, 
the  plaintiff,  within  that  period,  was  ready  and  willing  to 
deliver  the  said  shares  to  the  defendant  on  the  said  terms 
and  according  to  the  said  agreement,  and  although  he,  the 
plaintiff,  did  all  things  necessary  on  his  part  to  entitle  him 
to  have  the  same  accepted  by  the  defendant  on  the  terms 
aforesaid,  and  the  time  for  so  accepting  the  same  has  elapsed, 
yet  the  defendant  made  default  in  accepting  the  same  and 
in  paying  the  price  thereof,  according  to  the  terms  and  true 
intent  and  meaning  of  the  said  agreement,  and  the  plaintiff 
hath  thereby  incurred  expense  and  sustained  loss  in  keeping 
the  said  shares  and  in  re-selling  the  same. 

Pleas  (inter  alia). — First,  non-assumpsit.  Secondly :  that 
the  plaintiff  was  not  ready  or  willing  to  deliver  the  said 
shares  as  alleged. — Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  1859,  the  plaintiff  gave  in  evidence 
the  bought  and  sold  notes.  The  bought  note,  which  was 
signed  by  the  defendant,  was  as  follows: — 

"  4,  Cushion  Court,  Old  Broad  St.,  London. 

"June  18,  1859. 

"Bought,    Thomas  Field,  Esqr.,  250/5 120ths  shares  in 

Wheal  Charlotte,  at  21.  5s.  per  share,  562/.  10s.  Od.  (Five 

hundred  and  sixty-two  pounds  ten  shillings),  for  payment 

half  in  two  and  half  in  four  months. 

"  William  Lelean." 

(The  case  then  set  out  the  sold  note  which  was  in  the 
same  terms). 
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The  plaintiff  further  proved  that  the  Wheal  Charlotte  Mine  1861. 
was  a  mine  conducted  on  the  cost-book  principle,  and  that 
the  defendant  and  the  plaintiff  were  both  of  them  brokers 
in  mining  shares.  The  counsel  for  the  plaintiff  further 
offered  to  prove,  by  parol  evidence,  a  usage  or  custom 
among  brokers  in  mining  shares  that,  in  contracts  relating 
to  the  sale  and  purchase  of  such  shares  as  the  contract 
above  mentioned,  the  delivery  of  the  shares  takes  place  con- 
currently with  and  at  the  time  agreed  upon  between  the 
vendor  and  purchaser  for  the  payment  for  the  shares  to 
the  vendor  by  the  purchaser;  and  that  the  purchaser  can- 
not demand  to  have  the  said  shares  delivered  to  him  by  the 
vendor  before  the  time  of  payment  for  the  shares  agreed 
upon  between  the  vendor  and  the  purchaser.  Whereupon 
the  counsel  for  the  defendant  submitted  that  the  evidence  as 
to  the  usage  or  custom  so  offered  to  be  given  to  the  plaintiff 
was  not  good  or  admissible  in  law  upon  the  said  first  and 
second  issues  or  either  of  them,  and  that  the  said  issues 
ought  to  be  found  for  the  defendant. 

The  Lord  Chief  Baron  thereupon  held  and  affirmed  that 
the  evidence  as  to  the  usage  or  custom,  so  offered  to  be 
given  by  the  plaintiff  as  aforesaid,  was  not  good  or  ad- 
missible in  law.  Whereupon  the  jury  found  a  verdict  for 
the  defendant  The  counsel  for  the  plaintiff  having  ten- 
dered a  bill  of  exceptions  to  the  above  ruling,  the  case  was 
argued  in  Trinity  Vacation,  1860(a),  by 

Montague  Smith  (Coleridge  with  him),  for  the  plaintiff. — 
The  contract  being  silent  as  to  the  time  for  the  delivery  of 
the  shares,  evidence  of  the  custom  was  admissible  for  the 
purpose  of  shewing  that  the  delivery  and  payment  were  to 
be  cotemporaneous.  [  Wiles,  J. — In  some  cases  the  pay- 
fa)  June  19.  Before  Wight-  J.,  WUles,  J.,  Bytes,  J.,  Black- 
man,  J.,  Williams,  J.,  Crompton,      burn,  J.,  and  Keating,  J. 
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ment  is  made  before  the  shares  are  delivered.]  As  a  general 
rule  evidence  of  usage  is  admissible  where  it  merely  seeks 
to  add  an  incident  to  the  contract,  but  does  not  control, 
nor  is  inconsistent  with  it.  This  custom  is  not  inconsistent 
with  the  contract,  and  to  incorporate  it  is  merely  to  carry 
out  the  intention  of  the  parties.  [  Wightman,  J. — Suppose 
there  was  no  evidence  of  usage,  when  would  the  shares  be 
deliverable  ?]  Within  a  reasonable  time.  It  is  difficult  to 
reconcile  all  the  cases  on  this  subject.  [Blackburn,  J. — 
You  must  contend  that  Spartali  v.  Benecke  (a)  was  wrongly 
decided.]  The  judgment  of  the  Court  in  that  case  pro- 
ceeded on  the  ground  that  the  usage  would,  in  effect, 
advance  the  time  of  payment  stated  in  the  contract,  and 
was  therefore  inconsistent  with  it  The  error  in  that  case 
lies  in  supposing  that  evidence  of  usage  is  only  admissible 
when  the  contract  is  ambiguous  in  its  terms.  In  Brown  v. 
Byrne  (b),  the  bill  of  lading  expressly  stated  the  rate  of 
freight  payable,  yet  it  was  held  that  evidence  was  admissi- 
ble of  a  custom  by  which  the  shipowner,  on  payment,  was 
bound  to  allow  three  months*  discount.  The  principle  on 
which  the  doctrine  proceeds  is,  that  the  parties  must  be 
taken  to  have  contracted  with  reference  to  the  custom  or 
usage.  There  are  two  branches  of  the  rule :  one  relates  to 
the  language  used,  and  evidence  is  admissible  to  explain 
its  mercantile  or  trade  meaning;  the  other  has  reference 
to  known  usages  which  prevail  as  to  the  subject-matter  of 
certain  contracts,  and  in  that  case  such  incidents  may  be 
annexed,  provided  they  are  not  repugnant  to,  or  incon- 
sistent with  the  written  contract.  The  French  law  agrees 
with  our  own  in  annexing  incidents  to  contracts.  [  Wiles,  J., 
referred  to  Toullier,  de  Droit  Civil,  vol.  6,  chap.  3,  sect.  5, 
p.  301,  314,  319.      Wightman,  J.—  Syers  v.  Jonas  (c)  is  an 

(a)  10  C.  B.  212.  (b)  3  E.  &  B.  703. 

(c)  2  Exch.  111. 


Field 
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express  authority  that  where  the  contract  is  silent  evidence 
is  admissible,  not  merely  to  explain  the  terms  used,  but  to 
annex  customary  incidents,     Blackburn,  J.—  That  doctrine  ». 

was  affirmed  in  Humfrey  v.  Dale  (a).]  In  Parker  v.  Ibbet- 
son  (b)  evidence  was  admitted  to  prove  that,  by  the  custom 
of  a  particular  trade,  a  yearly  hiring  was  determinable  by  a 
month's  notice  at  any  time ;  and  it  was  left  to  the  jury  to 
say,  first,  whether  such  a  custom  existed ;  and  secondly, 
whether  the  contract  was  made  with  reference  to  the  custom* 
The  jury  found  that  the  custom  was  proved,  but  that  the 
hiring  was  a  special  hiring,  to  which  the  custom  did  not 
aPP'y*  \Wightman,  J. — In  the  judgment  in  Spartali  v. 
Benecke  (r),  there  is  a  mistake  with  reference  to  Syers  v. 
Jonas (d):  it  is  said,  "the  evidence  was  received,  upon  the 
ground  that  the  incident  sought  to  be  annexed  was  not 
inconsistent  with  the  contract ;"  but  the  evidence  was  re- 
jected.  Perhaps  it  means,  "  the  evidence  was  held  to  be 
admissible,  upon  the  ground,"  &c]  In  Lucas  v.  Bristow(e\ 
the  plaintiffs  sold  to  the  defendant  "fifty  tons  best  palm 
oil,"  expected  to  arrive,  &c,  at  40/.  10*.  per  ton :  wet,  dirty, 
and  inferior  oil,  if  any,  at  a  fair  allowance."  The  oil,  on 
arrival,  contained  only  one-fifth  of  the  "best"  oil;  and,  in 
an  action  for  not  accepting  it,  it  was  held  that  evidence  was 
admissible  to  shew  that,  according  to  mercantile  usage,  the 
contract  was  satisfied  if  the  oil  delivered  contained  a  sub- 
stantial portion  of  "best"  oil;  and  that  such  evidence  was 
for  the  jury.  \Wighiman,  J. — In  that  case  there  was  an 
uncertainty  on  the  face  of  the  contract.  Wet,  dirty,  and 
inferior  oil  was  to  be  taken  at  an  allowance,  and  it  was 
uncertain  how  much  of  the  "  best,"  and  how  much  wet, 
dirty,  and  inferior  oil  would  be  in  each  cargo.     Therefore 

(a)  7  E.  &  B.  266.  (d)  2  Exch.  111. 

(b)  4  C.  B.,  N..S.  346.  (e)  E.  B.  &  E.  907. 

(c)  10  C.  B.  212.  226. 

VOL.  VI. — N.  S.  Y  Y  EXCH. 
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there  was  ambiguity  enough  to  admit  evidence  of  what  pro- 
portion of  good  and  inferior  oil  would  satisfy  the  contract] 
In  Humfrey  v.  Dale  {a)  evidence  was  admitted  of  a  custom 
in  the  oil  trade,  that  when  a  broker  purchased  without  dis- 
closing the  name  of  his  principal,  he  was  liable  to  be  looked 
to  as  the  purchaser.  Lord  Campbell,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  said : — "  Whether  this  evidence 
be  treated  as  explaining  the  language  used,  or  adding  a 
tacitly  implied  incident  to  the  contract  beyond  those  which 
are  expressed,  is  not  material.  In  either  point  of  view,  it 
will  be  admissible  unless  it  labours  under  the  objection  of 
introducing  something  repugnant  to  or  inconsistent  with  the 
tenor  of  the  written  instrument."  [Blackburn,  J. — The 
difficulty  is  to  tell  how  much  omission  in  a  written  contract 
will  make  the  incident  repugnant  or  inconsistent  with  it. 
Byles,  J. — The  word  "  silent,"  which  is  used  in  some  of  the 
cases,  is  an  equivocal  word :  it  may  mean  not  expressed  but 
implied ;  or  it  may  mean  neither  expressed  nor  implied.]  In 
the  case  of  The  Schooner  Reeside  (b),  Story  9  J.,  said : — "  The 
true  and  appropriate  office  of  a  usage  or  custom  is  to  inter- 
pret the  otherwise  indeterminate  intentions  of  parties,  and 
to  ascertain  the  nature  and  extent  of  their  contracts,  arising, 
not  from  express  stipulations,  but  from  mere  implications 
and  presumptions,  and  acts  of  a  doubtful  or  equivocal  cha- 
racter. It  may  also  be  admitted  to  ascertain  the  true  mean- 
ing  of  a  particular  word,  or  of  particular  words,  in  a  given 
instrument,  when  the  word  or  words  have  various  senses, 
some  common,  some  qualified,  and  some  technical,  accord- 
ing to  the  subject  matter  to  which  they  are  applied 

But  a  written,  and  express  contract  cannot  be  controlled,  or 
varied,  or  contradicted  by  a  usage  or  custom;  for  that 
would  not  only  be  to  admit  parol  evidence  to  control,  vary, 
or  contradict  written  contracts,  but  it  would  be  to  allow 

(a)  7  E.  &  B.  266.  274. 

(b)  2  Sumner.  Rep.  Circ.  Ct.  U.  S.  569. 
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mere  presumptions  and  implications  properly  arising,  in  the         1861. 

absence  ofany  positive  expression  of  intention,  tocontrol,  vary       ^^ 

or  contradict  the  most  formal  and  deliberate  written  declara-       T   »• 

Lelean. 

tions  of  the  parties."  [Blackburn,  J.,  referred  to  1  Smith's 
Lead.  Cas.  p.  462.]  In  the  case  of  the  hiring  of  a  domestic 
servant,  the  incident  is  annexed  of  "a  month's  warning  or 
a  month's  wages."  [Blackburn,  J. — A  contract  to  hold  from 
Lady  Day  in  Northumberland,  and  the  like  contract  in 
Cornwall,  though  in  the  same  terms,  might  operate  very 
differently  if  the  custom  in  either  county  was  applied  to 
them.]  In  Spartali  v.  Beneckc  (a),  the  contract  was  for  the 
sale  of  specific  goods  at  an  agreed  price  to  be  paid  on  a 
future  day,  and  therefore  the  Court  considered  that  the 
vendor  did  not  mean  to  retain  his  lien.  [Keating,  J. — The 
usage  there  set  up  contradicted  the  terms  of  the  contract 
as  to  the  time  of  payment.  Williams,  J. — I  understand  the 
Court  to  say  that  Syers  v.  Jonas  laid  down  the  general  law, 
but  they  decided  the  case  of  Spartali  v.  Beneche  on  its  parti- 
cular merits.  There  the  contract  was  for  specific  goods ; 
here  the  contract  would  be  satisfied  by  the  delivery  of  any 
shares  in  that  mine.] 

Mat  hew,  for  the  defendant. — There  is  a  distinction 
between  a  contract  which  is  silent  and  a  contract  which, 
by  its  language,  impliedly  excludes  a  particular  usage  or 
custom.  This  contract  is  not  silent,  and,  according  to  its 
true  construction,  the  shares  are  to  be  delivered  within 
a  reasonable  time,  and  to  be  paid  for  at  the  times  men- 
tioned. The  delivery  and  payment  are  not  to  be  contem- 
poraneous. The  rule  is  positive,  that  evidence  is  inad- 
missible to  contradict  the  express  terms  of  a  contract  or  its 
implied  meaning:  1  Smith's  Lead.  Cas.  462.  The  law  on 
this  subject  was  laid  down  in  Hutton  v.  Warren  (&),  and 

(a)  10  C.  B.  212.  (b)  1  M.  &  W.  466. 

Y  Y   2 
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1861.        adopted  in  Spartali  v.  Deneche  (a).     [Blackburn,  J. — Evi- 
^TielT'      dence  of  usage  is  never  adduced  for  the  purpose  of  annexing 
».  an  incident  to  a  contract,  unless  in  order  to  vary  it.  According 

to  the  rule  as  sometimes  laid  down,  evidence  of  usage  would 
never  be  admissible  except  when  it  was  not  wanted.]    In  a 
marine  policy  of  insurance  there  is  an  implied  warranty  of 
seaworthiness,  and  evidence  would  be  inadmissible  to  con- 
tradict it.     So,  in  the  case  of  a  demise  of  land,  evidence 
could  not  be  given  that  by  local  usage  the  lessor  was  pre- 
cluded from  distraining  for  rent.     Spartali  v.  Beneche  did 
not  turn  on  the  fact  that  the  contract  was  for  the  sale  of 
specific  goods :  whether  the  goods  are  specified  or  unascer- 
tained makes  no  difference.     That  decision  proceeded  on 
the  ground  that  the  usage  was  inconsistent  with  the  contract, 
since  its  effect  would  be  to  give  the  vendor  a  lien  on  the 
goods,  when  by  the  terms  of  the  contract  he  had  waived 
it.     In  Ford  v.  Yates  (b)9  where  the  contract  imported  a 
sale  for  ready  money,  it  was  held  that  evidence  was  inad- 
missible  to   shew   that,   by  the   usual   course   of  dealing 
between  the  parties,  the  goods  were  sold  on  a  credit  of 
six  months.     [Blackburn,  J. — That  was  not  the  case  of  a 
custom   of   trade,   but   merely   of   the   terms   of  dealing 
between    two    individuals.]      A    long   course   of  dealing 
between    several     persons    is    equivalent    to    a    custom. 
Wightman,  J. — Suppose,  in  this  case,  for  a  long  course  of 
dealing  the  payment  had  always  been  cotemporaneous  with 
the  delivery,  would  evidence  of  that  have  been  admissible?] 
In  Brown  v.  Byrne  (c)  and  Lucas  v.  Bristow  (d)   the  evi- 
dence was  admitted,  under  the  other  branch  of  the  rule,  to 
explain  an  ambiguity  in  the  language  of  the  contract,  not 
to  annex  an  incident  to  it.     In  Parker  v.  Ibbetson  (e)  the 
contract  was  made  in  a  particular  trade,  and  therefore,  ac- 

(a)  10  C.  B.  202.  (d)  E.  B.  &  E.  907. 

(b)  2  Man.  &  G.  549.  (e)  4  C.  B.,  N.  S.  346. 
(<;)  3E.  &B.  703. 
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cording  to  the  ordinary  rule,  all  customs  which  regulated       1861. 

that  trade  were  tacitly  incorporated  into  the  contract,  unless      ^^^ 

excluded.     Upon  the  face  of  this  contract  credit  is  ex-      ,    »• 

...  .         Lklean. 

pressly  given  to  the  vendee,  but  by  implication  no  credit 

is  to  be  given  if  this  custom  is  admissible.  If  the  contract 
had  contained  no  mention  of  payment,  by  implication  of 
law  the  vendor  would  have  had  a  lien  on  the  shares,  but 
the  introduction  of  the  stipulation  as  to  the  time  of  pay- 
ment destroys  the  right  of  lien :  How  v.  Kirchner  (a),  Kirch- 
ner  v.  Venn*  (b).  Stipulations  implied  by  law  from  the 
language  of  a  written  instrument  are  as  binding  as  the  ex- 
press terms  of  the  instrument,  and  as  incapable  of  being  con- 
trolled by  custom ;  and  it  is  clear  that  an  express  stipulation 
will  exclude  a  custom :  Roberts  v.  Barker  (c).  [William*,  J. 
— The  ground  of  that  decision  is  that  the  parties,  having 
made  an  express  stipulation,  did  not  mean  to  be  governed 
by  the  custom.  Here  the  custom  must  be  considered  as 
included  in  the  contract,  not  as  an  independent  matter.] 
Webb  v.  Plummer  (d)  is  another  instance  of  a  custom  being 
excluded  by  the  terms  of  the  instrument  [Williams,  J. — 
This  question  has  arisen  in  cases  where  the  contract  is  re- 
quired to  be  in  writing;  then,  if  this  custom  is  introduced 
as  part  of  the  contract,  how  is  the  contract  in  writing? 
Blackburn,  J. — That  point  was  considered  by  the  Court  of 
Exchequer  Chamber  in  Dale  v.  Humfrey  (e),  and  the  ma- 
jority of  the  Judges  held  that  the  custom  was  part  of  the 
written  memorandum,  though  not  expressed  in  it.]  Also 
in  Clarke  v.  Royston  (f)  the  custom  of  the  country  was 
excluded  by  the  terms  of  the  contract. 

Montague  Smith,  in  reply,  cited  Taylor  v.  Stray  (g). 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  11  Moore,  P.  C.  21.  (e)  E.  B.  &  E.  1004. 

(ft)  12  Moore,  P.  C.  361.  (/)  13  M.  &  W.  752. 

(c)  1  C.  &  M.  808.  (g)  2  C.  B.,  N.  S.  175. 197. 

(d)  2  B.  &  Aid.  746. 
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Wightman,  J. — We  are  of  opinion  that  in  this  case  evi- 
dence of  the  custom  was  admissible.  The  plaintiff  and  the 
defendant  were  brokers  in  mining  shares,  and  the  bought 
and  sold  notes  constituted  the  written  contract  between 
them.  The  sold  note,  of  which  the  bought  note  is  a  copy, 
was,  in  terms,  as  follows : — "  Sold,  William  Leleao,  Esqr., 
250/51 2 Oths  shares  in  Wheal  Charlotte,  at  27.  5s.  per 
share,  562/.  10*.;  for  payment,  half  in  two  and  half  in  four 
months."  The  written  contract,  as  proved  by  the  bought 
and  sold  notes,  provides  expressly  for  the  time  for  payment 
for  the  shares,  but  is  wholly  silent  as  to  the  time  for  the 
delivery  of  them  ;  and,  if  nothing  more  appeared,  the  de- 
fendant would  have  been  entitled  to  require  the  plaintiff  to 
deliver  them  to  him  forthwith,  or  within  a  reasonable  time, 
and  before  payment ;  but  the  plaintiff  proposed  to  prove  by 
parol  evidence  a  custom  amongst  brokers  in  mining  shares 
(of  which  the  plaintiff  and  defendant  must  be  presumed 
to  be  cognizant),  that  the  vendor  was  not  bound  to  deliver 
the  shares  without  coteraporaneous  payment;  and  the 
question  is,  whether  such  evidence  was  admissible  in  this 

case. 

The  Court  of  Common  Pleas  in  the  case  of  Spartali  v. 
Benccke  (a)  mentions  two  instances  in  which  evidence  of 
usage  is  admissible  in  the  case  of  written  contracts ;  the 
first  where,  by  usage,  certain  words  are  used  in  a  mercantile 
contract  in  a  sense  differing  from  their  ordinary  meaning ; 
and  the  second,  where  the  usage  annexes  certain  incidents 
to  contracts  upon  which  they  arc  silent  It  is  said  for  the 
plaintiff  that  the  present  case  falls  within  the  second  of  these 
instances,  the  written  contract  being  silent  as  to  the  time 
for  delivery,  though  it  specifies  the  time  for  payment,  and 
the  custom  proposed  to  be  annexed  to  the  written  contract 
would  not  alter  the  terms  of  it  as  expressed,  nor  be  re- 
pugnant to  or  inconsistent  with  them.     It  was  observed  by 

(a)  10  C  B.  212. 
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Lord  Campbell,  in  the  case  of  Humfrey  v.  Dale  (a),  that  in 
a  certain  sense  every  material  incident  which  is  added  to  a 
written  contract  varies  it,  and  makes  it  different  from  what 
it  appeared  to  be,  and  so  far  is  inconsistent  with  it ;  and  if 
such  variance  were  a  ground  of  objection,  it  would  be  diffi- 
cult in  any  case  to  introduce  evidence  of  custom  where 
there  is  a  written  contract 

The  judgment  of  the  Court  of  Common  Pleas  in  the  case 
of  Spartali  v.  Benecke,  in  which  the  circumstances  were 
hardly  distinguishable  from  the  present,  is  no  doubt  directly 
against  the  admissibility  of  evidence  of  usage  in  this  case ; 
but  that  decision  proceeds  on  what  appears  to  me  to  be  the 
mistaken  ground,  that  the  effect  of  the  introduction  of  a 
custom  as  to  the  time  of  delivery  of  the  thing  sold  would 
be  to  alter  or  vary  the  time  fixed  for  payment  by  the 
written  contract,  whereas  the  time  for  payment  would  not  be 
altered,  and  the  custom  would  only  affect  the  time  for  de- 
livery, with  respect  to  which  the  written  contract  is  silent. 
The  case  of  Syers  v.  Jonas (b)  was  cited  in  Spartali  v. 
Benecke,  and  its  authority  not  disputed  as  to  the  admissi- 
bility of  evidence  of  custom  to  annex  incidents  to  written 
contracts  which  are  not  expressly  or  impliedly  excluded  by 
the  written  terms.  Several  other  cases  to  the  same  effect 
were  cited  upon  the  argument  of  this  case,  one  of  the  latest 
being  that  of  Humfrey  v.  Dale  before  referred  to,  in  which 
the  law  upon  this  point  is  clearly  laid  down ;  and  upon  con- 
sideration of  these  authorities  we  are  of  opinion  the  evidence 
tendered  ought  to  have  been  received,  and  that  the  plaintiff 
is  entitled  to  judgment  for  a  trial  de  novo. 

Williams,  J. — I  agree  with  the  judgment  which  has  just 
been  delivered  by  my  brother  Wightman.  But  I  wish  to  add  a 
few  words  as  to  the  case  of  Spartali  v.  Benecke  on  which  my 
(a)  7E.&B.  266.  (b)  2  Exch.  111. 
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learned  brother  has  made  some  comment     It  may  be  ob- 
served that  in  that  case,  although  the  written  instrument  of 
sale  was,  mutatis  mutandis,  the  same,  substantially,  as  in  the 
present,  the  usage  relied  on  was  different.     In  the  present 
case,  it  is  simply  that  the  delivery  is  to  take  place  at  the 
appointed  time  for  payment  and  not  before.    In  SpartaU  v. 
Beneche  the  usage  relied  on  was  that  delivery  might,  at  the 
option  of  the  buyer,  be  required  at  any  time  before  the 
appointed  day  for  payment,  but  in  no  case  without  present 
payment  of  the  price.     And  therefore  it  was,  I  apprehend, 
that  Wilde,  C.  J.,  in  his  judgment  treated  the  usage  as  vary- 
ing the  time  for  payment  expressed  in  the  statement  of  the 
contract,  inasmuch  as,  according  to  that  usage,  the  delivery 
intended  by  the  contract  might  take  place  so  as  to  give  the 
seller  a  right  to  call  for  payment  before  the  time  specified 
for  it  in  the  written  instrument     But  according   to   the 
usage  sought  to  be  proved  in  the  present  case,  no  delivery 
can  be  required,  or  is  intended  to  take  place,  before  that  time 
shall  have  arrived.    If  SpartaU  v.  Beneche  cannot  be  distin- 
guished in  this  way,  I  agree  in  thinking  that  it  ought  to  be 
overruled  as  being  a  misapplication  of  the  principle  on  which 
the  Court  in  that  case,  as  in  almost  all  the  others  on  this 
subject,  professed  to  act,  viz.,  that  evidence  of  commercial 
usage  is  admissible  for  the  purpose  of  annexing  incidents 
to  contracts,  unless  it  introduces  something  repugnant    or 
inconsistent  with  the  terms  of  the  written  instrument      In 
the  present  case  I  can  find  no  such  repugnancy  or  incon- 
sistency, and  therefore  I  think  the  evidence  ought  to  have 
been  admitted. 

Judgment  of  trial  de  novo. 
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MEMORANDA. 

la  the  present  Vacation  Her  Majesty,  by  letters  patent, 
granted  to  George  Hayes,  Serjeant  at  Law,  precedence  at 
the  Bar,  next  after  Archibald  John  Stephens,  Esquire,  one 
of  Her  Majesty's  Counsel. 

In  the  same  Vacation  the  following  gentlemen  were 
appointed  Her  Majesty's  Counsel: — William  Dugmore,  of 
Lincoln's  Inn,  Esquire ;  William  Anthony  Collins,  of  Lin- 
coln's Inn,  Esquire ;  Anthony  Cleasby,  of  the  Inner  Temple, 
Esquire ;  Henry  Warwick  Cole,  of  the  Inner  Temple, 
Esquire ;  John  Fraser  Macqueen,  of  Lincoln's  Inn,  Esquire ; 
Thomas  Chambers,  of  the  Middle  Temple,  Esquire ;  Edwin 
Plumer  Price,  of  the  Inner  Temple,  Esquire ;  Josiah  Wil- 
liam Smith,  of  Lincoln's  Inn,  Esquire ;  Richard  Baggallay, 
of  Lincoln's  Inn,  Esquire;  Henry  Mills,  of  the  Middle 
Temple,  Esquire ;  The  Honorable  Adolphus  Frederick 
Octavius  Liddell,  of  the  Inner  Temple;  William  Baliol 
Brett,  of  Lincoln's  Inn,  Esquire ;  John  Burgess  Karslake, 
of  the  Middle  Temple,  Esquire;  William  Digby  Seymour, 
of  the  Middle  Temple,  Esquire;  John  Duke  Coleridge, 
of  the  Middle  Temple,  Esquire ;  The  Honorable  George 
Denman,  of  Lincoln's  Inn,  and  George  Mellish,  of  the  Inner 
Temple,  Esquire. 

Thomas  Wheeler,  of  the  Middle  Temple,  Doctor  of  Laws, 
was  called  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  "  non  sine  labore." 
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Fox  and  Another  t>.  Nott. 

The  defendant  -ACTION  for  money  payable  by  the  defendant  to  the 
Iiv^of  on     plaintiff  for  freight. 

^tiffi?  Plea.— That  the  freight  claimed   in  the  declaration  is 

ffmki  M^th    ^US^t  f°r  the  conveyance  of  goods  in  a  ship  called  the 
master  signed    «  Eglantine,"  on  the  voyage  mentioned  in  the  bill  of  lading 

a  bill  of  lading  .  "  .  . 

which  stated     hereinafter  mentioned,  of  which  said  ship,  at  the  time  of  the 

that  the  goods 

were  shipped  shipment  on  board  thereof  of  the  said  goods  as  hereinafter 

fendant  "as  mentioned,  one  John    Stewart  was   the  master,  and  the 

were  to  be  plaintiffs  were  the  charterers.     And  the  defendant  further 

^e  TOrtof k  8aitn  l^at»  before  and  at  the  time  of  the  said  shipment  and 

Colombo  of  the  signing  and  delivery  to  him  of  the  said  bill  of  lading 

or  assigns,  he  as  hereinafter  mentioned,  he  carried  on  business,  by  and 

or  they  paying 

freight  for  under  the  style  of  W.  H.  Nott  and  Company  ;  and  that  he 

Before  the  caused  the  said  goods  to  be  shipped  on  board  the  said  ship, 

plaFntiflB      °  f°r  the  said  voyage,  for  and  on  account  of  one  J.  Edwards, 

E^^whose  wboee  agent  he  then  was  in  that  behalf,  and  who,  at  the 

account  the  tjme  0f  tjie  ss\^  shipment,  and  from  thence   until   the  in- 

goods  were  * 

shipped,  400/., 
upon  an  under- 
taking by  E.  that  he  would  indorse  to  them  as  a  security  a  bill  of  lading  of  the  goods, 
wherein  the  freight  should  be  payable  by  E.  in  this  country.  The  defendant  indorsed  the 
bill  of  lading  to  R,  who  indorsed  it  to  the  plaintiffs  as  a  security  for  the  said  advance  and  a 
further  advance  made  upon  an  estimate  between  the  plaintiffs  and  E.  of  the  value  of  the 
goods  freight  free.  E.  not  having  paid  the  freight : — Held,  First,  that  the  defendant  was  liable 
under  the  bill  of  lading  to  pay  the  freight  to  the  plaintiffs. 


Secondly,  that  the  18  &  19  Vict.  c.  Ill,  did  not  vest  the  property  in  the  goods  in  the 

J>iaintiffs,  as  indorsees  of  the  bill  of  lading  so  as  to  deprive  tn< 
tefendant  for  the  freight. 


plaintiffs,  as  indorsees  of  the  bill  of  lading,  so  as  to  deprive  tnem  of  their  right  to  sue  the 
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dorsement  to  the  plaintiffs  of  the  said  bill  of  lading  as  here-  1861. 
inafter  mentioned,  was  the  owner  of  the  said  goods;  and 
that  the  said  master,  then  being  the  agent  in  that  behalf  of 
the  plaintiffs,  received  the  said  goods  on  board  the  said 
ship  for  and  on  behalf  of  the  plaintiffs,  to  be  carried  by  the 
plaintiffs  on  the  said  voyage,  and  on  so  receiving  the  same 
signed  and  delivered  to  the  defendant  a  bill  of  lading  for 
the  said  goods  in  the  words  and  figures  following,  that  is  to 
say:— 

"  Shipped  in  good  order  and  condition  by  W.  H.  Nott 
&  Co.,  as  agents,  in  and  upon  the  good  ship  or  vessel  called 
the  "Eglantine,"  whereof  J.  Stewart  is  master  for  this  present 
voyage,  now  lying  in  the  port  of  Liverpool,  and  bound  for 
Colombo,  Ceylon,  four  hundred  and  ninety-  W.RJ*.  C//495bars. 
five  bars,  and  three  hundred  and  seventy-five  375bdlfl. 

J  954  bdlfl  hoops, 

bundles  of  iron,  and  nine  hundred  and  fifty-     Weighing  83  tons 

four  bundles  of  hoop  iron,  being  marked  and  @  40*./      £166  0  0 

numbered  as  per  margin,  and  are  to  be  de-     Prima6e  

livered  in  the  like  good  order  and  condition  ^^111^=2 

at  the  aforesaid  port  of  Colombo  (all  and  every  the  dangers 

and  accidents  of  the  seas  and  navigation  of   whatsoever 

nature  or  kind  excepted)  unto  order  or  to  its  assigns,  he  or 

they  paying  freight  for  the  said  goods  here  at  the  rate  of 

forty  shillings  per  ton  of  two  hundred  weight,  with  primage 

and  average  accustomed.     In  witness  whereof  the  master  or 

purser  of  the  said  vessel  hath  affirmed  to  three  bills  of  lading 

all  of  this  tenor  and  date,  one  of  which  being  accomplished 

the  rest  to  stand  void. 

"  Dated  in  Liverpool,  this  4th  day  of  May,  1860. 

"  Weight  and  contents  unknown. 

(Signed.)  "John  Stewart." 

Of  all  which  said  premises  the  plaintiffs,  at  the  time  of  the 
indorsement  to  them  of  the  said  bill  of  lading  as  hereinafter 
mentioned,  had  notice.     And  the  defendant  further  saith 
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that  after  he  bad  received  the  said  bill  of  lading  as  aforesaid 
he  indorsed  and  delivered  the  same  to  the  said  J.  Edwards : 
that  before  the  shipment  of  the  said  goods  as  aforesaid, 
the  plaintiffs  then  being  the  charterers  of  the  said  ship  as 
aforesaid,  did,  at  the  request  of  the  said  J.  Edwards,  make 
to  him  an  advance  of  400/.,  on  the  undertaking  by  the 
said  J.  Edwards,  that  he  the  said  J.  Edwards,  being  about 
to  ship  certain  goods  in  the  said  ship,  would  indorse  and 
make  over  to  the  plaintiffs  a  bill  of  lading  for  the  said  goods 
wherein  the  freight  should  be  made  payable  in  this  country, 
and  that  the  said  freight  should  be  paid  by  the  said  J.  Ed- 
wards, and  the  said  bill  of  lading  should  then  be  held  by 
the  plaintiffs  as  security  for  the  said  advance :  that  the  ship- 
ment of  the  said  goods  in  the  said  bill  of  lading  mentioned 
was  made  at  Liverpool  in  pursuance  of  the  said  agreement 
and  undertaking  and  that  after  the  said  shipment,  and  be- 
fore the  said  freight  became  payable  according  to  the  terms 
of  the  said  bill  of  lading,  and  after  the  defendant  had  in- 
dorsed the  said  bill  of  lading  to  the  said  J.  Edwards  as 
aforesaid,  the  said  J.  Edwards  indorsed  the  said  bill  of 
lading  to  the  plaintiffs  in  pursuance  of  the  agreement  and 
undertaking  aforesaid  and  as  security  for  the  said  advance 
and  a  still  further  advance  then  made  by  them  upon  the 
same  security ;  by  reason  of  which  said  indorsements  the 
property  in  the  said  goods  passed  to  and  vested  in  the  plain- 
tiffs, who  continued  the  owners  of  the  said  goods  from  thence 
until  and  at  the  time  of  the  said  freight  becoming  payable. 
And  the  defendant  further  saith  that  the  said  bill  of  lading 
was  so  signed  and  delivered  to  him  as  aforesaid  after  the 
passing  of  the  statute  made  and  passed  in  the  nineteenth 
year  of  the  reign  of  Queen  Victoria,  intituled  "  An  Act  to 
amend  the  Laws  relating  to  Bills  of  Lading;"    and  that 
the  said  freight  claimed  by  the  plaintiffs  is  the  freight  men- 
tioned in  the  said  bill  of  lading,  and  that  the  same  accrued 


EASIER   TERM,    24    VICT.  633 

due  under  and  by  virtue  of  the  said  bill  of  lading  and  not 
otherwise. 

Replication. — That  the  said  second  advance  in  the  plea 
mentioned  was  made  upon  the  estimate  between  the  plain- 
tiffs and  the  said  J.  Edwards  of  the  value  of  the  said  goods 
as  freight  paid,  and  that  the  arrangement  as  to  the  shipment 
of  the  said  goods  and  the  terms  for  the  carriage  of  the  same 
was  made  only  between  the  defendant  and  the  agents  of  the 
plaintiffs  at  Liverpool,  the  said  agents  of  the  plaintiffs  having 
then  only  a  general  authority  from  the  plaintiffs  to  act  in 
regard  to  the  agreeing  about  the  shipment  of  goods  for 
freight ;  and  the  plaintiffs  were  not  aware  of  the  employment 
of  the  defendant  by  the  said  J.  Edwards  as  his  agent  in  the 
said  shipment  before  the  receipt  by  the  plaintiffs  of  the 
indorsed  bill  of  lading. 

Demurrer  and  joinder  therein. 

Kemplay,  in  support  of  the  demurrer. — The  plea  affords 
a  good  answer  to  the  action,  and  the  replication  is  no 
answer  to  the  plea.  Before  the  shipment  of  the  goods  the 
plaintiffs  made  an  advance  to  Edwards  of  400/.,  upon  bis 
undertaking  that,  being  about  to  ship  certain  goods,  he 
would  indorse  to  the  plaintiffs,  as  a  security,  a  bill  of  lading 
wherein  the  freight  should  be  payable  in  this  country  by 
Edwards.  Edwards  employed  the  defendant  to  ship  the 
goods,  and  the  master  signed  a  bill  of  lading,  by  which  it 
appeared  that  the  defendant  shipped  the  goods  "  as  agent." 
A  second  advance  was  made  by  tbe  plaintiffs  to  Edwards, 
and  he  indorsed  the  bill  of  lading  to  tbem  as  a  security  for 
both  advances.  Now,  assuming  that  the  defendant,  not 
having  disclosed  his  principal,  would  primfi,  facie  be  liable 
to  pay  the  freight,  yet  Edwards  was  also  liable  and  would 
be  bound  to  indemnify  the  defendant;  and  the  plaintiffs, 
when  the  bill  of  lading  was  indorsed  to  them,  had  notice  that 
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1861.       the  defendant  was  agent  only,  and  they  made  the  advances 
v-"~v~— '      to  Edwards  upon  an  undertaking  that  the  freight  should 
».  be  paid  by  him.     [Martin,  B.— If  a  person  contracts  with 

another  to  pay  him  a  sum  of  money  on  a  certain  day,  is  it 
any  answer  to  say  that  the  latter  made  a  bargain  the  day 
before  with  a  third  person  to  pay  the  money?  A  man  who 
ships  goods  under  a  bill  of  lading  is  absolutely  liable  to  pay 
the  freight  The  plaintiffs  made  the  advances  on  the  under- 
taking that  the  goods  were  to  be  delivered  to  them  free  of 
freight.  Bramioell,  B.  —Edwards  undertook  to  indorse  the 
bill  of  lading  to  the  plaintiffs  as  a  security  for  the  advances : 
the  bill  of  lading  was  given  to  the  defendant,  and  before 
he  indorsed  it  to  Edwards  he  ought  to  have  demanded  the 
freight.]  It  is  inequitable  to  call  on  the  agent  to  pay  when 
the  plaintiffs  have  the  undertaking  of  the  principal,  who  is 
bound  to  indemnify  the  agent  [fVilde,  B. — The  defendant 
having  made  an  express  contract  to  pay,  why  should  not 
the  plaintiffs  have  the  benefit  of  that  also  ?]  Moreover,  the 
bill  of  lading  was  indorsed  to  the  plaintiffs  before  the 
freight  became  payable,  and  it  is  submitted  that,  by  the 
18  &  19  Vict  c  Ill,  the  defendant  is  not  liable.  By  the 
1st  section  of  that  Act,  "  every  consignee  of  goods  named 
in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to 
whom  the  property  in  the  goods  therein  mentioned  shall 
pass,  upon  or  by  reason  of  such  consignment  or  indorse- 
ment, shall  have  transferred  to  and  vested  in  him  all  rights 
of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of 
such  goods,  as  if  the  contract  contained  in  the  bill  of  lading 
had  been  made  with  himself."  The  defendant's  liability,  if 
any,  arises  from  the  bill  of  lading,  which  was  indorsed  by 
Edwards,  the  legal  owner  of  the  goods,  to  the  plaintiffs, 
and  by  force  of  the  statute  the  property  in  the  goods  then 
vested  in  the  plaintiffs,  and  they  became  subject  to  the 
same  rights  and  liabilities  as  if  the  contract  bad  been  origi- 
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nally  made  by  them.     [Martin,  B.— That  is  not  true  in        1861. 
every  sense :  the  property  docs  not  vest  in  the  way  it  would  pX""" 

by  bargain  and  sale.l    The  effect  of  the  statute  is  to  render  »• 

J  °  J  ...  NOTT. 

the  transferee  of  a  bill  of  lading  liable  for  freight,  just  as  if 
the  contract  had  been  made  with  himself.     Therefore  the 
plaintiffs,  being  liable  for  the  freight,  must  be  considered 
as  having  paid  themselves.     [Wilde,  B. — The  meaning  of 
the  legislature   is  that,   if  a  person    thinks  fit   to  take  a 
transfer  of  a  bill  of  lading,  he  shall  be  responsible  for  the 
freight,  but  in  return  he  gets  a  right  to  sue  the  owner  of 
the  goods.]     The  legislature,  in  effect,  says  that,  if  a  per- 
son chooses  to  become  the  owner  of  goods  at  sea  under  a 
contract  of  carriage,  he  shall  stand  in  the  same  situation  as 
the  shipper.     If  the  bill  of  lading  had  been  indorsed  to  a 
third  person  the  plaintiffs  might  have  sued  him,  and  tbey 
are  now  in  this  position.     [Martin,  B. — The  statute  has  no 
application  to  this  case.     It  says  that  every  indorsee  of  a 
bill  of  lading  "shall  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  with  himself."     So  that  the 
case  is  the  same  as  if  the  contract  had  been  made  with  the 
person  to  whom  the  bill  of  lading  is  assigned ;  but  how  can 
a  man  make  a  contract  with  himself?]     The  indorsement 
of  the  bill  of  lading  transferred  to  the  plaintiffs  the  liability 
of  the  defendant   to  pay  the  freight.      [Wilde,  B. — The 
2nd  section  says,  "  Nothing  herein  contained  shall  preju- 
dice or  affect  any  right  of  stoppage  in  transitu,  or  any  right 
to  claim  freight  against  the  original  shipper  or  owner,  or 
any  liability  of  the  consignee  or  indorsee  by  reason  or  in 
consequence  of  his  being  such  consignee  or  indorsee,  or  of 
his  receipt  of  the  goods  by  reason  or  in  consequence  of 
such  consignment  or  indorsement"     The  statute  gives  a 
right  to  sue  the  indorsee,  but  does  not  extinguish  the  right 
to  sue  the  original  shipper  of  the  goods.] 


635 
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1861.  Broun,  contra. — The  plea  is  bad,  for  the  facts  stated  in 

it  do  not  shew  any  discharge  of  the  defendant's  contract. 
Upon  the  face  of  the  bill  of  lading  the  defendant  is  liable 
to  pay  the  freight,  and  the  plaintiffs  made  the  advances 
upon  the  additional  security  of  Edwards  and  upon  an  esti- 
mate of  the  value  of  the  goods  as  if  the  freight  had  been 
paid.— (He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plain- 
tiffs are  entitled  to  judgment  It  is  contended  that  the 
defendant  is  not  liable,  on  two  grounds.  The  case  has 
been  ingeniously  argued,  but  all  that  the  statute  says  is 
this — that  if  a  person  becomes  indorsee  of  a  bill  of  lading, 
by  which  the  property  in  the  goods  passes  to  him,  he  shall 
take  upon  himself  the  contract  of  the  shipper.  The  indorsee 
of  the  bill  of  lading  may  be  sued  under  the  statute,  because 
by  taking  the  goods  he  also  takes  the  liability  to  pay  the 
freight.  The  statute  creates  a  new  liability,  but  it  does 
not  exonerate  the  person  who  has  entered  into  an  express 
contract.  The  argument  of  Mr.  Kemplay  amounts  to  this — 
the  plaintiffs  took  an  indorsement  of  the  bill  of  lading :  if 
the  indorsement  had  been  made  to  a  third  person  the 
plaintiffs  might  have  sued  him ;  consequently  they  are  en- 
titled to  sue  themselves  and  pay  themselves,  and  therefore 
we  ought  to  consider  that  they  have  been  paid  and  that 
the  defendant  is  no  longer  liable.  I  can  conceive  a  state 
of  things  of  which  that  might  be  the  result;  but  it  is  not 
so  here,  especially  as  the  replication  shews  that  the  second 
advance  was  made  upon  the  faith  of  the  freight  being  paid. 

Martin,  B.—I  also  think  that  the  plea  is  bad.  The 
transaction  disclosed  by  the  plea  will  be  better  understood 
by  taking  the  latter  part  of  the  plea  first.  Edwards,  being 
about  to  ship  certain  goods  on  board  a  vessel  of  the  plain- 
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tiffs,  applied  to  them  for  an  advance  of  400/.,  which  they        1861. 

agreed   to   make   upon   an   undertaking  that  the  bill   of      V^r^-/ 

lading  should  be  indorsed  to  them  as  a  security  and  that  *• 

°  #  "  Nott. 

Edwards  should  pay  the  freight.  Edwards  employed  the 
defendant  to  ship  the  goods  at  Liverpool,  and  he  shipped 
them  under  a  bill  of  lading  by  which  he  personally  con- 
tracted to  pay  the  freight.  That  being  so,  the  bill  of 
lading  is  indorsed  to  the  plaintiffs,  and  tbey  make  ad- 
vances in  pursuance  of  their  agreement  with  Edwards. 
Edwards  does  not  pay  the  freight,  and  the  plaintiffs  have 
not  got  what  they  bargained  for,  since  they  have  not  re- 
ceived the  goods  freight  free  as  a  security  for  the  advances. 
Then  what  is  there  in  law  or  equity  to  deprive  the  plain- 
tiffs of  the  express  contract  of  the  defendant  to  pay  the 
freight?  If  they  had  received  the  money  from  Edwards 
the  case  might  have  been  different,  but,  as  they  have  never 
received  the  money,  the  undertaking  of  Edwards  has  never 
been  performed,  and  they  are  entitled  to  recover  the  freight 
from  the  defendant. 

With  respect  to  the  statute  18  &  19  Vict.  c.  Ill,  I  am  of 
opinion  that  it  does  not  apply.  The  statement  in  the  plea, 
of  the  property  in  the  goods  having  passed  to  the  plaintiff, 
is  merely  a  conclusion  of  law.  After  stating  the  facts,  the 
plea  goes  on  to  say, "  by  reason  of  which  said  indorsements 
the  property  in  the  said  goods  passed  to  and  vested  in  the 
plaintiffs,  who  continued  the  owners  of  the  said  goods  from 
thence  until  and  at  the  time  of  the  said  freight  becoming  pay- 
able." That  is  merely  an  inference  drawn  from  the  pre* 
vious  circumstances,  not  a  statement  that  the  property  vested 
within  the  meaning  of  the  18  &  19  Vict.  c.  1 1 1.  That  statute 
means  an  actual  vesting  of  the  property  as  by  bargain  and 
sale,  because  it  begins  by  a  recital  that  "by  the  custom  of 
merchants  a  bill  of  lading  of  goods  being  transferable  by 
indorsement,  the  property  in  the  goods  may  thereby  pass  to 
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u  we  know  the  defendant  is  your  agent,  but  we  do  not 

know  what  arrangement  there  is  between  you  and  him.       ^j-^ 

He  may  have  charged  you  the  amount,  or  in  a  variety  of        Nr# 

ways  he  may  have  become  liable,  as  between  you  and  him, 

to  pay  the  freight"  The  plaintiffs  made  the  advances  under 

the  belief  that  the  defendant  was  liable  to  pay  the  freight, 

and,  instead  of  advancing  what  the  goods  would  bear  minus 

the  freight,   they  advanced   the   whole.     That   being  so, 

neither  in  law  nor  in  equity  can  it  be  said  that  the  defendant 

is  not  liable.     My  judgment  proceeds  on  the  ground  that 

the  plaintiffs,  when  they  made  the  advances  to  Edwards, 

dealt  with  him  upon  the  footing  that  the  defendant  was 

liable  to  pay  the  freight. 

According  to  my  judgment,  the  18  &  19  Vict.  c.  Ill  has 
no  bearing  on  this  case. 

Wilde,  B. — I  am  also  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.  The  result  of  the  facts  disclosed  by 
the  record  is  this,  that  Edwards  received  advances  from  the 
plaintiffs  upon  the  security  of  the  goods  shipped  on  board 
their  ship,  and  it  was  understood  that  the  goods  were  to  be 
freight  free,  and  that  if  the  defendant  did  not  discharge 
the  freight  Edwards  was  to  become  a  debtor  to  the  plaintiffs 
for  the  amount,  so  that  the  bill  of  lading  would  be  a  security 
for  the  whole  value  of  the  goods  as  if  the  freight  was  paid. 
Reading  the  plea  alone,  it  must  be  taken  that  the  plaintiffs 
knew  that  the  defendant  was  the  agent  of  Edwards,  but 
that  is  denied  by  the  replication ;  therefore  the  goods  were 
shipped  by  the  defendant  without  any  knowledge  on  the 
part  of  the  plaintiffs  that  he  was  the  agent  of  Edwards. 
The  next  step  in  the  transaction  is,  that  the  plaintiffs  made 
an  advance  to  Edwards  upon  the  security  of  the  bill  of 
lading  by  which  the  defendant  contracted  to  pay  the  freight, 
and  upon  an  undertaking  by  Edwards  that  he  would  pay 

z  z  2 
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1861.       the  freight     Another  advance  was  made  upon  an  estimate 
*■* ~*     '      of  the  goods  as  freight  free,  and  then  the   plaintiffs  are 
v.  informed  that  the  shipment  was  made  by  the  defendant  as 

agent  for  Edwards.     Under  these  circumstances,  what  is 
there  to  deprive  the  plaintiffs  of  their  right  to  sue  the  de- 
fendant for  the  freight  ?    There  is  certainly  nothing  in  the 
statute.    The  plaintiffs  have  got  the  bill  of  lading,  not  with 
the  freight  paid  but  with  responsible   persons  to   pay  it 
Notwithstanding  the  ingenious  argument  of  Mr.  Kemplay, 
I  agree  with  my  brother  Martin  that  the  Act  applies  only 
to  an  absolute  transfer  of  the  goods,  and  was  never  intended 
to  deprive  a  person  who  made  advances  on  the  security  of 
the  bill  of  lading  of  the  benefit  of  the  original  contract  of 
the  shipper  to  pay  the  freight     The  second  section  ex- 
pressly provides  that  nothing  in  the  Act  shall  prejudice  or 
affect  any  right  to  claim  freight  against  the  original  shipper 
or  owner.    Suppose  Edwards  had  himself  shipped  the  goods 
and  afterwards  transferred  the  bill  of  lading  to  a  third  person, 
there  would  have  been  two  liabilities,  that  of  Edwards  as 
shipper,  and  that  of  such  third  person  as  transferee.     Here 
the  original  liability  of  the  shipper  has  never  been  ex- 
tinguished.    It  is  said  that  the  defendant  incurred  the  lia- 
bility for  Edwards,  and  the  rights  and  liabilities  of  Edwards 
have  vested  in  the  plaintiffs.     But  the  defendant  is  liable  as 
shipper,  and  that  liability  has  never  vested  in  the  plaintiffs. 
Upon  that  ground,  as  well  as  upon  the  grounds  stated  by 
my  learned  brothers,  I  think  that  there  is  no  reason,  either 
legal  or  equitable,  why  the  plaintiffs  should  not  have  the  full 
benefit  of  their  contract  with  the  defendant 

Judgment  for  the  plaintiffs. 
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Scope  v.  Paddison.  April  30. 

X  HIS  was  an  action  of  ejectment  to  recover  possession  The  68th  sec- 

n  .  tion  of  the 

of  certain  premises  in  Lincolnshire.     The  writ  issued  on  Common  Law 
the  14th  of  September,  1859,  and  an  appearance  was  entered  1352,  which 
on  the  21st  of  the  same  month.     No  proceedings  had  been  p^tiff  shall* 
taken  since  September,  1859,  till  the  27th  of  February,  1861,  ^t^C^rt, 
when  the  plaintiff  gave  the  defendant  notice  of  his  intention  u?lle88  *">  *e- 

r  °  clare  within 

to  proceed,  pursuant  to  the  176th  Practice  Rule  of  Hilary  one  year  after 

the  writ  of 

Term,  1853  (a).    The  plaintiff  afterwards  applied  to  Martin,  summons  is 

•n  i        i  n  i  •   a  returnable," 

r>.,  at  chambers,  for  an  order   to  examine,  viva  voce,  a  does  not  apply 

..  *  i        i     j  ii        i«  i_  v     a.*        to  the  action 

witness  who  was  a  hundred  years  old,   which  application  ^  ejectment. 
was  opposed  by  the  defendant  on  the  ground  that,  as  no 
proceedings  had  been  taken  for  a  year,  the  plaintiff  was 
out  of  court.   The  learned  Judge  having  referred  the  parties 
to  the  Court, 

Hayes,  Serjt.,  in  the  present  term  (April  18),  obtained  a 
rule  calling  on  the  defendant  to  shew  cause  why  the  plain- 
tiff should  not  be  at  liberty  to  examine  the  witness  viva 
voce. 

Field  now  shewed  cause. — Under  the  practice  in  eject- 
ment prior  to  the  Common  Law  Procedure  Act,  1852,  the 
declaration  was  served  on  the  tenant  in  possession,  and  if  he 
did  not  in  due  time  make  himself  a  party  to  the  action  by 
entering  into  the  consent  rule  to  confess  lease,  entry  and 
ouster,  the  lessor  of  the  plaintiff  was  entitled  to  move  for 
judgment  against  the  casual  ejector.  That  motion,  however, 

(a)  Reg.  Gen.  Ilil.  T.  1853,  or  defendant,  who  desires  to  pro- 

r.  X76. — u  In  all  causes  in  which  ceed  shall  give  a  calendar  month's 

there  have  been  no  proceedings  for  notice  to  the  other  party  of  his 

one  year  from  the  last  proceeding  intention  to  proceed." 
had,  the  party,  whether  plaintiff 


•42 


could  not  be  made  after  the  expiration  of  two  terms  after 
the  service  of  the  declaration,  for  he  was  then  oat  of  Court. 
_    r-  In  other  actions  if  the  plaintiff  did  not  declare   within  a 

year  and  a  daj  he  was  oat  of  Court.  That  was  not  in  con- 
sequence of  any  rule  on  the  subject,  but  depended  on  the 
practice  of  the  Court.  The  legislature  has  now  made  that 
the  law  which  was  before  the  general  practice.  By  the 
58th  section  of  the  Common  Law  Procedure  Act,  1852 : 
"  A  plaintiff  shall  be  deemed  out  of  Court  unlesB  he  declare 
within  a  year  after  the  writ  of  summons  is  returnable." 
The  language  is  general,  and  includes  actions  of  ejectment. 
If  it  had  been  intended  to  exclude  ejectment  it  would  have 
been  expressly  mentioned,  as  in  the  41st  section,  which 
provides  that:  "  Causes  of  action  of  whatsoever  kind,  pro- 
vided they  be  by  and  against  the  same  parties,  and  in  the 
same  rights,  may  be  joined  in  the  same  suit ;  but  this  shall 
not  extend  to  replevin  or  ejectment"  An  ejectment  is  now 
commenced  by  writ :  sect.  168 ;  and  after  appearance 
entered  the  issue  may  at  once  be  set  up  by  the  claimant; 
sect  178 ;  and  if  he  omit  to  do  so  for  a  year  he  is  out  of 
Court.  [Martin,  B. — If  no  appearance  is  entered  within 
sixteen  days  the  plaintiff  may  sign  judgment ;  when  does 
the  power  to  sign  judgment  cease  ?]  There  must  be  some 
limit ;  it  never  could  have  been  intended  to  allow  the  claim- 
ant an  indefinite  time  to  proceed. 

Hayes,  Serjt.,  in  support  of  the  rule. — The  58th  section 
of  the  Common  Law  Procedure  Act,  1852,  has  reference 
to  ordinary  actions.  It  cannot  apply  to  ejectment,  because 
in  that  action  there  is  no  declaration,  and  it  is  not  com- 
menced by  writ  of  summons.  The  202nd  section  affords 
an  answer  to  the  suggestion  that  the  proceedings  may  be 
pending  an  indefinite  time.  It  says:  "  If  after  appearance 
entered  the  claimant,  without  going  to  trial,  allow  the  time 
allowed  for  going  to  trial  by  the  practice  of  the  Court  in 
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ordinary  cases  after  issue  joined,  to  elapse,  the  defendant  in 
ejectment  may  give  twenty  days'  notice  to  the  claimant  to  pro- 
ceed to  trial  at  the  sittings  or  assizes  next  after  the  expiration  ». 

°  .  Pa  DD  J  SON. 

of  the  notice;  and  if  the  claimant  afterwards  neglects  to  give 
notice  of  trial  for  such  sittings  or  assizes,  or.  to  proceed  to 
trial  in  pursuance  of  the  said  notice  given  by  the  defendant, 
and  the  time  for  going  to  trial  shall  not  be  extended  by  the 
Court  or  a  Judge,  the  defendant  may  sign  judgment  &c, 
and  recover  the  costs  of  defence." — He  was  then  stopped 
by  the  Court. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  absolute. 

Martin,  B.— If  the  matter  had  rested  with  me  I  own 
that  I  should  have  been  disposed  to  think  that  the  58th 
section  applied. 

Bramwell,  B. — There  is  no  doubt  the  rule  ought  to  be 
absolute.  The  statute  does  not  prescribe  any  time  for  making 
up  the  issue,  but  it  provides  against  inconvenience  in  that 
respect  by  the  202  nd  section,  which  enables  the  defendant 
to  sign  judgment  for  not  proceeding  to  trial  after  twenty 
days'  notice.  Joinder  in  issue  need  not  be  within  the  year 
in  any  other  action  ;  then  why  should  it  be  in  ejectment  ? 
Upon  the  ground  that  this  is  a  new  mode  of  proceeding^ 
viz.,  a  proceeding  to  trial  with  no  intermediate  step  between 
the  appearance  to  the  writ  and  issue,  it  seems  to  me  that 
any  old  rule  saying  when  the  plaintiff  shall  declare  cannot 
be  applied  to  it. 

Wilde,  B.,  concurred. 

Rule  absolute. 
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April  25.  PkGLER  V.  TuE  MoN  MOUTH  SHIRE  RAILWAY  AND  CaNAL 

Company. 

A  railway  J^  HIS  action  was  brought  to  recover  the  sum  of  12*.  6d^ 

Company  were  ^ 

required,  by  as  money  had  and  received  by  the  defendants  for  the  use  of 

their  special 

Act,  to  carry  the  plaintiff.   The  defendants  pleaded  that  they  never  were 

as  common  •    j  i_     j 

carriers  for  indebted. 

afford  to  all  The  cause  came  on  to  be  tried,  before  /ft//,  J.,  at  the  last 

con^yinff  or  Monmouthshire  Summer  Assizes,  when  a  verdict  was  found 

rnl^8  for  the  Plaintiff  for  the  Sl,m  of  l2s-  6d->  subJect   to  the 

railway  every  opinion  of  the  Court  upon  the  following  case: — 

convenience  The  defendants  are  the  owners  of  a  railway  from  the 

and  facility 

for  loading  town  of  Newport  to  the  town  of  Pontypool,  in  the  county 

goods.    The  of  Monmouth,  under  the  provisions  of  the  "  Newport  and 

thorkedthe"  Pontypool  Railway  Act,  1845,"  and  are  common  carriers  of 

carriage7'  **  Passengers  an(l  goods  upon  the  said  railway.     The  plaintiff 

of  good*,  to  js  a  grocer,  carrying  on  business  in  the  town  of  Pontypool. 

not  exceeding  On  the  24th  and  25th  of  November,  1859,  100  sacks  of 

three  pence  per 

tonpermile.—  flour,  weighing  altogether  twelve  tons  and  a  hal£  and  ad- 

Heid,  that  the  .     . 

Company  were  dressed  to  the  plaintiff  at  the  railway  station,  Pontypool, 

to  charge  an  were  taken  to  the  goods  station  of  the  defendants9  railway 

for  services  at  Newport,  and  were  there  delivered  to,  and  received  by, 

a^mmoda-  the  defendants  as  common  carriers,  to  be  carried  by  them 

tion  afforded,  UpoU  their  railway  to  Pontypool,  and  there  delivered  to  the 

andr^k  in-  plaintiff.     The  flour  was  brought  to  the  station  at  Newport 

corred  in  and  *  °  * 


about  the  re-     by  the  plaintiff's  agents,  and  was  received  by  the  defendants' 

ceiving,  load- 
ing, unloading  servants  there,  who  assisted  in  unloading  the  same,  and 

the  goods.  then  wheeled  it,  in  defendants9  platform  trucks,  along  their 
platform  and  loaded  it  into  the  defendants'  trucks.  These 
trucks  were  first  shunted  from  the  siding  at  Newport  Sta- 
tion to  the  loading  shed  there ;  and,  after  being  loaded  with 
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the  flour  were  again  shunted  to  the  proper  siding  for  form- 
ing the  goods  train  going  to  Pontypool.  The  flour  was 
then  carried  by  the  defendants,  as  common  carriers,  from  v. 

the  station  at  Newport  to  the  defendants'  goods  station  at  shirb 
Pontypool.  On  arrival  at  the  said  station,  the  trucks  con-  LWAY 
taining  the  flour  were  shunted  to  the  defendants'  goods 
shed  there,  and  the  flour  was  there  delivered  to  the  plain- 
tiff, and  by  his  servants,  assisted  by  the  servants  of  the 
defendants,  unloaded  immediately  from  the  defendants' 
trucks  into  the  carts  of  the  plaintiff,  and  conveyed  in  such 
carts  to  the  plaintiff's  place  of  business.  The  distance  from 
the  station  at  Newport  to  the  station  at  Pontypool  is  nine 
miles  and  a  half;  and,  after  the  delivery  of  the  flour  at 
Pontypool,  the  defendants  demanded  from  the  plaintiff,  for 
and  in  respect  of  the  carriage  thereof,  from  Newport  to 
Pontypool,  the  sum  of  2/.  10s.  This  amount  was  made  up 
of  a  toll  charge  at  the  rate  of  three  pence  per  ton,  per 
mile,  and  a  sum  of  12s.  6rf.  claimed  as  a  terminal  charge, 
in  respect  of  services  performed,  conveniences  provided, 
and  expenses  incurred,  in  and  about  the  receiving  and 
delivering  of  the  flour  at  the  defendants'  stations. 

The  services,  conveniences  and  expenses,  in  respect  of 
which  the  defendants  claim  the  right  to  demand  this  ter- 
minal charge,  are — the  receiving  of  the  flour  by  their  porters 
and  servants,  when  brought  to  their  station  at  Newport, 
and  the  weighing  and  invoicing  of  the  same  and  loading  it 
on  their  trucks,  and  for  the  use  of  their  stations,  yards, 
sheds,  and  platforms  at  Newport  and  Pontypool,  and  the 
gas  light,  and  all  other  conveniences  necessarily  connected 
with  such  stations,  sheds,  and  platforms,  for  the  purpose  of 
receiving,  and  loading  and  unloading  goods,  and  which  are 
erected  and  are  maintained  by  them  for  the  purpose  of 
carrying  on  the  business  of  carriers  under  the  provisions  of 
their  said  Act ;  and  also  for  the  making  of  proper  entries 
of  the  receiving  and  delivering  of  the  flour,  by  the  defend- 


646  EXCHEQUER   REPORTS. 

ants*  clerks  and  agents,  in  books  kept  for  that  purpose ;  and 

also  for  the  risk  incidental  to  the  loading,  carrying,  and 

»•  unloading. 

Monmouth- 

shire  By  the  104  th  section  of  "The  Newport  and   Pontypool 

Railway  Act,  1845,"  which  provides  for  the  tolls  to  be  de- 
manded by  the  defendants  for  the  use  of  the  railway,  as 
amended  by  section  34  of  "  The  Monmouthshire  Railway 
and  Canal  Act,  1 853,"  the  defendants  were  empowered  to  de- 
mand for  the  use  of  the  railway,  in  respect  of  the  tonnage  of 
flour  conveyed  upon  the  same,  where  locomotive  power  and 
trucks  were  provided  by  the  Company,  a  sum  not  exceeding 
three  pence  per  ton  per  mile ;  and  by  section  105  of  "  The 
Newport  and  Pontypool  Railway  Act,  1845,"  it  is  enacted 
that  the  following  provisions  and  regulations  shall  be  appli- 
cable to  the  fixing  of  the  tolls  mentioned  in  the  104th  sec- 
tion, and  also  to  the  tolls  payable  for  locomotive  power,  that 
is  to  say,  for  articles  or  persons  conveyed  on  the  railway  for 
a  less  distance  than  four  miles,  the  Company  may  demand, 
in  addition  to  the  prescribed  tolls  for  conveyance,  a  reason- 
able charge  for  the  expense  of  stopping,  loading  and  un- 
loading, and  further,  "  that  for  a  fraction  of  a  mile  beyond 
four  miles,  or  beyond  any  greater  number  of  miles,  the 
Company  may  demand  tolls  on  merchandize  for  such  frac- 
tion in  proportion  to  the  numbers  of  quarters  of  a  mile  con- 
tained therein ;  and,  if  there  be  a  portion  of  a  quarter  of 
a  mile,  such  fraction  shall  be  deemed  a  quarter  of  a  mile," 
and  that  "  for  a  fraction  of  a  ton  the  Company  may  demand 
toll  according  to  the  number  of  quarters  of  a  ton  iu  such 
fraction ;  and,  if  there  be  a  fraction  of  a  quarter  of  a  ton, 
such  fraction  shall  be  deemed  a  quarter  of  a  ton." 

The  plaintiff  disputed  the  right  of  the  defendants  to  de- 
mand, for  the  carriage  and  conveyance  by  them  as  common 
carriers  of  the  said  flour,  and  the  receiving  and  delivering 
of  them  as  aforesaid,  more  than  the  tolls  chargeable  under 
the  aforesaid  sections  for  the  use  of  the  railway  in  respect 
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of  the  tonnage  of  flour  conveyed  along  the  same,  and  the 
tolls  payable  for  providing  trucks  and  locomotive  power  for 
such  conveyance,  and  refused  to  pay  the  sum  of  12s.  6<£  «. 

MOK  MOUTH - 

demanded  as  a  terminal  charge.     The  plaintiff  afterwards        shirk 
paid  the  whole  sum  under  a  protest,  and  brought  the  present 
action  to  recover  back  the  said  sum  of  12s.  6c?. 

The  defendants'  special  Acts  are  to  be  considered  as  form- 
ing part  of  this  case. 

It  is  agreed  that,  if  the  defendants  are  entitled  to  charge 
any  sum  for  a  terminal  charge  in  respect  of  the  matter 
hereinbefore  mentioned,  the  sum  of  12s.  6cL  is  a  reasonable 
charge. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  defendants  were  entitled  to  demand  from  the  plain- 
tiff the  payment  of  the  said  sum  of  12s.  6<£  over  and  above 
the  tolls  mentioned  in  the  above  sections  of  their  special 
acts  of  parliament. 

If  the  Court  shall  be  of  opinion  the  defendants  were 
not  entitled  to  make  such  charge,  then  the  verdict  is  to 
stand,  and  final  judgment  is  to  be  entered  for  the  plaintiff. 

If  the  Court  should  be  of  a  contrary  opinion,  then  the 
verdict  is  to  be  set  aside,  and  a  verdict  and  final  judgment 
entered  for  the  defendants. 

J.  Brown  (Pigott,  Serjt.,  with  him),  for  the  plaintiff. — 
The  defendants  are  not  entitled  to  make  this  "  terminal  n 
charge  of  12s.  6d.,  in  addition  to  the  tolls  authorized  to 
be  taken  by  their  special  Acts.  The  "  Newport  and  Ponty- 
pool  Railway  Act,  1845"  (8  &  9  Vict.  c.  clxix.),  by  section  1 
incorporates  the  Railway  Clauses  Consolidation  Act,  1845. 
By  section   128  (a)  the  Company  are  required  to  carry, 

(a)  Section  128. — "That  the  carriers  for  hire,  on  their  existing 
Company  shall  and  they  are  here-  railways,  within  three  years  after 
by  required  to  carry,  as  common      the  passing  of  this  Act,  and  also 
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1861. 
Peoler 

V. 

IfOMMOUTH- 
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as  common  carriers  for  hire,  on  their  railways,  passengers, 
animals  and  goods,  and  to  afford  all  persons  sending 
goods  upon   their  railways  every  reasonable  convenience 

and  facility  for  loading  and  unloading  goods  at  the  several 

• 

stations.  The  104th  section  prescribes  the  amount  of  the 
tolls  which  the  Company  are  authorized  to  demand  for 
the  use  of  their  railway.  By  the  interpretation  clause 
(sect.  146)  "  the  word  toll  shall  include  any  charge  or  pay- 
ment for  any  passenger,  animal,  or  goods  upon  any  canal 


on  the  railway  when  and  as  soon  as 
the  same  shall  be  open  for  traffic, 
bj  means  of  locomotive  steam- 
engines  or  other  moving  power, 
in  their  own  carriages  and  in  the 
carriages  of  other  persons,  all  pas- 
sengers, animals  and  goods  which 
may  be  brought  to  their  railways, 
and  which  they  may  be  required 
to  convey  thereon ;  and  the  Com- 
pany  shall  afford  to  all  persons 
conveying  or  sending  goods  upon 
their  railways  every  reasonable 
convenience  and  facility  for  load- 
ing and  unloading  goods  upon  and 
from  the  carriages,  whether  their 
own  or  those  of  the  Company,  at 
the  several  stations  or  other  places 
for  delivery  or  receiving    such 
goods,  without  giving  any  prefer- 
ence  or  priority  to  one  person 
over  another  in  the  time  or  man- 
ner  of  loading,  unloading,  receiv- 
ing, conveying  or  delivering  such 
goods.**  This  section  was  repealed 
by  "The  Monmouthshire  Railway 
and  Canal  Act,  1852,**  15  &  16 
Vict.  c.  cxxvi.,  s.  1,  and,  by  sec- 
tion 5,  it  was  enacted: — <(That 
the  Company  shall  and  they  are 
hereby  required  to  continue  to 
carry,   as   common    carriers  for 
hire,  on  such  of  their  existing 
roads  as  arc  or  have  already  been 


adapted  for  locomotive   engines 
and  carriages,  &C-,  by  means  of 
locomotive  steam-engines  or  other 
moving  power,  in  their  own  car- 
riages, all  passengers  and  those 
goods,  wares,  merchandise,  mat- 
ters and  things,  for  which,  by  *  The 
Newport  and  Pontypool  Railway 
Act,  1845,*  the  Company  are  en- 
titled to  demand  tolls  not  exceed- 
ing one  halfpenny   per  ton    per 
mile  in  respect   of  carriages   if 
provided  by  them ;  and  also  to 
convey  in  the  carriages  of  other 
persons  all    passengers,    animals 
and  goods  which  may  be  brought 
to  their  said   trararoads  or  rail- 
ways, and  which  they  may  be  law- 
fully required  to  convey  thereon ; 
and  the  Company  shall  afford  to 
all  persons  conveying  or  sending 
goods  upon  their  railways  every 
reasonable  convenience  and  faci- 
lity for   loading    and    unloading 
goods  upon  and  from  the  carri- 
ages, whether  their  own  or  those 
of  the  Company,  at  the  several 
stations  or  other  places  for   de- 
livering or  receiving  such  goods, 
without   giving    any     preference 
or  priority  to   one    person   over 
another  in  the  time  or  manner  of 
loading,  unloading,  receiving,  con- 
veying or  delivering  such  goods." 
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or  railway,  whether  for  the  use  of  the  canal  or  railway,  or 
for  the  moving  power,  or  for  the  use  of  carriages."  The 
toll  allowed  to  be  taken  by  section  104  of  the  Newport  ». 

and  Pont j pool  Railway  Act,  1845,  as  amended  by  the  bhieb 
34th  section  of  the  Monmouthshire  Railway  and  Canal  Act, 
1853  (16  &  17  Vict  c.  cxcv.),  for  the  conveyance  of  flour 
on  the  railway,  is  two  pence  per  ton  per  mile,. and  one  half- 
penny per  ton  per  mile  in  respect  of  locomotive  power. 
By  the  134th  section  the  Company  may  demand,  in  addi- 
tion, one  halfpenny  per  ton  per  mile  for  the  use  of  locomo- 
tive power.  By  the  105th  section,  which  contains  provi- 
sions and  regulations  as  to  the  fixing  of  tolls,  "For  articles 
or  persons  conveyed  on  the  railway  for  a  less  distance  than 
four  miles,  the  Company  may  demand,  in  addition  to  the 
prescribed  tolls  for  conveyance,  a  reasonable  charge  for  the 
expence  of  stopping,  loading  and  unloading.1'  That  pro- 
vision shews  that  in  other  cases  the  Company  are  not  to 
make  any  additional  charge.  Moreover,  by  the  92nd  sec- 
tion of  the  "  Railways  Clauses  Consolidation  Act,  1845/' 
it  is  expressly  declared  that  "  it  shall  not  be  lawful  for  the 
Company  at  any  time  to  demand  or  take  a  greater  amount 
of  toll,  or  make  any  greater  charge  for  the  carriage  of  pas- 
sengers or  goods,  than  they  are  by  this  and  the  special  Act 
authorized  to  demand."  It  is  said  that  this  charge  is  not 
for  the  carriage  of  the  goods,  but  for  terminal  service  inci- 
dental to  the  carriage ;  but  it  is  not  possible  to  carry  heavy 
goods  without  loading  and  unloading  them  in  trucks.  In 
Parker  v.  The  Great  Western  Railway  Company  (a),  it  was 
held,  that  where  the  Company  acted  as  carriers,  they  were 
not  entitled  to  charge  for  loading  and  unloading,  in  addi- 
tion to  the  rate  for  carriage.  There  (b)  Jervis,  C.  J.,  said 
"  Where  parties  use  their  own  trucks  and  ask  the  Company 
to  load  them,  they  are  entitled  to  charge  for  so  doing." 
(a)  1 1  C.  B.  545.  (b)  Page  569. 
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1861.       And  Maule,  J.,  said:     "It  may  be  that  the  customer  may 

^r^""'      wish  the  Company  to  load  and  unload,  or  to  weigh  and 

»•  warehouse  the  goods ;  for  that  the  Company  are  empowered 

MONMOUTH- 

shirb  to  make  an  extra  charge ;  but  the  rate  for  carriage  includes 
the  taking  the  goods  into  the  hands  of  the  Company,  and 
loading  them  on,  and  unloading  them,  from  the  trucks." 
In  Parker  v.  The  Great  Western  Railway  Company  (a), 
the  Company  were  allowed  to  charge  a  higher  rate  for 
particular  parcels,  because  their  special  Act  authorized 
them  to  do  so.  The  greater  portion  of  the  service  now 
charged  for  is  for  the  benefit  of  the  Company ;  the  rest 
is  incidental  to  the  carriage  of  the  goods.  There  is  no 
contract  which  entitles  the  Company  to  make  their  charge, 
and  the  Act  has  given  them  no  statutory  right. 

Phipson  {Gray  with  him),  for  the  defendants. — The  de- 
fendants are  entitled  to  make  this  charge  of  12*.  6d.  when 
they  act  as  common  carriers.  The  tolls  mentioned  in  the 
8  &  9  Vict  c.  clxix.  are  for  the  use  of  the  railway  by 
persons  as  freighters.  All  persons  may  carry  goods  on 
the  railway  in  their  own  carriages,  in  which  case,  by  sec- 
tion 104,  the  tonnage  is  two  pence  per  mile,  but,  if  conveyed 
in  carriages  belonging  to  the  Company,  they  are  entitled  to 
charge  in  addition  one  halfpenny  per  ton  per  mile.  The 
93rd,  94th  and  95th  sections  of  the  8  &  9  Vict  c  20 
apply  to  this  toll,  which  is  a  tonnage  rate  payable  for  the 
use  of  the  railway.  The  104th  section  of  the  8  &  9 
Vict,  c  clxix.  expressly  says  "  that  the  Company  may  de- 
mand the  following  tolls  for  the  use  of  the  railway"  The 
intention  was,  that  any  person  might  use  the  railway  as  a 
highway  on  payment  of  the  tolls.  The  110th  section  re- 
cites "that  the  Company,  at  the  request  of  the  freighters  on 
their  existing  railways,  have  agreed  to  improve  such  railways 

(a)  6E.&B.  77. 
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so  as  to  adapt  them  for  the  passage  of  locomotive  steam 

engines,  and  also  to  become  carriers  on  such  railways,"  &c. 

It  then  enacts  that  the  Company  shall,  within  three  years,  •• 

adapt  their  railways  for  the  convenient  passage  of  loco-        shire 

Railway  Co* 
motive  steam  engines  for  the  carriage  of  goods,  and  provide 

carriages  and  locomotive  steam  engines,  and  erect  stations, 
&c.  [Wilde,  B.— By  the  86th  section  of  the  8  &  9 
Vict.  c.  20  the  Company  may  carry  and  convey  on  their 
railway  passengers  and  goods,  "  and  make  such  reasonable 
charges  in  respect  thereof  as  they  may  from  time  to  time 
determine  upon,  not  exceeding  the  tolls  by  the  special  Acts 
authorized  to  be  taken  by  them."]  The  meaning  is  that 
the  Company  shall  not  make  charges  exceeding  the  tolls 
prescribed  by  the  special  Act,  in  respect  of  carrying  as 
common  carriers.  [fFilde,  B. — The  90th  section  of  the 
8  &  9  Vict,  c.  20  enables  the  Company  to  vary  the 
tolls  by  the  special  Act  authorized  to  be  taken.]  That 
has  reference  to  tolls  properly  so  called,  and  to  which  the 
93rd,  94th  and  95th  sections  apply.  The  90th  section  is  not 
required  with  reference  to  carriers  charges,  because  pro- 
vision is  made  for  them  by  the  86th  section.  [Bramwell,  B., 
referred  to  the  106th  section  (a)  of  the  8  &  9  Vict  c.  clxix.] 
That  clause  relates  to  the  Company  as  carriers.  Having 
complied  with  the  requisitions  of  the  Act,  by  providing 
locomotive  power  and  erecting  stations,  &c,  the  Company 
are  entitled  to  charge  for  these  services  which  are  incidental 
to  their  business  as  common  carriers.  It  could  never  have 
been  intended  that  they  should  be  compelled  to  carry,  and 
yet  be  restricted  to  the  tolls  for  the  use  of  the  railway.  By 
the  128th  section  the  Company  are  required  to  carry  as 

(a)  Section  106. — "And  with  the  rate  of  tolls  hereby  prescribed 
respect  to  small  packages    and  the  Company  may  lawfully  de- 
single  articles  of  great  weight,  be  mand  the  tolls  following"  (that  is  * 
it  enacted,  that  notwithstanding  to  say),  &c. 
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common  carriers  within  three  years  after  the  passing  of 

their  Act.     Now,  if  the  railway  was  completed  in  one  year 

v.  they  would  be  entitled  to  the  tolls  prescribed  by  the  Act; 

Monmouth* 

shire        then  are  they  to  have  no  remuneration  for  the  increased 

expense  and  risk  when,  at  the  end  of  three  years,  they  be- 
come common  carriers  ?  There  is  nothing  in  the  Acts  to 
prohibit  them  from  charging,  in  addition  to  the  toll,  a  rea- 
sonable sum  for  the  services  rendered  and  accommodation 
afforded  by  them  as  common  carriers. 

J.  Brown,  in  reply. — If  the  construction  contended  for 
by  the  defendants  be  correct,  all  railway  Companies  whose 
Acts  are  framed  in  this  way  are  without  any  limitation  of 
charge  when  they  act  as  common  carriers.— He  was  then 
stopped  by  the  Court 

Pollock,  C.  B.— We  are  all  of  opinion  that  this  charge 
ought  not  to  have  been  made.  The  question  is,  whether 
the  Company  are  entitled  to  charge  in  respect  of  the  ser- 
vices mentioned  in  the  case,  and  for  which  they  claim  what 
are  called  "  terminal  charges."  I  am  of  opinion  that  they 
cannot.  It  appears  by  the  case  that,  on  the  24th  and  25th 
of  November,  1859,  100  sacks  of  flour,  weighing  altogether 
twelve  tons  and  a  half,  and  addressed  to  the  plaintiff  at  the 

* 

railway  station,  Pontypool,  were  taken  to  the  goods  station 
of  the  defendants'  railway  at  Newport,  and  were  there 
delivered  to,  and  received  by,  the  defendants  as  common 
carriers,  to  be  carried  by  them  upon  their  railway  to  Ponty- 
pool, and  there  delivered  to  the  plaintiff.  The  flour  was 
brought  to  the  station  at  Newport  by  the  plaintiff's  agents, 
and  was  received  by  the  defendants'  servants  there,  who 
assisted  in  unloading  the  same,  and  then  wheeled  it,  on  the 
defendants'  platform  trucks,  along  their  platform,  and  loaded 
it  into  the  defendants'  trucks.      For  these    services   the 


EASTER  TERM,    24    VICT.  653 

Company  have  no  right  to  charge  anything   more    than        1861. 
the  tolls  authorized  by  their  Acts.     They  might  as  well 


Pegleb. 


charge   for  the  expense  of  making   the  railway,  or  any  ». 

other  cost.    Therefore  I  think  the  plaintiff  is  entitled  to  our        shibs 

.    *  Railway  Co. 

judgment. 

Martin,  B. — I  am  of  the  same  opinion.  Except  the 
charge  for  "  making  proper  entries  of  the  receiving  and  de- 
livering the  flour  by  the  defendants'  clerks  and  agents,  in 
books  kept  for  that  purpose "  (which  is  obviously  for  the 
benefit  of  themselves),  all  that  [they  seek  to  charge  for 
was  done  by  them  as  common  carriers,  and  for  the  purpose 
of  affording  a  reasonable  facility  of  loading  and  unloading 
the  goods.  But  the  128th  section  requires  them  to  carry 
as  common  carriers  for  hire,  by  locomotive  engines,  pas- 
sengers and  goods,  and  to  afford  all  persons  sending  goods 
upon  their  railways  every  reasonable  convenience  and 
facility  for  loading  and  unloading  them  ;  so  that  a  positive 
duty  is  imposed  upon  them  in  this  respect.  Then,  by  the 
interpretation  clause,  the  word  "toll"  shall  include  any 
charge  or  payment  for  any  passenger  or  goods  conveyed 
upon  the  railway,  whether  for  the  use  of  the  railway,  or  for 
moving  power,  or  for  the  use  of  carriages.  What  could 
the  legislature  do  more  than  provide  that  the  word  "toll" 
shall  have  this  general]  meaning — that  it  shall  include 
the  charges  for  everything  a  carrier  does  ?  Here  is  a  Com- 
pany who  are  bound  to  carry  on  their  railway,  and  are 
required  to  charge  one  sum  for  the  use  of  the  railway,  loco- 
motive power  and  carriages.  It  is'said,  that  for  the  reason- 
able facilities  they  afford  they  may  charge  what  they  like, 
for  that  is  what  the  contention  comes  to.  But,  it  seems  to 
me  that  the  meaning  of  the  Act  of  Parliament  is,  that  the 
Company  may  make  a  bargain  with  the  public  for  the  con- 
venience and  accommodation  they  afford ;  but,  if  there  is 
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1861.  no  bargain,  tbey  are  bound  to  carry  at  the  rate  per  ton  per 

)^     '  mile  fixed  by  their  Act. 

Pegler  j 

V. 

Monmouth* 

shirk  Bramwell,  B. — I  am  of  the  same  opinion.     Mr.  JPhip- 


Bailway  Co. 


sons  argument  is,  that  the  tolls  prescribed  by  the  Act  do 
not  apply  when  the  Company  act  as  common  carriers,  and 
that  they  may  provide  a  railway,  locomotive  power  and 
carriages,  and  yet  not  be  common  carriers.  That  is  an 
ingenious  argument,  and  perhaps  it  might  be  so  if  the 
Company  thought  fit  to  make  such  an  arrangement.  They 
might  say,  "  Here  is  the  railway,  locomotive  engines  and 
trucks ;  you  must  drive  them  yourself,  we  will  undertake  no 
responsibility."  However,  they  did  not  do  so,  but  took  the 
plaintiff's  goods  without  any  such  stipulation.  Now,  it  is 
manifest  to  my  mind  that  the  128th  section  requires,  not 
only  that  the  Company  shall  be  common  carriers  for  hire,  but 
upon  payment  of  the  tolls  mentioned  in  the  Act,  otherwise 
it  would  be  nugatory.  To  say  that  the  Company  shall  be 
carriers,  at  whatever  rate  they  choose  to  charge,  is  saying 
nothing,  because,  if  they  did  not  like  to  carry,  they  might 
charge  any  amount  they  pleased,  and  so  prevent  the  public 
from  employing  them.  The  meaning  of  the  128th  section 
is,  that  they  shall  be  carriers  on  the  terms  prescribed,  and 
entitled  to  charge  at  the  rate  mentioned,  and  no  more. 
Therefore,  it  seems  to  me  that  the  Company,  having  made 
no  previous  bargain  with  plaintiff  for  a  further  sum,  are  not 
entitled  to  it.  Possibly  the  Company  may  ultimately  suc- 
ceed in  making  the  public  pay  more,  because  they  may 
say,  "  We  will  carry  your  goods,  but  will  do  nothing  to  help 
you :  you  must  bring  your  goods  to  the  trucks,  and  then 
we  will  carry  them,  and,  when  they  are  unloaded,  we  will 
afford  you  no  facility  for  taking  them  away."  In  such  case, 
it  may  be  that  the  owner  of  the  goods  would  say,  "I  will 
pay  something  for  the  accommodation."     But  that  must  be 
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by  way  of  bargain:  in  the  absence  of  any  bargain,  the 
statutory  tolls  apply  when  the  Company  act  as  common 
carriers. 

Wilde,  B. — I  am  also  of  opinion  that  the  Company  are 
restricted  to  the  "  tolls n  specified  in  their  special  Act. 
The  argument  of  Mr.  Phipson  is,  that  the  tolls  do  not  apply 
where  the  Company  act  as  common  carriers ;  and,  indeed, 
he  was  obliged  to  take  that  line  of  argument,  because  the 
general  Act,  8  &  9  Vict.  c.  20,  s.  86,  expressly  provides 
that  it  shall  be  lawful  for  the  Company  to  carry  and  convey 
goods  offered  to  them  for  that  purpose,  "  and  to  make  such 
reasonable  charges  in  respect  thereof  as  they  may  from 
time  to  time  determine  upon,  not  exceeding  the  tolls  by 
the  special  Act  authorized  to  be  taken  by  them."  Looking 
at  the  special  Act,  it  is  obvious  that  the  tolls  therein  speci- 
fied do  apply,  whether  the  Company  carry  for  other  people 
as  freighters,  or  by  themselves  as  carriers.  First,  there  is 
no  limitation  to  the  word  " tolls;"  and,  secondly,  in  the 
106th  section  the  word  "tolls"  is  used  with  reference  to 
the  carriage  of  small*  packages,  and  beyond  all  doubt  to  the 
carrying  of  them  by  the  Company.  I  was  struck  with  the 
remark  of  my  brother  Bramwell,  that,  if  the  tolls  did  not 
apply  to  the  Company  as  common  carriers,  it  would  be  idle 
to  enact  that  they  shall  be  common  carriers,  because,  if 
they  did  not  like  to  carry,  they  might  charge  what  they 
pleased,  and  so  prevent  the  public  from  employing  them. 
Therefore,  I  think  that  the  tolls  mentioned  in  the  special 
Act  do  apply  to  goods  carried  by  the  Company  as  common 
carriers;  and,  consequently,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


1861. 

Fegler 

V. 

Monmouth- 
shire 
Railway  Co. 
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May  7.  LeMERE  V.    ELLIOTT. 

In  order  to       ACTION  for  money  payable  by  the  defendant  to  the 

account  Stated  plaintiff  on  an  account  stated. 

£2£2£        Plea-Never  indebted. 

^ewfowdUe         ^e  cau8e  was  tr*e^  before  Channell  B.,  without  a  jury, 

where  the         at  fa  Middlesex  Sittings  in  the  present  Term,  when  the 

defendant  ©  t 

verbally  following  facts  appeared.— In  May  1860  the  plaintiff,  who 

agreed  to  pur- 
chase of  the      carried  on  business  as  an  oil  and  colourman  in  High  Street, 

lease  and  Shoreditch,  verbally  agreed  with  the  defendant,  who  had 

ISpremises,  been  a  publican,  to  sell  him  the  lease  and  goodwill  of  his 
aslbed  forT*8  premises.  I*  was  arranged  that  the  defendant  should  give 
de*j"o  ^Vfor  ihe  plaintiff  185/.  for  the  lease,  goodwill  and  fixtures,  and 
25*.,  but  after-  a  sura  not  to  exceed  250/.  on  valuation  of  stock  in  trade. 

wards  refused 

to  complete       The  valuation  was  to  be  made,  and  a  written  agreement 

the  purchase :  . 

— Held,  th&t  entered  into,  on  completion  of  the  bargain  on  the  21st 
wasnotevi-  June  following.  In  the  meantime  the  plaintiff  was  to 
account  stated  introduce  the  defendant  to  his  out-door  customers  by 
driving  him  about  with  him,  and  to  allow  the  defendant  to 
serve  in  his  shop  behind  the  counter;  also  to  introduce 
him  to  his  wholesale  customers  and  instruct  him  in  the 
business.  There  were  certain  rooms  on  the  first  and 
second  floor  of  the  premises  which  the  plaintiff  had  let  to 
weekly  tenants,  and  notice  to  quit  was  to  be  given,  but 
nothing  was  said  by  whom.  The  plaintiff  drove  out  the 
defendant  several  times,  and  introduced  him  to  the  out-door 
and  wholesale  customers ;  and  the  defendant  served  behind 
the  counter  and  was  instructed  in  the  business.  When 
the  terms  were  agreed  to,  the  plaintiff  required  a  deposit 
of  25/.  The  defendant  said  he  had  not  so  much  with  him, 
but  would  give  an  I.  O.  U.  for  the  amount,  and   he  gave 
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the  I.  O.  U.  upon  which  this  action  was  brought     The 
tenants  quitted  before  the  21st  of  June,  in  consequence  of 

a  notice  given  by  the  defendant.     On  the  27th  July  the  *• 

Elliott- 
defendant  refused  to  complete  the  contract,  and  in  October 

the  plaintiff  sold  the  business  to  another  person. 

The  learned  Judge  nonsuited  the  plaintiff,  on  the  ground 

that,  if  a  question  of  law,  he  decided  there  was  no  account 

stated ;  if  not  a  question  of  law,  but  a  question  for  him 

on  the  evidence,  sitting  as  a  jury,  then  he  said  no  account 

stated  was  proved.     But  if,  supposing  a  jury  present,  he 

ought  to  have  directed  them  that  they  ought  to  find  an 

account  stated,  then  the  plaintiff  was  to  have  leave  to  move 

to  enter  a  verdict  for  25L 

Phipson  now  moved  to  enter  the  verdict  for  the  plaintiff. — 
There  was  evidence  of  an  account  stated.  [Channell,  B.— 
An  "  account  stated"  means  an  account  stated  of  a  debt 
due  from  the  defendant  to  the  plaintiff.  Here  the  I.  O.  U. 
was  merely  given  as  a  security  for  a  deposit.  Martin,  B.— 
There  was  no  account  stated,  because  there  was  no  debt 
due  from  the  defendant  to  the  plaintiff.]  An  I.  O.  U.  is 
an  acknowledgment  on  the  face  of  it  of  an  existing  debt ; 
and  though  at  the  time  it  is  given  no  debt  has  accrued,  if 
there  is  a  subsequent  consideration,  it  is  to  that  extent  a 
good  account  stated.  Here  the  consideration  was  the 
introducing  the  defendant  to  the  plaintiff's  customers,  and 
instructing  him  in  the  business.  If  a  person  gave  an 
I.  O.  U.  for  goods  which  were  afterwards  supplied  to  him, 
the  I.  O.  U.  would  be  evidence  of  an  account  stated ;  and 
if  the  amount  exceeded  the  consideration,  the  holder  would 
be  a  trustee  for  the  excess.  [Martin,  B. — The  old  form  of  a 
count  on  an  account  stated  was  this : — "  And  whereas  the 
said  C.  D.  afterwards,  to  wit,  on  &c,  accounted  with  the 
said  A.  B.  of  and  concerning  divers  sums  of  money  from 
the  said  C.  D.  to  the  said  A.  B.  before  that  time  due  and 
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owing,  and  then  in  arrear  and  unpaid.     And  upon  that 

account  the  said  C.  D.  was  then  and  there  found  to  be  in 

».  arrear  and  indebted  to  the  said  A.  B.  in  the  sum  of  £         " 

Elliott. 

&c  Wilde,  B. — In  Porter  v.  Cooper  (a)  Parke,  B.  said, 
"  I  agree  with  what  has  fallen  from  my  brother  Alderson 
in  the  course  of  the  discussion,  that  in  the  later  cases  the 
Courts  have  deviated  far  from  what  was  the  original 
meaning  of  an  account  stated.  I  take  the  rule  to  be  this: 
that  if  there  is  an  admission  of  a  sum  of  money  being  due, 
for  which  an  action  will  lie,  that  will  be  evidence  to  go  to 
the  jury  on  the  count  for  an  account  stated."]  A  mere 
admission  of  a  debt  is  sufficient  to  support  an  account 
stated.  In  Cocking  v.  Ward  (b)  it  was  held  that,  though 
no  action  for  the  consideration  will  lie  on  a  verbal  agree- 
ment for  the  transfer  of  land,  notwithstanding  the  transfer 
has  been  effected  and  nothing  remains  to  be  done  but  to 
pay  the  consideration,  yet,  when  after  the  transfer  the 
transferee  admits  to  the  transferor  that  he  owes  him  the 
stipulated  price,  the  amount  may  be  recovered  in  a  count 
on  an  account  stated.  If  the  rule  stated  by  Parke,  B.,  in 
Porter  v.  Cooper  (a)  be  correct,  no  action  would  lie  in  Cocking 
v.  Ward.  There  Tindal,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  said :  "  In  Knowles  v.  Michel  (c),  the  ground 
of  the  original  debt  was  a  sale  to  the  defendant  of  standing 
trees,  which  the  defendant  afterwards  procured  to  be  felled 
and  taken  away ;  and  the  objection  was  that  the  plaintiff 
could  not  recover  on  the  original  contract  for  standing  trees 
which  formed  part  of  the  realty :  but  it  was  held,  never- 
theless, that  the  acknowledgment  of  the  price  to  be  paid 
for  the  trees,  after  they  were  felled  and  applied  to  the  use 
of  the  defendant,  was  sufficient  to  sustain  the  count  on  the 
account  stated;  Lord  Ellenborough  saying,  that  if  there 
were  an  acknowledgment  by  the  defendant  of  a  debt  due 

(a)  1  C.  M.  &  R.  387.  394.  (b)  1  C.  B.  858. 

(r)  13  East,  249. 
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to  the  plaintiff  upon  any  account,  it  was  sufficient  to  enable        1861. 
him  to  recover  on  an  account  stated.1' 

Pollock  C.  B. — We  are  of  opinion  that  there  ought  to 
be  no  rule.  The  holder  of  an  L  O.  U.  cannot  be  con- 
sidered in  the  same  position  as  the  payee  of  a  promis- 
sory note.  Though  a  promissory  note  cannot  be  sued 
upon  if  made  without  consideration,  yet,  if  consideration 
be  afterwards  given,  it  may  be  made  available  to  that  amount. 
An  I.  O.  U.  professes  to  be  the  result  of  an  account  stated 
in  respect  of  a  debt  due ;  and  it  is  important  not  to  make 
fiction  supply  the  place  of  truth,  and  say  that  an  account 
has  been  stated  in  respect  of  a  debt,  when  in  reality  there 
was  none . 

Martin,  B. — I  am  also  of  opinion  that  there  ought  to  be 
no  rule.  An  account  stated  is  that  mentioned  in  the  old 
form  of  declaration  to  which  I  have  referred.  No  doubt, 
what  is  said  by  Parke,  B.,  in  Porter  v.  Cooper  (a)  is  the 
essence  of  it,  viz.,  that  there  must  be  an  admission  of  a 
debt  due.  In  Whitehead  v.  Howard  (ft)  it  was  also  said  that 
there  must  be  a  real  existing  debt  due.  Here  there  was 
no  debt  whatever.  Supposing  there  was  a  part  performance 
of  the  agreement,  that  is  nothing  more  than  an  executory 
contract,  to  be  performed  by  the  sale  of  the  house  and 
business ;  and  so  long  as  it  remains  unexecuted  there  is  no 
consideration  for  an  account  stated. 

Wilde,  B.— I  am  of  the  saine  opinion.  There  was  no 
sum  admitted  to  be  due  for  which  an  action  would  lie ;  and 
upon  the  substance  of  the  transaction  there  was  no  debt  to 
support  an  account  stated. 

Channell,  B. — I  am  of  the  same  opinion  as  I  was  at 
the  trial.  Rule  refused, 

(a)  1  C.  M.  &  R.  387.  394.  (6)  5  Moore,  105. 
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having  nego- 
tiated with 
lie  plaintifE 
a  hop-grower, 
for  the  pur- 
chase, by  Mm- 
pie,  of  some 
liopa,  went 
with  him  to 
his  factor, 
when  the  de- 
fendant agreed 

hope,  and  in 
the  presence 
of  both  parties, 
the  factor 

bought  and 
■old  notes,  the 
former  of 
which  con- 
tained the 
name  of  the 
defendant,  and 
was  delivered 
by  the  factor 
to  him.    The 


Dabbell  v.  Evans  and  Others. 

xiCTION  for  cot  accepting  bops  sold  by  the  plaintiff 
the  defendant 

Plea. — Non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Silting 
after  last  Michaelmas  Term,  the  following  facta  appeared  :- 
The  plaintiff,  who  was  a  hop-grower,  in  Surrey,  having  som 
bops  to  sell,  sent  a  sample  of  them  to  Messrs.  Noakes,  hi 
hop-factors,  in  the  borough  of  Soutbwark.  One  of  the  d> 
fendants  went  there  and  inspected  (be  sample,  and  inquire 
the  price.  On  the  19th  of  October,  1860,  the  same  df 
fendant  met  the  plaintiff  in  London,  and  after  some  con 
vernation  about  the  purchase  of  the  hops  went  with  him  t 
Messrs.  Noakes.  There  the  plaintiff  agreed  to  sell  the  de 
fendants  thirty-three  pockets  of  bops,  according  to  sample 
at  16/.  16&  per  cwt.,  and  one  of  the  Messrs.  Noakes  wrot 
in  their  book  bought  and  sold  notes  as  follows : — 


>M. 

PokU. 

"  Sold  to  Messrs.  Evans, 

Baa*. 

rw* 

Messrs.  Evans, 

33 

T.  DarreU— Ryamh 

Bought  of  T.  P.  and  W.  Noaie 

and  Addington  £16  16 

83 

t.  Dan-ell.           ") 

Ryarsh            \£\Q  1 

20th 

Octr.   Ml/1860 

and  Addington     J 

SO 
Octr.  »/1860 

date  of  the  notes  was  altered  by  the  factor,  at  the  requestor  the  defendant,  in  order  to  gii 
him  further  time  for  payment.     The  hops  were  afterwards  weighed  in  the  presence  of  tr. 

nintiff  and  defendant,  when  a  dispute  arose  aa  to  their  weight  and  condition,  and  tr, 
sndant  refused  to  accept  them. — Held,  that  the  factor  was  not  the  agent  of  the  defend*! 
to  bind  him  by  signing  nis  name  to  the  contract,  and  therefore  there  was  no  sofflciei 
)to  in  writing  within  the  17th  section  of  the  Statute  of  Frauds. 
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Messrs.  Noakes  tore  off  the  bought  note  and  gave  it,  in        1861. 
the  presence  of  the  plaintiff,  to  the  defendant ;  the  sold  note      ^J^^"-' 
was  given  to  the  plaintiff.     The  date  of  the  notes  was  altered  »• 

by  Messrs.  Noakes,  at  the  request  of  the  defendant,  from 
Friday  the  19th  to  Saturday  the  20th  of  October,  it  being 
the  custom  in  the  hop  trade  to  pay  on  the  Saturday  next 
after  the  purchase,  so  that  by  the  alteration  the  defendant 
obtained  a  week's  time  for  payment  The  samples  and  an 
invoice  were  afterwards  sent  to  the  defendants.  On  the 
23rd  of  October  the  hops  were  sent  to  the  factor,  according 
to  usage,  to  be  weighed.  The  plaintiff,  and  also  one  of 
the  defendants  was  present  during  some  portions  of  the 
weighing.  One  of  Messrs.  Noakes's  warehousemen  weighed 
for  the  plaintiff,  and  one  of  the  defendant's  men  weighed 
for  them.  A  dispute  arose  about  the  weight  of  the  hops, 
and  the  defendant  said  they  were  wet  or  damp,  and  refused 
to  accept  them.  The  market  value  of  the  hops  afterwards 
fell,  so  that  on  the  3rd  of  November,  the  day  for  payment, 
the  hops  were  not  worth  more  than  8/.  a  cwt. 

It  was  submitted,  on  behalf  of  the  defendants,  that  there 
was  no  note  or  memorandum  in  writing  signed  by  the  de- 
fendants or  their  agent  lawfully  authorized,  as  required  by 
the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c  3. 
A  verdict  was  entered  for  the  plaintiff  for  420/.,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit. 

Lush,  in  the  following  term,  obtained  a  rule  nisi  accordi- 
ngly >  against  which 

T.  Jones  and  Waddy  shewed  cause. — The  signature  of  the 
defendant's  name  on  the  bought  note  by  Messrs.  Noakes  is 
sufficient  to  satisfy  the  requisites  of  the  17th  section  of  the 
Statute  of  Frauds.  [Pollock,  C.  B.— A  broker  is  the  agent 
of  both  buyer  and  seller ;  a  factor  is  the  agent  of  the  seller 
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1861.        only.]     The  defendants  treated  Messrs.  Noakes  as   their 
agent  for  the  purpose  of  making  a  valid   contract     The 
date  of  the  note  was  altered  by  Messrs.  Noakes   at  the  re- 
quest of  the  defendants.      The  samples  and  invoice  were 
sent  to  the  defendants,  and,  up  to  the  time  of  weighing, 
both  parties  acted  on  the  faith  of  this  being" a  valid  contract 
In  Schneider  v.  Norris  (a)  a  bill  of  parcels  in    which  the 
vendor's  name  was  printed,  and  that  of  the  vendee  written 
by  the  vendor,  was  held  a  sufficient  memorandum  within  the 
statute.  So,  where  the  vendee  wrote  in  his  own  book  a  note  of 
the  contract,  which  contained  his  name  and  was  signed  by 
the  vendor's  agent,  that  was  held  sufficient:    Johnson  v. 
Dodgson  (&).     The  rule,  that  one  contracting  party  cannot 
be  an  agent  for  the  purpose  of  binding  the  other  by  his 
signature,  is  confined  to  cases  where  the  party  acting  as 
agent  for  the  other  is  not  only  a  principal  but  a  party  upon 
the  record:  Farebrotker  v.  Simmons  (c).     But  no  case  has 
decided  that,  where  the  party  who  signs  the  note  is  not  a 
principal  but  the  agent  of  one  of  the  contracting  parties,  his 
signature  will  not  bind  the  other  party.  Farebrotker  v.  Sim- 
mons (c),  which  was  decided  on  the  authority  of  Wright  v. 
Dannah  (d)  is  commented  on  in  Bird  v.  Boulter  (e),  where  it 
was  held  that  the  auctioneer's  clerk,  who  wrote  the  name  of 
the  buyer  in  the  sale  book  with  his  assent,  was  his  agent  for 
the  purpose  of  charging  him  with  the  contract.      There 
LittledaUy  J.,  said :    "  It  is  indeed  irregular  that  the  real 
buyer  or  seller  should  make  the  other  party  his  agent  to 
sign  a  memorandum  under  the  statute ;   but  when  that  is 
done   through  a  third  person  the  objection   is  removed. 
[Wilde,  B. — You  must  establish  that  the  factor,  at  the  time 
he  wrote  the  defendants'  name,  affected  to  write  it  for  the 

(a)  2  M.  &  Sel.  286.  (d)  2  Camp.  203. 

(ft)  2  M.  &  W.  653.  (e)  4  B.  &  Adol.  443. 

(c)  5  B.  &  Aid.  333. 
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defendants.]     The  circumstance  of  the  party  who  signed        1861. 
being   a  factor  will  not  prevent   a  jury  from  coming  to      ^^^^ 
the  conclusion  that  he  signed  as  agent  for  the  defendants.  »• 

The  conduct  of  the  defendant  shews  that  he  considered 
Messrs.  Noakes  his  agent  for  the  purpose  of  drawing  up 
the  contract  [Martin,  B. — It  has  been  decided,  whether 
rightly  or  wrongly,  that  the  person  signing  need  not  be  an 
agent  to  make  the  contract,  but  only  to  sign  it.]  There  is 
no  foundation  for  the  distinction  between  a  broker  and  a 
factor  when  signing  a  contract.  Neither  a  broker  nor  an 
auctioneer  is  necessarily  agent  for  both  contracting  parties ; 
that  depends  on  the  facts  of  each  particular  case :  Bartlett  v. 
Purnell  (a).  [Pollock,  C.  B.,  referred  to  Graham  v.  Mus- 
son  (&).]  That  case  is  distinguishable,  because  there  the 
name  of  the  buyer  did  not  appear  on  the  note,  but  the 
seller's  agent  signed  his  own  name,  and  there  was  no  evi- 
dence that  he  was  authorized  to  sign  it  as  agent  for  the 
buyer.  Coltman,  J.,  there  observed  that  "if  the  seller's 
agent  had  signed  the  buyer's  name,  without  any  expression 
of  dissent  by  him,  the  case  would  have  been  brought  very 
near  Bird  v.  Boulter  n  (c).  [Wilde,  B. — Suppose  a  person 
goes  into  a  shop  and  purchases  goods  above  the  value  of 
10/.,  and  says  to  the  shopman,  "  make  out  an  invoice  of 
the  goods,"  and  he  does  so,  and  hands  it  to  the  purchaser, 
how  does  that  amount  to  an  authority  to  sign  his  name 
as  agent  ?  This  case  is  no  more  than  that]  In  Mews  v. 
Carr  (d)  the  memorandum  was  signed  by  the  auctioneer 
for  his  own  guidance,  and  was  never  intended  to  be 
handed  over  to  the  other  party  as  a  note  of  the  contract. 
Even  assuming  that  Messrs.  Noakes  had  not  sufficient  autho- 
rity, at  the  time,  to  bind  the  defendants  by  signing  their 
names  to  the  contract,  the  subsequent  ratification  of  their 

(a)  4  A.  &  E.  792.  (c)  4  B.  &  Adol.  443. 

(b)  7  Scott,  769.  (d)  1  H.  &  N.  484. 
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1861.  act  rendered  them  agents  lawfully  authorized  within  the 
meaning  of  the  statute :  Maclean  v.  Dunn  (a).  [  Wilde,  B. 
— The  person  whose  act  is  ratified  must  have  acted  far 
the  principal,  without  authority:  here  you  must  establish 
that  what  was  done  by  Messrs.  Noakes  was  done  on  behalf 
of  the  defendants.]  An  authority  may  be  presumed  from 
subsequent  acts  of  assent  or  acquiescence,  and  a  small  matter 
will  be  evidence  of  such  assent :  Paley  on  Principal  and 
Agent,  p.  171,  3d  ed. 

Hawkins  and  Harrison  appeared  in  support  of  the  rule, 
but  were  not  called  upon  to  argue. 

Bramwell,  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute.  There  is  no  doubt  about  the  law  with  respect 
to  the  true  construction  of  the  17th  section  of  the  Statute 
of  Frauds,  which  enacts  "  that  no  contract  for  the  sale  of 
any  goods,  wares,  or  merchandize,  for  the  price  of  10£ 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall,"  first,  "  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same ;  or,"  secondly,  "  shall  give  some- 
thing as  earnest  to  bind  the  bargain  or  in  part  payment ; 
or,"  thirdly,  "  unless  some  memorandum  or  note  in  writing 
of  the  said  bargain  be  made  and  signed  by  the  parties  to 
be  charged  with  such  contract,  or  their  agents  thereunto 
lawfully  authorized"  The  difficulty  arises  from  the  appli- 
cation of  the  statute  to  the  facts  of  each  transaction.  The 
enactment  has  been  much  praised,  but  everything  appears 
to  be  done  to  avoid  making  a  binding  contract  within  it 
Many  authorities  have  been  cited ;  but  no  one  has  gone  to 
the  extent  of  deciding  that  a  document  like  this  is  a  memo- 
randum signed  by  an  agent  lawfully  authorized. 

The  facts  are  these : — The  plaintiff  had,  in  the  country, 

(a)  4  Bing.  722. 
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some  hops  for  sale,  and  be  sent  a  sample  of  them  to  bis 
factor  in  London.     One  of  the  defendants  went  there,  and 
inspected  that  sample,  and  inquired  the  price.     That  de- 
fendant afterwards  met  the  plaintiff,  and,  having  conversed 
about  the  hops  and  the  price,  went  with  him  to  the  factor's, 
where  the  sample  was,  and  agreed  to  purchase  33  pockets 
of  the  hops  at  16/.  16*.  per  cwt.     By  the  custom  of  the 
hop-market  the  factor  acts  for  the  seller,  and  what  he  does 
is  on  behalf  of  the  seller  alone.     In  this  case  the  factor 
made  out  a  note  of  the  bargain,  dated  the  19th  of  October, 
the  day  of  the  transaction,  but  the  defendant  requested 
him  to  alter  it  to  the  20th.     No  doubt,  the  factor  might 
have  asked  the  defendant,  who  was  present,  to  sign  the 
note,  which  would  have  ratified  the  contract,  but  he  did 
not;  and  the  defendant  signed  nothing.     This  bad  system, 
by  which  the  seller  is  bound  and  the  buyer  is  not,  appears 
to  prevail  in  the  hop-market,  and,  I  understand,  the  like 
custom  prevails  in  the  corn- market.     The  defendant  might 
have  said  to  the  factor,  "  Sign  this  note  on  our  behalf;" 
and,  if  he  had  done  so,  his  firm  would  have  been  bound: 
or,  though  the  defendant  did  not   give  express   instruc- 
tions, he  might,  by  his  acts  or  conduct,  have  shewn  an 
intention  to  be  bound.     Here,  however,  the  defendants 
never  authorized  the  factor  to  sign  for  them ;    nor  is  there 
anything  to  shew  an  intention  on  their  part  to  be  bound  by 
his  signature.     I  agree  with  the  observation  of  my  brother 
Wilde9  in  the  course  of  the  argument,  that  this  is  like  the 
case  of  a  person  going  into  a  shop,  and,  having  bought  a 
quantity  of  goods,  saying,  "  Make  me  out  an  invoice  of  the 
goods;  do  not  make  the  price  payable  immediately,  but  in 
a  week ;"  or  where,  the  invoice  being  made  out,  he  directs 
some  alteration.     The  defendants  had  no  notion  of  confer- 
ring an  authority  on  the  factor  to  act  for  them,  nor  had  the 
factor  the  slightest  idea  that  he  was  authorized  to  act  on 
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1861.        the  defendants'  behalf.     For  these  reasons,  I  am  of  opinion 
^T~r^"-'      that  the  Lord  Chief  Baron  was  right  at  the  trial,  and  the 
9.  rule  must  be  absolute, 

Evans. 

Martin,  B. — I  did  not  hear  the  whole  of  the  argument, 
and  therefore  decline  saying  anything. 

Wilde,  B. — I  am  also  of  opinion  that  the  ruling  of  the 
Lord  Chief  Baron  was  correct  In  order  to  constitute  a 
binding  contract,  within  the  17th  section  of  the  Statute  of 
Frauds,  there  must  be  a  memorandum  signed  at  the  time, 
either  by  the  buyer  himself  or  an  agent  authorized  on  his 
behalf.  The  question  then  is  whether  this  document 
which  is  not  signed  by  the  defendants,  is  a  memorandum 
signed  by  an  agent  on  their  behalf.  It  is  competent  for 
the  seller's  agent  to  act  for  the  purchaser ;  and,  in  that  case, 
a  note  signed  by  him  would  bind  the  purchaser.  Whether 
or  no  this  note  was  handed  to  the  defendant  who  was 
present  and  looked  at  it,  does  not  seem  to  me  material, 
because  we  may  assume  that  he  was  satisfied  with  it  as 
altered.  The  question  is,  whether  he  was  satisfied  with  it 
as  a  note  signed  on  behalf  of  the  defendants.  There  is  no 
evidence  that  he  was.  The  case  is  the  same  as  if  the  de- 
fendants had  asked  for  an  invoice  of  the  goods,  and  it  had 
been  given  to  them. 

Pollock,  C.  B. — I  entirely  concur.  At  the  trial,  I 
thought  it  the  best  course  to  reserve  the  point,  and,  when 
the  matter  comes  to  be  examined,  it  amounts  to  this:  that 
the  defendants  interfered  with  the  note  as  drawn  up,  and 
it  was  altered  accordingly.  We  cannot,  from  that,  infer 
that  they  gave  the  factor  an  authority  to  sign  the  contract 
on  their  behalf;  and  a  person  cannot  adopt  and  ratify  an 
act  which  was  not  originally  done  on  his  behalf.     This  note 
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was  not  signed  on  behalf  of  the  defendants,  for  a  factor  is 

the  agent  of  the  seller,  not  the  buyer.     I  must  say  that  the 

present  case  is  not  one  of  the  most  favourable  instances  of 

the  benefit  of  the  17th  section  of  the  Statute  of  Frauds;  but, 

while  it  remains  in  force,  its  requisites  must  be  complied 

with,  and  Judges  ought  not  to  seek  for  equivalents.     The 

statute  requires  that  the  party  to  be  charged,  or  his  agent 

duly  authorized,  shall  sign  the  note.     I  admit  that  he  need 

not  be  an  agent  to  make  the  contract,  but  he  must  be  an 

agent  to  sign  it 

Rule  discharged. 


667 


1861. 


Darrell 
Evans. 


Waller  and  Another  v.   The   Mayor  Aldermen  and      Apr  a  30. 
Burgesses  of  the  City  of  Manchester* 

X  HE  first  count  of  the  declaration  stated,  that  before  and  By  the  "Man- 
at  the  time  of  the  committing  of  the  grievances,  &c,  the  poration 

Waterworks 
Act,  1847/'  subject  to  the  restrictions  and  provisions  in  that  Act  contained,  the  corporation 
were  empowered  to  construct  a  reservoir  and  intercept  the  waters  of  the  river  Etherow  for 
the  purposes  of  the  Act.  By  section  45,  they  were  not  to  divert  the  water  of  the  Etherow 
until  a  reservoir  should  be  completed  and  filled  with  water.  By  section  46,  they  were 
required  to  discharge  out  of  the  said  reservoir  sixty  cubic  feet  per  second  for  twelve  hours  of 
every  working  day.  By  the  "  Manchester  Corporation  Waterworks  Amendment  Act,  1848," 
sect.  12,  in  lieu  of  sixty  cubic  feet,  seventy-five  cubic  feet  per  second  were  to  be  discharged.  By 
section  15,  in  case  of  any  failure,  neglect  or  default  by  or  in  consequence  of  which  the  quantity 
of  water  required  by  that  Act  to  flow  or  be  discharged  over  the  guage  should  not  so  flow, 
the  corporation  were  to  forfeit  50/.,  by  way  of  penalty,  to  the  occupiers  of  certain  mills.  And 
by  section  17,  it  was  enacted  that  it  should  not  be  lawful  for  the  corporation  to  use  or  appro- 
priate  any  water  flowing  to  the  river  Etherow  until  they  should  have  secured  and  commenced 
to  discharge  the  stipulated  quantity  of  seventy-five  feet  per  second. 

The  corporation  made  a  reservoir  which  from  engineering  difficulties  was  never  completed, 
as  required  by  the  Act  of  1847,  or  with  the  additions  imposed  by  the  Act  of  1(&8,  so 
as  to  be  filled,  with  water  or  capable  of  being  filled  with  water ;  and  water  had  not  been 
discharged  therefrom  in  the  quantity  and  manner  required  by  the  Acts,  or  in  any  larger 
quantity;  but  in  1857  they  diverted  the  water  of  the  Etherow  for  the  supply  of  the  inha- 
bitants within  the  limits  of  the  Acts,  and  since  that  time  have  discharged  certain  quantities 
of  water  from  the  reservoir  during  twelve  hours  of  every  day. 

In  1860  the  plaintiff,  a  millowner  on  the  Etherow,  brought  an  action  against  the  corpora- 
tion. The  declaration  contained  counts  for  wrongfully  diverting  the  waters  of  the  Etherow, 
and  also  count*  for  not  discharging  a  quantity  of  water  equal  to  seventy-five  cubic  feet  per 
second  for  twelve  hours  of  every  working  day.  The  defendants  paid  money  into  Court  as  to 
the  former  counts,  and  to  the  latter  pleaded  that  they  had  not  completed  the  reservoir  and 
works  mentioned  in  the  Act,  so  as  to  make  it  their  duty  to  discharge  water  at  the  rate  speci- 
fied.— Held,  that  the  plea  was  good ;  that  the  defendants  were  not  estopped  from  sotting 
up  the  non-completion  of  the  reservoir,  and  that  the  plaintiffs  were  only  entitled  to  damages 
for  the  loss  of  the  natural  flow  of  the  waters  of  the  Etherow,  and  not  for  the  non-discharge 
from  the  reservoir  of  the  seventy-five  cubic  feet  per  second. 
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plaintiffs  were  lawfully  possessed  of  certain  mills,  &c,  and, 

by  reason  of  the  possession  thereof,  the  plaintiffs  before  and 

«.  at  the  time  of  the  committing  of  the  said  grievances,  of  right 

Mayor,  &c.  . 

of  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to 

have  and  enjoy,  the  benefit  of  the  water  of  a  stream  which 
had  been  used  to  run  and  flow,  and  at  and  during  the  said 
times  ought  to  have  run  and  flowed,  and  still  of  right  ought  to 
ran  and  flow,  to  the  said  premises  of  the  plaintiffs  for  supply- 
ing the  same  with  water:  Yet  the  defendants  wrongfully 
and  injuriously  made  and  placed  certain  dams,  weirs,  &c, 
across  and  by  the  sides  of  and  in  the  banks  of  the  stream 
and  higher  up  the  same  than  the  plaintiffs'  premises,  and 
wrongfully,  &c,  kept  and  continued  the  same,  and  thereby 
wrongfully,  &c,  stopped,  diverted,  and  drew  off,  and  penned 
and  dammed  back,  the  water  of  the  stream,  and  prevented 
the  same  from  flowing  down  to  the  said  mills,  &c. 

Second  count. — That,  before  and  at  the  times  of  the 
passing  and  coming  into  operation  of  the  "  Manchester  Cor- 
poration Waterworks  Act,  1847,"  and  the  "Manchester  Cor- 
poration Waterworks  Amendment  Act,  1848,'*  and  the  days 
and  times  of  committing  the  grievances  hereinbefore  men- 
tioned, the  plaintiffs  were  lawfully  possessed  of  certain  mills, 
&c,  and  by  reason  of  the  premises  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  so  to  do,  the 
benefit  of  the  waters  of,  and  the  waters  flowing  and  passing 
into  the  river  Etherow,  and  mentioned  in  the  45th  section  of 
the  said  Act  of  1847,  which  had  been  used  to  run  and  flow, 
and  still  of  right  ought  to  run  and  flow  to  the  said  premises 
of  the  plaintiffs  for  supplying  the  same  with  water:  Yet  the 
defendants,  after  the  passing  and  coming  into  operation  of 
the  "  Manchester  Corporation  Waterworks  Act,  1847,"  and 
of  the  "  Manchester  Corporation  Waterworks  Amendment 
Act,  1848,"  did,  on  very  many  days  and  times  before  this  suit, 
wrongfully,  unlawfully  and  injuriously,  and  contrary  to  the 
provisions  of  the  said  45th  section  and  other  the  provisions 


Waller 
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of  the  said  Acts,   use,  divert,  interfere    with,  detain  and 

appropriate  for  the  supply  of  the  inhabitants  within  the 

limits  of  the  said  Acts,  certain  water  which,  at  the  time  of  ». 

,  Mayor,  &c. 

the  passing  of  the  said  Acts,  did  flow  and  pass,  and  which  of 

but  for  the  passing  of  the  said  Acts  would  have  flowed  and 
passed  into  the  said  river  Etherow,  and  being  certain  of  its 
waters  mentioned  in  the  said  45th  section ;  although,  on 
the  said  days  or  times  or  any  of  them,  the  reservoir  by  the 
said  Acts  required  to  be  completed  before  using,  diverting, 
interfering  with,  detaining  or  appropriating  the  said  waters 
for  the  purpose  aforesaid,  had  not  been  so  completed,  nor 
had  the  same  been  filled  with  water,  and  water  had  not 
been  and  was  not  discharged  therefrom  in  the  quantity  and 
manner  in  that  behalf  provided  by  the  said  Acts,  nor  in 
any  other  quantity  and  manner  by  the  said  statutes  or 
otherwise  made  lawful  or  sufficient,  contrary  to  the  provi- 
sions of  the  said  statutes,  and  thereby  on  the  said  days  and 
times  of  committing  the  said  grievances,  the  water  of  the 
said  river  and  waters  which  at  the  time  of  passing  the  said 
Acts  did  flow  and  pass,  and  which  but  for  the  wrongful 
acts  aforesaid  would  have  flowed  and  passed  into  the  said 
river  and  down  to  the  plaintiffs'  said  premises,  were  pre- 
vented from  so  flowing,  &c. 

Third  count — That,  before  and  at  the  times  of  committing 
the  grievances  in  this  count  mentioned,  the  plaintiffs  were 
lawfully  possessed  of  mills,  &c,  situate  on  and  immediately 
adjoining  the  river  Etherow,  and  being  some  of  the  mills 
and  works  on  the  river  Etherow  in  the  preamble  of  the 
12th  section  of  the  "Manchester  Corporation  Waterworks 
Amendment  Act,  1848,"  referred  to ;  that  after  the  passing 
and  coming  into  operation  of  the  said  Acts  of  1847  and  1848, 
the  defendants  at  all  times  became  and  were  empowered  to 
carry  the  said  Acts  and  the  provisions  thereof  into  execu- 
tion, and  the  defendants  under  colour  of  the  said  Acts  used, 

VOL.  VI. — N.  8.  B  B  B  EXCH. 
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repairing  or  keeping  the  same  in  repair,  or  other  lawful 

purpose,  &c. 

Fourth  count. — That  at  the  time  &c.  the  plaintiffs  were  ••    . 

r  #  Matoe,  &c 

possessed  of  mills,  &c.,  situate  on  the  river  Etherow,  in  the  of 

MANCEI8TER. 

preamble  of  the   1 2  th  section  of  the  said  Act  of  1848 
referred  to ;  that,  after  the  passing  and  coming  into  opera- 
tion of  the  said  Acts  of  1847  and  1848,  the  defendants  at 
all  times  became  and  were  empowered  to  carry  the  said 
Acts  and  provisions   thereof  into  execution.     And   the 
defendants,  under  colour  of  the  said  Acts,  used,  diverted, 
interfered  with,  detained  and  appropriated  for  the  supply 
of  the  inhabitants  within  the  limits  of  the  said  Acts,  certain 
of  the  waters  of  the  river  Etherow ;  and  under  colour  of 
performance  of,  and  obedience  to,   the  provisions  of  the 
45th  and  46th  sections  of  the  Act  of  1847,  and  the  pro- 
visions  of  the   Acts   of  1847   and    1848    in    that  behalf 
applicable,  made  certain  reservoirs  for  the  supply  of  the 
mills  and  works  on  the  said  river  Etherow ;  and  all  things 
happened  and  took  place  necessary  to  make  it  to  be,  and 
it  became  and  was,  at  and  during  the  times  of  committing 
the  grievances  hereinafter  mentioned,  &c,  the  duty  of  the 
defendants  to  cause  a  quantity  of  water  equal  to  seventy-five 
cubic  feet  per  second,  for  twelve  hours  of  every  working  day, 
to  be  discharged,  as  by  the  said  12th  section  of  the  said  Act 
of  1848  provided. — Breach:  that  the  occupiers  of  the  said 
seven  mills  in  the  same  section  mentioned,  or  a  majority 
of  them,  did  not  make  or  come  to  any  such  determination 
as  in  the  said  12th  section  of  the  Act  of  1848  is  mentioned, 
of  which  the  defendants  had  notice,  yet  the  defendants 
violated  the  provisions  of  the  said  Acts,  and  neglected  to 
cause,  and  did  not  cause,  the  prescribed  quantity  of  water 
to  be  discharged,  nor  was  the  same  discharged,  as  required 
by  the  12th  section  of   the  Act  of  1848,  on  default  of  such 
determination  by  the  said  occupiers,  &c. 
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1861.  Pleas  (inter  alia.) — First,  as  to  the   first    and    second 

^T^     '       counts,  payment  into  Court  of  1*.      Secondly,  as  to  the 

„     *•.  third  and  fourth  counts:    not  ffuilty.     Fifthly,  as   to  the 

Mayo*,  &c  r>       j  j 

of  same  counts,  that  the  defendants  have  not  made  and  com- 

pleted  the  reservoir  and  works  by  the  said  acts  of  parliament 
required,  so  as  to  make  it  the  duty  of  the  defendants  to 
cause  a  quantity  of  water  equal  to  seventy-five  cubic  feet 
of  water  per  second,  for  twelve  hours  of  every  working  day, 
to  be  discharged.  Seventhly,  to  the  same  counts,  leave 
and  licence. 

The  plaintiffs  replied  to  the  first  plea,  that  the  money 
brought  into  Court  was  not  sufficient  to  satisfy  the  plaintiffs* 
claim,  and  took  issue  on  the  other  pleas. 

They  also  demurred  to  the  fifth  plea,  and  the  defendants 
joined  in  demurrer. 

The  issues  in  fact  came  on  for  trial,  when  by  consent  a 
verdict  was  returned  for  the  plaintiffs,  subject  to  a  special 
case,  in  substance  as  follows, — 

The  plaintiffs  are  the  lessees  and  occupiers  of  land  and 
a  water  mill  and  works  near  Glossop,  on  the  river  Etherow, 
known  as  the  Bank  Wood  Mill;  wherein,  before  the  diver- 
sions complained  of,  they  carried  on  the  business  of  cotton 
spinners. 

The  river  Etherow  commences  its  course  at  Woodhead, 
above  the  plaintiffs'  mill. 

During  the  time  mentioned  in  the  pleadings  (except  so 
far  as  the  working  was  prevented  by  the  diversions)  the 
said  mill  was  worked  by  the  plaintiffs,  by  day  and  by  night, 
bv  means  of  the  water  of  the  river. 

Before  the  plaintiffs  became  the  occupiers,  and  before 
and  at  the  time  of  the  passing  of  the  Act  of  1847,  a  water 
mill  and  works,  situate  on  the  site  of  the  said  mill  and 
works  of  the  plaintiffs,  had  been  in  like  manner,  to  the 
extent  which  the  natural  flow  of  the  river  which  was  con- 
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stantly  varying,  permitted,  worked  by  means  of  the  water 
of  the  river  which  then  flowed  uninterruptedly  by  day  and 
by  night 

In  1849  the  plaintiffs  became  the  lessees  of  the  said  works, 
and  made  alterations,  and  erected  additional  water  wheels 
and  machinery  to  enable  them  to  make  use  of  the  daily 
supply  secured  by  the  Acts  of  1847  and  1848. 

By  the  Manchester  Corporation  Waterworks  Act,  1847  (a), 
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1861. 

Waller 

t». 

Mayor,  &c. 

of 
Manchester. 


(a)  10  &  11  Vict,  c  cciii. — 
"An  Act  to  enable  the  major, 
aldermen  and  burgesses  of  the 
borough  of  Manchester,  in  the 
county  of  Lancaster,  to  construct 
waterworks  for  supplying  the  said 
boroughs,  and  several  places  on 
the  line  of  the  said  intended 
works,  with  water  and  for  other 
purposes." 

Section  35  enacts,  "  That,  sub- 
ject to  the  restrictions  and  provi- 
sions in  this  Act  and  in  the  Act 
incorporated  herewith  contained, 
it  shall  be  lawful  for  the  mayor, 
&c,  to  make,  construct  and  main- 
tain (inter  alia  a  reservoir  at 
Woodhead)  for  the  purpose  of  col- 
lecting and  storing  up  the  waters 
of  certain  springs,  brooks,  rivu- 
lets, streams,"  &c. 

Sect.  36.— "That,  subject  as 
aforesaid,  it  shall  be  lawful  for  the 
mayor,  &c,  from  time  to  time,  to 
take  and  store  up  in  the  said 
reservoirs,  so  to  be  constructed  as 
aforesaid,  &c,  the  waters"  of  the 
river  Etherow,  &c,  "and  from 
time  to  time  to  draw  off  and  use 
the  waters  so  stored  up  for  the 
purposes  of  this  Act,"  &c. 

Sect.  45.— "That  the  mayor, 
&c,  shall  not  use,  divert,  interfere 
with,  detain  or  appropriate,  for 
the    supply  of    the    inhabitants 


within  the  limits  of  this  Act,  any 
of  the  waters  which  now  flow  or 
pass,  or  which  but  for  the  passing 
of  this  Act  would  have  flowed  or 
passed  into  the  river  Etherow, 
unless  and  until  the  reservoir 
delineated  on  the  said  plans  and 
described  thereon,  called  *  The 
Compensation  Reservoir,*  shall  be 
completed  and  filled  with  water, 
and  water  be  discharged  there- 
from in  the  quantity  and  manner 
hereinafter  provided." 

Sect.  46.— "That  the  mayor, 
&c,  shall  and  they  are  hereby 
required  to  discharge  from  and 
out  of  the  said  Compensation  Re- 
servoir on  each  and  every  work- 
ing day,  for  the  supply  of  the 
mills  and  worksron  the  said  river 
Etherow,  a  quantity  of  water 
equal  to  sixty  cubic  feet  per 
second  for  twelve  hours  of  every 
working  day,  commencing,  con- 
tinuing and  terminating  at  and 
during  such  hours  as  shall  from 
time  to  time  be  determined  by  the 
occupiers  of  the  several  mills  and 
works  hereinafter  mentioned." 

By  sect.  47,  Guages  and  other 
works  are  to  be  constructed  for 
the  purposes  of  ascertaining  the 
actual  quantity  of  water  passing 
out  .of  the  Compensation  Reser- 
voir. 
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the  major,  aldermen,  and  burgesses  of  Manchester  (whose 
title  was  afterwards,  by  charter,  changed  to  that  of  the 
mayor,  aldermen,  and  citizens  of  the  city  of  Manchester), 
were  authorized  to  make  certain  reservoirs  upon  the  river 
Etberow. 

The  mills  and  waterworks  specified  in  the* 49th  section  of 
the  Act  of  1847  did  not  include  the  plaintiffs'  mills,  or  those  of 
various  other  millowners  on  the  river  Etberow.  By  the  Man- 
chester Corporation  Waterworks  Amendment  Act,  1848,  'a)9 


By  sect.  48,  The  occupiers  of 
the  said  mills  are  to  have  access 
to  the  guages. 

By  sect.  49,  The  occupiers  of 
seven  named  mills  are  empowered 
to  meet  and  determine  the  hoars 
and  rate  of  discharge. 

Section  50  imposes  a  penalty, 
"  in  case  of  any  failure,  neglect  or 
default,  by  or  in  consequence  of 
which  the  quantity  of  water  re- 
quired to  flow  or  be  discharged 
from  and  out  of  the  said  Compen- 
sation Reserroir  as  aforesaid,  shall 
not  so  flow  or  be  discharged 
therefrom." 

Section  55. — "  That  nothing  in 
this  Act  contained  shall  be  con- 
strued to  affect,  diminish,  preju- 
dice or  alter  in  any  manner  what- 
soever any  right  which,  before  the 
passing  of  this  Act,  the  owners, 
lessees  or  occupiers  of  any  lands, 
mills  or  works,  or  of  any  of  the 
rivers,  streams  or  brooks  autho- 
rized to  be  taken  or  used  for  the 
purposes  of  this  Act,  had  or  have 
possessed,  &c,  to  the  use  of  the 
waters  of  the  said  rivers,  &c, 
except  so  far  as  is  herein  ex- 
pressly provided." 

(a)  The  11  &  12  Vict.  c.  ci.— 
"An  Act  to  amend  and  enlarge 


the  powers  and  provisions  of  the 
Manchester  Corporation  Water- 
works Act,  1847." 

By  sect.  3,  The  Corporation 
were  empowered  to  enlarge  the 
Woodhead  Reserroir  and  make 
two  other  reservoirs  on  the 
Elherow  at  Torside  and  Rhodes 
Wood. 

Section  12,  reciting  that  bj  the 
Act  of  1 847,  the  mayor,  &c,  were 
required  to  discharge  out  of  the 
Compensation  Reservoir  on  each 
working  day  sixty  cubic  feet  per 
second,  &c,  and  that  it  is  M  ex- 
pedient   that    the    quantity    of 
water  to  be  discharged  from  the 
said  reser  eoir  should  be  increased," 
enacts  "  that  in  lieu  of  the  quan- 
tity of  water  by  the  recited  Act 
required  to  be  discharged  from 
the  said  reservoir,   the    mayor, 
&c,  shall  and   they  are  hereby 
required  to  cause  a  quantity  of 
water  equal  to  seventy-five  cubio 
feet  per  second,  for  twelve  hours 
of  every  working  day,  to  be  dis- 
charged through  or  over  a  guage 
at  or  near  a  weir  across  the  said 
river    Etherow,   &c,    such    dis- 
charge to  be  made  at  such  a  rate, 
in  such  manner,  at  such  times,  and 
iu  such  proportions  as  the  occu- 
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it  was  provided  that  the  provisions  of  the  Act  of  1847,  ex- 
cept where  altered  or  repugnant,  should  extend  to  that 
Act.  After  the  passing  of  the  said  Acts  the  defendants 
commenced  erecting  the  works  thereby  authorized,  and  in 
September,  1851,  and  at  all  times  thereafter,  they  diverted 
and  appropriated,  for  the  supply  of  the  inhabitants  within 


1861. 

Wallkb 
v. 

Mayor,  &c. 
of 

MAJtCH  JEST  Eft. 


piers  of"  (the  seven  named  mills) 
"  or  a  majority  of  them  shall  de- 
termine, as  in  the  said  recited 
Act  mentioned,  and  in  default 
of  any  determination  by  the  oc- 
cupiers of  such  mills  and  works, 
as  in  the  said  Act  mentioned, 
then  and  in  such  case  the  said 
mayor,  &c,  shall  and  they  arc 
hereby  required  to  cause  to  be 
discharged  from  the  said  reser- 
voir, at  or  near  Rhodes  Wood 
aforesaid,  not  less  that  seventy- 
five  cubic  feet  per  second  con- 
tinuously during  twelve  hours  of 
every  working  day,  commencing 
at  half-past  five  o'clock  in  the 


morning. 


Section  14  repeals  the  penalty 
given  by  the  50th  section  of  the 
former  Act. 

Sect.  15.— Be  it  enacted,  "that 
in  case  of  any  failure,  neglect  or 
default  by  or  in  consequence  of 
which  the  quantity  of  water  re- 
quired by  this  Act  to  flow  or  be 
discharged  through  or  over  the 
said  guage  lastly  hereinbefore 
mentioned  as  aforesaid,  shall  not 
so  flow  or  be  discharged,  the 
mayor,  &c,  shall,  for  and  during 
every  day  on  which  such  failure, 
neglect  or  default  shall  occur, 
forfeit  and  pay  by  way  of  penal- 
ties to  the  occupiers  of  the  Hol- 
lingworth  Print  Works,  the  Comp- 
stall  Mills,  and  of  each  of  the  said 


several  mills  and  works  affected 
thereby  and  mentioned  in  the  said 
recited  Act,who  shall  actually  have 
received  damage  or  incurred  any 
loss  by  reason  of  such  failure,  neg- 
lect or  default  as  aforesaid,  and 
who  may  sue  for*and  recover  the 
same,  the  sum  of  fifty  pounds." 

By  section  17,  ult  shall  not  be 
lawful  for  the  mayor,  &c,  or  any 
person  acting  under  their  autho- 
rity, or  under  the  powers  and 
provisions  of  this  or  of  the  said 
recited  Act,  to  use  or  appropriate, 
for  the  supply  of  the  inhabitants 
or  others  within  the  limits  of  this 
or  the  said  recited  Act,  any  water 
now  flowing  or  which  may  flow  to 
or  upon  the  site  of  the  said  re- 
servoir at  or  near  Woodhead,  or 
any  water  now  flowing  or  which 
may  flow  into  the  river  Etberow, 
between  the  intended  site -of  the 
said  last  mentioned  reservoir  and 
the  Vale  House  Weirs,  until  the 
said  mayor,  &c,  shall  have  se- 
cured to  the  said  several  oc- 
cupiers of  the  said  mills  and 
works,  and  commence  to  discharge 
through  or  over  the  said  guage 
hereinbefore  particularly  referred 
to,  the  said  stipulated  quantity  of 
seventy-five  cubic  feet  per  second 
for  twelve  hours  of  every  work- 
ing day,  in  manner  hereinbefore 
provided." 
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1561.  d16  limits  of  their  Acts,  a  considerable  part  of  the  waters  c£, 
and  which  bat  their  works  would  have  flowed  into,  the 
Etherow. 

The  Compensation  Reservoir,  though  apparently  com- 
pleted by  the  defendants,  has  from  engineering  difficulties 
not  been  completed  as  required  bj  the  Act  of  1847,  or  with 
the  additions  and  alterations  authorized  bj  the  Act  of  1848, 
or  otherwise,  so  as  to  be  filled  with  water,  or  so  as  to  he 
capable  of  being  filled  with  water,  nor  has  the  aame  been 
filled  with  water,  nor  has  water  been  discharged  therefrom 
in  the  quantity  and  manner  provided  by  the  said  Act  of 

1847,  or  in  any  larger  quantity. 
In  like  manner,  the  Torside  and  Rhodes  Wood  Reservoirs, 

though  apparently  completed  by  the  defendants  hare  not 
nor  has  either  of  them,  from  the  like  engineering  difficulties, 
been  so  completed,  as  to  be  filled  with  water,  or  to  be  capa- 
ble of  being  filled  with  water,  nor  has  water  been  discharged 
from  the  same  or  either  of  them  in  the  quantity  provided 
by  the  said  Act  of  1848. 

No  determination  by  the  occupiers  of  the  mills  and  works 
specifically  mentioned  in  the  12th  section  of  the  Act  of 

1848,  or  a  majority,  as  to  the  discharge  of  the  water,  has 
been  come  to. 

The  defendants  have  during  twelve  hours  or  upwards  of 
every  working  day  discharged  over  a  guage,  at  or  near  the 
place  mentioned  in  section  12,  certain  quantities  of  water  * 
but  they  have  not,  except  in  cases  of  floods,  caused  to  be 
discharged  from  the  said  reservoirs,  or  any  of  them  -  nor 
have  they  ever,  except  in  cases  of  floods,  caused  to  be  dis- 
charged into  the  said  river  Etherow  over  the  said  guage 
from  any  other  reservoir  or  place,  a  quantity  of  water  equal 
to  seventy-five  cubic  feet  of  water  per  second  continuously 
during  twelve  hours  of  every  working  day. 

Since  the  month  of  September,  1857,  no  water  intercepted 
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by  the  defendants  has  been  discharged  by  them  by  night,        1861. 
or,  except  in  floods,  flowed  by  night  into  the  channel  of  the       ^T^^^ 

W  ALLE& 

river  Etherow.     Of  the  mills  mentioned  in  the  49th  section,  ». 

Mayor,  &c. 

some  are  situate  above,  some  below  the  plaintiffs'  mill.  ^    .of 

The  plaintiffs  seek  to  recover  on  the  several  counts  of 
the  declaration  in  respect  of  damage  sustained,  down  to  the 
commencement  of  the  action,  by  reason  of  the  loss  of  water 
by  night,  and  not  receiving  as  much  water  by  day  as  they 
have  been  and  are  entitled  to,  &c.  The  Court  are  to  have 
power  to  draw  inferences  of  fact. 

The  Court  are  to  decide  whether  the  plaintiffs  are  enti- 
tled to  recover  on  the  3rd  and  4th  counts,  or  one  of  them, 
and,  if  they  are,  whether  the  plaintiffs  are  entitled  to  recover 
damages  on  the  1st  and  2nd  counts,  and  also  on  the  3rd 
and  4th  counts,  or  are  bound  to  elect  on  what  counts  they 
will  assess  their  damages,  &c. 


Manisty  (with  whom  was  Aspland)  argued  for  the 
plaintiffs. — By  the  35th  section  of  the  Manchester  Corpo- 
ration Waterworks  Act,  1847,  subject  to  the  restrictions 
and  provisions  in  that  Act  contained,  the  Corporation  were 
empowered  to  make,  construct  and  maintain  reservoirs, 
&c,  for  the  purpose  of  collecting  and  storing  up  the  waters 
of  certain  streams,  and  amongst  others,  by  section  36, 
the  waters  of  the  river  Etherow.  Section  45  enacts,  that 
they  shall  not  divert,  for  the  supply  of  the  inhabitants 
within  the  limits  of  the  Act,  any  of  the  waters  which  flow 
into  the  river  Etherow,  unless  and  until  the  Compensation 
Reservoir  be  completed  and  filled  with  water,  and  the  water 
discharged  therefrom  in  the  quantity  and  manner  therein- 
after provided.  By  section  46,  they  are  to  discharge,  for  the 
supply  of  the  mills  on  the  river  Etherow,  a  quantity  of 
water  equal  to  sixty  cubic  feet  per  second,  for  twelve  hours 
of  every  working  day,  commencing,  continuing  and  termi- 
nating at  such  hours  as  shall  be  determined  by  the  occu- 
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poration  are  to  send  into  the  Etherow  seventy-five  cubic        1861. 
feet  per  second,  for  twelve  hours  of  every  working  day,       ^"v^""/ 
During  the  remaining   twelve  hours,  they  may  stop  the  v- 

Mat  or,  &c. 

supply.     The  question  is,  whether  the'  right  of  the  mill  of 

Manchester. 

owners  to  a  supply  from  the  reservoir  upon  that  footing  had 
accrued.  The  plaintiffs9  contention  is,  that  they  are  enti- 
tled to  damages  for  the  loss  of  the  natural  flow  of  the  water 
as  well  as  of  the  substituted  stream  of  seventy-five  cubic 
feet  per  second  over  the  weir.  The  defendants'  contention 
is  that,  the  right  to  divert  the  natural  stream  never  having 
come  into  existence,  the  obligation  to  send  the  seventy-five 
cubic  feet  per  second  over  the  weir  never  arose.  In  any 
case,  the  plaintiffs  cannot  be  entitled  both  to  the  natural 
stream  and  that  which  is  to  be  substituted  for  it,  but  must 
elect  between  the  two.]  The  plaintiffs  have  a  right  to 
claim  damages  for  the  loss  of  the  natural  flow  of  the  stream, 
up  to  the  period  when  the  defendants  commenced  discharg- 
ing water  out  of  the  Compensation  Reservoir,  and  damages 
for  not  discharging  seventy-five  cubic  feet  per  second,  from 
the  time  when  they  appropriated  the  stream  and  com- 
pleted the  reservoir,  apparently,  as  a  Compensation  Reser- 
voir. [Pollock,  C.  B. — The  defendants  have  not  completed 
their  works.]  It  is  enough  that  they  have,  apparently, 
completed  them.  Upon  the  true  construction  of  the  Acts, 
the  obligation  to  discharge  seventy-five  cubic  feet  per 
second  does  not  arise  until  they  are  in  a  condition 
to  discharge  such  a  quantity  of  water:  on  the  contrary, 
it  is  expressly  provided  that  they  are  not  to  appro- 
priate any  water  flowing  into  the  river  Etherow  until  they 
have  secured  this  discharge :  10  &  11  Vict.  c.  cciii.,  s.  45 ; 
11  &  12  Vict.  c.  ci.,  s.  17.  [Pollock,  C.  B.— The  plain- 
tiffs might  have  proceeded  by  mandamus  or  injunction: 
but,  in  an  action  for  damages,  the  damage  which  the  plain- 
tiffs are  entitled   to  recover   is   that  occasioned  by   the 
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1861.        wrongful  act  done,  and  that,  in  this  cast,  seems  to  be  the 
loss  of  the  natural  waters  of  the  Etherow.]    If  there  was  a 


Waller 


ItuiOHEsra. 


«•  time  at  which  the  defendants  were  bound  to  dischaige  a 

Mayor,  &c. 

or  specific  quantity  of  water,  and  they  have  not  done  so,  the 

plaintiffs  are  entitled  to  damages  for  the  loss  of  that  water. 
The  defendants  have  made  a  reservoir,  and  they  cannot  set 
up  that  they  have  done  so  insufficiently.  [Bramwell,  B. — 
Suppose  they  had  never  made  any  reservoir,  would  they 
have  been  estopped  from  saying  that?]  In  such  a  case 
the  plaintiffs  would,  probably,  have  a  right  to  turn  on 
the  water  which  the  defendants  had  diverted ;  but  it  has 
been  said,  in  this  Court,  that  where  works  have  been  exe- 
cuted, although  improperly,  under  statutory  powers,  another 
party  cannot  abate  them.  [Pollock,  C.  B. — I  should  assent 
to  your  contention,  that  the  defendants  cannot  set  up  the 
insufficiency  of  the  reservoir,  if  the  Act  had  provided  that 
the  corporation  should  certify,  as,  for  instance,  to  the  Ses- 
sions, that  they  had  made  the  reservoir,  and  they  had  certi- 
fied to  that  effect]  They  have  completed  the  reservoir, 
and  dealt  with  it  as  if  it  were  complete  for  one  purpose, 
and,  therefore,  they  cannot  now  be  heard  to  say  that  it  is 
not  complete. 

Mettish  (with  whom  was  Monk),  appeared  to  argne  for 
the  defendants,  but  was  stopped. — [Martin,  B. — The  case 
finds  that  the  Compensation  Reservoir,  though  apparently 
completed  by  the  defendants,  has,  from  engineering  diffi- 
culties, not  been  completed  as  required  by  the  Acts  of 
1848,  or  otherwise,  so  as  to  be  capable  of  being  filled 
with  water  &c.  The  facts  are  either  against  the  plaintiffs, 
or  the  statement  is  unintelligible.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plain- 
tiffs are  not  entitled  to  recover  damages  under  the  third 
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and  fourth  counts  of  the  declaration.     After   the  passing 

of  the  Acts    the  defendants   found   that    they  could   not      ^ALLBR 

complete  the  reservoir.     The  millowners  did  not  think  fit     ,,     v-   a 
r  x  Mayor,  &c. 

to  interfere  by  mandamus  or  injunction,  but  suffered  the  of 

...  j,      Mamchbstmu 

defendants  to  intercept  the  water  without  interruption  for 

a  period  exceeding  six  years.  Under  these  circumstances 
we  think  that  the  plaintiffs  are  only  entitled  to  damages 
for  the  loss  they  have  sustained  by  getting  less  water 
than  they  would  have  had  if  the  natural  stream  of  the 
Etherow  had  not  been  interfered  with ;  and  that  the  de- 
fendants are  not  bound  to  pay  for  the  non-supply  of  the 
water  from  the  reservoir  as  if  they  had  completed  the 
works,  and  wrongfully  withheld  the  water. 

Martin,  B. — It  is  not  necessary  for  me  to  say  more 
than  that  the  fifth  plea  is  proved;  viz.,  that  the  defend- 
ants had  not  made  and  completed  the  reservoir  and  works, 
so  as  to  make  it  the  duty  of  the  defendants  to  cause  seventy- 
five  cubic  feet  per  second  to  be  discharged ;  and  that  it 
is  a  good  plea, 

Bramwell,  B. — The  question  is  whether  the  plaintiffs 
are  entitled  to  recover  on  the  fourth  count.  I  think  that 
they  are  are  not  The  fourth  count  alleges  that  the  de- 
fendants, under  colour  of  the  Acts,  used,  diverted,  inter- 
fered with,  detained  and  appropriated,  for  the  supply  of  the 
inhabitants  within  the  limits  of  the  Acts,  certain  of  the 
waters  of  the  Etherow,  and,  under  colour  and  in  obedience 

• 

to  the  provisions  of  the  45th  and  46th  sections,  &c,  made 
certain  reservoirs  for  the  supply  of  the  mills  and  works  on 
the  Etherow,  and  it  became  the  duty  of  the  defendant  to 
cause  a  quantity  of  water  equal  to  seventy-five  cubic 
feet  per  second,  for  twelve  hours  of  every  working  day,  to 
be  discharged,  and  the  breach  is,  that  the  defendants  did 


sec  cause  -je  jrrescried   .iiancxi  or"  <Mrr  p«r  seeend 
be  iscsarred.     'Hie  £na  -jtes  »  that  tht?  ifeeoiiants  hs 

siii  ks  <st  pariament  reqairwl.  <obb  smse  i  ae  du' 
cf  the  defedanta  to  amc  &  qaaaticj  of  •*»  earne! 
set ecri-tr^e  cacie  iec  per  jeeaad  »  be  &m  hacked.  T5 
anescoa  s  whether  rhe  aiLsricun  an  cnexd  os  snde  oi 
m  5kt.  Hie  case  shews  An  it  at  sac  The  ptannhfe  em 
tesii  char  as  ^*  defendants  had  no  rjghc  En  natfE  die  «M> 
unless  :hey  had  compieaed  the  lull  ilbi .  lie*  at*  prcebak 
frcm  ttrne  that  the*  hare  <S*eratJ  it  wronjtnuly-  If 
w**  known  to  ererrhedy  due  the  definniaiiia  had  trad  t 
make  die  rcscnoir.  ami  tailed,,  the*  would  not  be  umppe 
frcm  avinx  x.  I  can  exs!*  trntferscaiui  rftur  it  th 
ptiiauS  had  cine  to  the  defendants,  sod  a— J  *  rid 
to  the  cacani  iow  cf  the  stream  «  common  law.  and  tfi 
defendants  bad  said.  *  tout  common  [aw  raihr  »  goaeT  wu 
most  naim  under  the  atam.-e."'  then  the*  mitcbt  have  bee 
est:pped>  There  is  soother  difficulty  in  the  plainrinV  w 
Aaumfar.  ir  a  cumeut  that  they  had  a  rant  to  «y  da 
the  defendants  are  estopped:  in  ihe  declaration  the*  hai 
chosen  to  treat  the  defendants  is  wrurut  doers*  The  di 
fendants  must  be  entitled  to  *ay.  -  True,  we  are  sow"*  A-esun 
iri'i  then  that  the  plaintids  had  the  option  before*  by  th 
mode  of'  pleading  they  gare  the  defendants  the  optiui 
The  piainlina,  therefore,  cannot  get  damages  on  the  thii 
and  timr-J]  coasts,  hot  only  Eur  the  injury  to  their  con 
man  a*  rurat. 

Jutirnenc  for  '.lie  defendants  o 
the  -special  case,  the  piaintids  n« 
beira  eanded  to  recu*er  on  ti 
;L::-i  ind  iunh  crimes  of  tl 
liecaiKitcn. 
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Champ  v.  Stokes.  May  2- 


D 


ECLARATION,  for  work  and  materials,  money  paid  The  defend- 
ant, the  sur- 
and  money  due  on  accounts  stated.  Teyor  of  high- 

w&vs  of  the 

Pleas. — First :    Never  indebted.     Secondly  :    That  the  parish  of  L., 

action  was  brought  for  the  recovery  of  fees,   charges  and  j^tntiff  to* 

disbursements,  for  business    done  by  the  plaintiff  as    an  Influent 

attorney  for   the  defendant,  and  that  no  signed  bill  was  aga^?tfth®h 

delivered  as   required  by   the  6  &  7  Vict.  c.   73. — Issues  non-repair  of 

*■  *  a  highway, 

thereon.  Pending  the 

_  proceedings, 

At  the  trial,  before  Willes,  J.,  at  the  last  Wiltshire  Spring  the  defendant 
Assizes,  the  following  facts  appeared. — The  plaintiff  was  an  8UITeyor,  and 
attorney  at  Newport,  in  Monmouthshire,  and  he  had  a  VCyo7waT 
branch  office  at  Cardiff,  in  Glamorganshire.     The  defend-  g^™^. 
ant  was  a  farmer  residing  in  the  parish  of  Lanphey,  in  pondencebe- 

i ween  tiio 

G  lamorganshire,  and  surveyor  of  the  high  ways  of  that  parish,  defendant  and 

y  .  plaintiff  as  to 

Iu  the  year  1857,  an  indictment  for  the  non-repair  of  a  high-  the  costs  of 
way   was  preferred  and  found  against  the  inhabitants  of  ment,  the  de- 
Lanphey,  and  at  a  vestry  meeting  called  by  the  defendant  quested  the 
on  the  24th  December,  1857,  it  was  unanimously  resolved  ^hilbm 
to  defend  the  indictment.      The  defendant  consulted  the  of  costs  to  the 

new  surveyor. 

plaintiff  on  the  subject,  and  numerous  letters  passed  between  The  plaintiff 

sent  by  post 

them,  the  result  being    that  the  defendant  retained    the  his  bill  of 
plaintiff  to  conduct  the  defence  on  behalf  of  the  parish,  defendant  in 
The  indictment  was  tried  at  the  assizes,  and  a  verdict  of  letter:— 
guilty  returned.     Pending  the  proceedings  the  defendant  Vouhavemy 
ceased  to  be  surveyor,  and  a  new  surveyor  was  appointed  in  [^\^l £08ts 
his  place.     Another  long  correspondence  ensued  between  patter-  } 

1  °  *  have  sent  a 

copy  to  the 
surveyor  of  the  parish  of  L."  The  bill  was  headed  "  The  surveyor  of  the  highways  of  the 
township  of  L.,  and  the  inhabitants  of  the  said  parish,  debtors  to  C."  (the  plaintiff). — HeM, 
that  as  the  tt  &  7  Viet.  c.  73,  s.  30,  docs  not  require  any  heading  to  an  attorney's  bill,  the 
rt '|uisitt*s  of  that  statute  were  complied  with,  since  the  bill  and  the  letter  sufficiently 
notified  to  the  defendant  that  he  was  the  party  to  be  charged. 


684  EXCHEQUER  REPORTS.  ' 

1861.        the  defendant  and  plaintiff  as  to  the  costs  of  the  indictment, 

^T^^'      the  vestry  being  unwilling  to  levy  a  rate  to  defray  them, 

t>.  and  the  defendant  requested  the  plaintiff  to  send  his  bill  to 

Stokes.  * 

the  new  surveyor.  On  the  15th  of  September,  1858,  the 
plaintiff  sent  by  post  his  bill  of  costs  to  the  surveyor,  inclosed 
in  the  following  letter: — 

"  To  the  surveyor  of  the  highways  of  the  parish  of 

Lanphey. 
"  Sir,  "  St  Bride's  Major,  near  Bridgend. 

"  Herewith  I  beg  to  send  you  my  bill  of  costs,  amount* 
ing  to  101 L  3*.  10c/.  You  will  be  good  enough,  if  you 
have  not  sufficient  funds  in  hand,  to  call  a  vestry  meeting, 
and  make  a  special  rate  to  meet  my  bill.  I  suppose  you 
have  repaired  the  highway :  if  not,  let  it  be  done  at  once, 
and  send  me  a  certificate  to  enable  me  to  report  to  the 
Court  of  Queen's  Bench."  "  Yours  truly 

«  Aug.  B.  Champ.*' 

The  bill  of  costs  was  headed  as  follows : — 

"  The  surveyor  of  the  highways  of  the  township  of  Lan- 
phey, and  the  inhabitants  of  the  said  parish,  debtors  to 
Aug.  B.  Champ,  solicitor,  Newport,  Monmouthshire. 

"  The  Queen  on  the  prosecution  of  R.  Franklin,  Esqr., 
against  the  inhabitants  of  the  township  of  Lanphey,  for  a 
defective  highway. 

"  Bill  of  costs  of  Augustus  Bertram  Champ,  attorney  for 
the  defendants,  Glamorganshire  General  Quarter  Sessions." 
— (Then  followed  the  items,  amounting  to  101£  3*.  10<£) 

The  plaintiff 'also  sent  by  post  a  copy  of  his  bill  to  the 
defendant,  inclosed  in  the  following  letter: — 
"  Mr.  C.  Stokes.  "  15th  Septr.,  1858. 

"  Dear  Sir, 

"  Herewith  you  have  my  bill  of  costs  in  the  Lanphey 
matter,  amounting  to  101/.  35.  lOrf.  I  have  not  included 
the  witnesses;  but  Mr.  £.  Griffith's  claim  is  about  12/.     I 
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have  sent  a  copy  to  the  surveyor  of  the  highways  of  the        1861. 
parish  of  Lanphey.  "  Yours  truly  Vp~V^"/ 

"  Aug.  B.  Champ."  •- 

The  defendant  subsequently  wrote  to  the  plaintiff,  and 
acknowledged  the  receipt  of  the  bill  and  letter. 

It  was  objected  on  behalf  of  the  defendant,  first,  that  he 
was  not  personally  liable  to  the  plaintiff;  and,  secondly,  that 
there  was  no  sufficient  delivery  of  a  signed  bill,  as  required 
by  the  6  &  7  Vict.  c.  73,  s.  37. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
defendant  had  retained  the  plaintiff,  and  they  found  a  verdict 
for  the  plaintiff  for  53/.  13$.  4rf.  (the  amount  at  which  the 
bill  had  been  taxed)  and  leave  was  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

Karslake,  in  the  present  Term  (April  23),  obtained  a  rule 
nisi  accordingly,  against  which 

Coleridge  and  Kingdon  now  shewed  cause. — First,  there 
was  a  sufficient  delivery  of  a  signed  bill,  within  the  mean- 
ing of  the  6  &  7  Vict.  c.  73,  s.  37.  It  is  objected  that  the 
bill  is  improperly  headed,  inasmuch  as  "  the  surveyor  of 
highways "  means  the  then  surveyor,  but  the  heading  is 
sufficient  to  point  out  the  defendant  as  the  party  charged. 
In  Daubney  v.  Phipps  (a)  the  action  was  against  one  of  the 
managing  committee  of  the  "Northampton,  Lincoln  and  Hull 
Railway  Company/'  provisionally  registered,  for  work  done 
by  the  plaintiff  as  an  attorney,  and  a  bill  headed  "  North- 
ampton, Lincoln  and  Hull  Railway,  to  Robert  Heaford 
Daubney,  Dr."  was  held  to  be  sufficient.  Here  there  was 
a  sufficient  delivery  of  the  bill ;  it  was  inclosed  in  a  letter 
addressed  to  the  defendant,  and  the  receipt  of  which  he 
acknowledged  :    Eggington  v.  Cumberland  (b).     The  head- ' 

(a)  16  Q.  B.  504.  514.  (b)  1  Exch.  271, 

VOL.  VI.  — N.  S.  C  C  C  EXCH. 
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1861.        ing  would  have  been  sufficient  even  if  the  bill  had  not  been 
addressed  to  any  one,  for  the  bill  and  the  letter,  taken 
together,  notified  to  the  defendant  that  the  plaintiff  meant 
to  charge  him  :    Roberts  v.  Lucas  (a).     [Wilde,  B. — The 
plaintiff,  in  his  letter  to  the  defendant,  says  that  be  has  sent 
him  his  bill,  and  a  copy  to  the  surveyor].      The  copy  was 
sent  to  the  new  surveyor,  at  the  defendant's  express  request 
Mant  v.  Smith  (b)  is  also  an  authority  that  this  bill  is  suffi- 
cient.    Moreover  the  heading  is  mere  surplusage,  for  the 
statute  does  not  require  any.     Secondly,  the  defendant  is 
personally  liable. 

The  Court  then  called  on 

Karslake,  to  support  the  rule. — It  is  true  that  the  statute 
does  not  require  any  particular  form  of  heading  to  the  bill, 
but  the  bill  or  the  letter  must  notify  to  the  person  to  whom 
they  are  sent  that  he  is  the  party  charged.  Here  the  head- 
ing of  the  bill  notifies,  not  that  the  defendant,  but  the  sur- 
veyor of  highways,  or  the  inhabitants  of  the  parish,  are  the 
persons  charged.  There  is  no  authority  that,  under  the 
circumstances  of  this  case,  the  requirements  of  the  statute 
have  been  complied  with. — He  also  argued  that  the  de- 
fendant was  not  personally  liable. 

Pollock,  C.  B. — The  rule  ought  to  be  discharged. 
Looking  at  all  that  passed  between  the  parties,  the  defend- 
ant could  have  had  no  doubt  that  the  plaintiff  looked  to  him 
as  the  person  liable  to  pay  the  bill.  No  heading  is  required 
by  the  statute,  and,  even  if  there  had  been  none,  the  de- 
fendant must  have  known  that  he  was  the  person  charged ; 
therefore  the  heading  could  not  have  misled  him.  As  to 
the  other  point,  it  was  a  question  for  the  jury,  and  they 
have  determined  it. 

(a)  11  Excli.  41.  (b)  4  H.  &  N.  324. 
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Martin,  B. — I  am  of  the  same  opinion.    The  legislature 

has  thought  fit  to  make  an  enactment,  with  respect  to  an 

attorney's  bill,  providing  that  certain  things  shall  be  done  «?• 

Stokes. 
by  him  before  he  can  recover  his  costs,  and  we  ought  to 

carry  out  that  enactment.  But  if,  in  a  case  like  this,  the 
attorney  is  not  entitled  to  maintain  the  action,  he  would  be 
in  a  condition  far  beyond -what  the  statute  intended.  The 
bill  was  headed  "  The  surveyor  of  the  highways  of  the 
township  of  Lanphey,  and  the  inhabitants  of  the  said 
parish,"  and  entitled  in  the  matter  of  the  business  done ; 
it  was  sent  to  the  defendant  in  a  letter  signed  by  the  plains- 
tiff,  and  referring  to  the  bill.  Now,  the  statute  enacts  that 
no  attorney  or  solicitor  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  charges,  fees  or  dis- 
bursements until  the  expiration  of  a  month  after  he  shall 
have  delivered,  or  sent  by  post,  to  the  party  to  be  charged 
therewith,  a  bill  of  such  charges,  which  shall  either  be  sub- 
scribed with  his  hand,  "  or  be  enclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner,  referring  to  such  bill" 
There  is  not  one  word  about  heading  the  bill.  It  is  to 
be  delivered  or  sent  to  the  party  to  be  charged.  Here 
it  has  been  sent  to  the  party  called  upon  to  pay.  It 
is  true  that  the  plaintiff,  at  the  request  of  the  defendant, 
sent  a  copy  of  the  bill  to  the  new  surveyor,  but  great  in* 
justice  would  be  done  if  that  was  to  preclude  him  from  re- 
covering the  amount  from  the  defendant.  Suppose  an 
attorney  sent  his  bill  to  his  client,  and  the  latter  insisted 
that  he  was  not  liable  to  pay  it,  and  requested  the  attorney 
to  send  the  bill  to  A.  B.,  and  the  attorney  afterwards  said 
"  I  have  sent  a  copy  of  the  bill  to  A.  B.,  but  you  are  the 
person  to  whom  I  look  for  payment ;"  what  is  there  to  pre- 
vent him  recovering  the  amount?  We  ought  to  take  care 
that  all  parties  have  the  benefit  of  this  statute.  Here  the 
plaintiff  has  done  all  that  the  statute  requires;  he  has  sent 

c  c  c  2 
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1861.  his  bill  in  a  signed  letter,  intimating  that  the  defendant  was 
the  person  whom  he  considered  liable  to  pay  it  With  re- 
spect to  the  other  point,  it  was  a  question  for  the  jury,  and 
they  have  determined  it. 

Bramwell,  B. — I  agree  with  my  brother  Martin  that  it 
is  desirable  that  we  should  not  encourage  special  demurrers 
to  attorneys'  bills  of  costs.  The  statute  requires  that  the  bill 
shall  be  delivered,  or  sent  to  the  party  to  be  charged.  Here, 
on  the  face  of  the  bill  and  letter,  the  defendant  is  the 
party  charged.  In  Grinley  v.  Austen  (a)  Pattcson,  J.,  said : 
"  I  think  that  the  attorney  ought  to  shew  whom  he  means 
to  charge  with  his  bill"  I  also  think  he  ought  But  here 
there  is  no  doubt  that  the  letter  and  bill  sufficiently  intimate 
to  the  defendant  that  he  is  the  party  charged. 

Wilde,  B. — I  have  not  heard  the  whole  of  the  argument; 
but,  so  far  as  I  have  heard  it,  I  agree  with  the  rest  of  the 
Court. 

Rule  discharged. 

(a)  16  Q.  B.  504.  512. 


April  23.  KlLLIGREW  V.  PETERS. 

On  motion  for   JjALLANTINE,  Serjt.,  moved  for  a  new  trial  in  this 

a  rule  nisi  m 

for  a  new  trial,  case,  which  was  tried,  upon  a  writ  of  trial,  before  the 
before  the         Secondary  of  London,  when  a  verdict  was  found  for  the 

sheriff,  under        ■   .    ..^  c      ,  n , 

a  writ  of  trial,  plaintiff  for  13£ 

the  sheriffs 

notes  must  be  produced,  unless  good  cause  be  shewn  to  the  contrary;  and  it  is  not  a 
sufficient  excuse  for  their  non -production  that  the  motion  is  made  by  the  counsel  who  was 
engaged  at  the  trial,  and  is  prepared  to  state  what  occurred. 
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The  Court  having  asked  for  a  copy  of  the   Secondary's        1861, 
notes  of  the  trial, 


Ballantine,  Serjt.,  submitted  that  in  this  case  it  was  not 
necessary  to  produce  them  on  moving  for  the  rule  nisi, 
since  he  had  been  counsel  for  the  defendant  at  the  trial, 
and  was  prepared  to  state  what  had  occurred  on  that  occa- 
sion. He  referred  to  Chitty's  Archbold's  Practice,  vol.  1, 
p.  406,  10th  ed.,  where  it  is  said :  "  If  the  motion  be  made 
by  counsel  engaged  at  the  trial,  the  Court  will  not  require 
the  production  of  the  sheriff's  notes  or  an  examined  copy 
of  them,  upon  the  motion  for  a  rule  nisi :"  citing  Flower  v. 
Adams  (a),  Reynolds  v.  Stone  (J),  and  Barnett  v.  Glos- 
sop  (c> 

Per  Curiam  (rf). — We  think  that  in  this  case  the  Se- 
condary's notes  ought  to  be  produced.  As  a  general  rule, 
the  notes  must  be  produced  unless  good  reason  be  shewn 
to  the  contrary,  as,  for  instance,  if  there  be  some  difficulty 
in  obtaining  them;  but  we  think  it  is  not  a  sufficient  excuse 
for  not  producing  them  that  the  motion  is  made  by  the 
counsel  who  was  engaged  at  the  trial,  and  is  prepared  to 
state  what  occurred. 

The  motion  was  then  adjourned  for  the  production  of 
the  notes. 

(a)  8  Dowl.  P.  C.  292.  (d)  PoUock,  C.  B.,  Martin,  B., 

(b)  1  Dowl.  P.  C,  N.  S.  578.        BramweU,  B.,  and  Wilde,  B. 

(c)  3  Dowl.  P.  C.  625. 


KlLLlGREW 

V. 

Peters. 


§ 
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M<*y~  OXENHAM   F.    SmYTHE. 

A  count  of  a      J[  HIRD  count. — The  declaration  stated  that,  before  the 

declaration 

stated  that  the  making  of  the  agreement  hereinafter  mentioned,  one  Esther 

plaintiff  was  r^ 

tenant  to  C.  Collins  was  the  proprietor  of  a  certain  brewery  called  **  The 

house,  and  also  Richmond  Brewery/*  and  the  plaintiff  was  tenant  to  the 

money ;*that  ^id  Esther  Collins  of  a  certain  public  house,  called  "The 

m  a^sta^  Cricketers,"  situate  at  Richmond  Green,  at  a  yearly  rent 

renLcertai^  °^  *®'"»  P8!*^  quarterly ;  and  the  plaintiff  was  also  in- 

goods  of  the  debted  to  the  said  Esther  Collins  in  a  certain  sum  of  money, 

plaintiff;  and  * 

thereupon         exceeding  the  sum  of  30/.,  for  certain  arrears  of  the  said 

the  defendant,  # 

representing  rent;  and  also  in  a  further  sum  of  money,  also  exceeding 

ing  that  he  the  sum  of  30/.,   for  a  certain  book  debt   for   beer  and 

C?to°actas  other  goods  sold  and  delivered  by  Esther  Collins  as  pro- 

^hirbehif;  Prietor  of  the  said  brewery  to  the  plaintiff.     And  the  said 

and  as  such  Esther  Collins  had  seized  as  a  distress  for  the  said  arrears 

attorney  to 

enter  into  the    0f  rent  certain  goods  and  chattels  of  the  plaintiff,  then  being 

agreement 

thereinafter      in  and  upon  the  said  premises,  and  had  placed  a  man  in 

mentioned  in  .  _ 

her  behalf,        and  upon  the  said  premises  to  keep  possession  of  the  said 
betweenthe      goods  and  chattels  so  seized  as  aforesaid.     And  the  plaintiff 

plaintiff 
and  defendant, 

as  such  attorney  on  behalf  of  C,  that  for  the  consideration  in  the  agreement  mentioned,  C. 
would  withdraw  the  distress  and  take  no  proceedings  for  the  recovery  of  the  arrears  of  rent 
for  six  months.  The  declaration  then  stated  that,  although  the  plaintiff  performed  his  part  of 
the  agreement,  the  defendant,  representing  and  pretending  that  he  was  authorized  as  attorney 
for  C.  so  to  do,  did,  in  the  name  of  C,  take  proceedings  for  the  residue  of  the  arrears  of  rent 
within  six  months,  and  in  violation  of  the  agreement  did,  as  such  attorney,  iu  the  name  of 
C,  distrain  for  the  residue  of  the  arrears  of  rent  the  plaintiff's  goods  and  chattels.  By  means 
whereof  the  plaintiff  was  not  only  prevented  from  carrying  on  his  business  as  a  publican,  but 
lost  divers  gains  and  profits.  That  the  plaintiff  trusting  in  the  said  representations  of  the 
defendant,  and  believing  that  the  defendant  was  so  authorized  as  aforesaid  by  C.  to  act,  and 
that  he  did  act  as  attorney  on  her  behalf,  as  well  as  to  enter  into  the  said  agreement,  as  to 
putting  in  the  said  distress  in  violation  thereof,  sued  C.  in  an  action  of  trespass,  and  at  the 
trial  the  plaintiff  was  nonsuited  by  reason  of  the  defendant  not  having  been  authorized  by 
C,  and  by  reason  of  the  defendant,  who  was  called  as  a  witness  on  the  trial  by  the  plaintiff 
to  prove  the  authority  of  C.  to  the  defendant  to  put  in  the  distress  and  to  enter  into  the 
agreement  on  her  benalf,  denying  any  authority  from  C.  to  him,  as  her  attorney,  either  to  put 
in  the  distress  or  enter  into  the  agreement  on  her  behalf:  Whereby  and  by  reason  of  the 
premises,  the  plaintiff  expended  and  became  liable  to  pay  large  sums  of  money  for  costs.  On 
demurrer: — field,  that  the  count  was  bad  for  not  distinctly  averring  that  the  defendant  was 
not  authorized  by  C.  to  act  on  her  behalf. 
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had  informed  the  said  Esther  Collins  that  he,  the  plaintiff,        1861. 

was  desirous  of  obtaining  six  months  time  to  enable  him  to      ^^    ' 

e  Oxen  ham 

dispose  by  sale  or  otherwise  of  his  interest  in  the  said  pre-  *• 

Smyths. 

raises,  in  order  to  free  himself  from  his  said  embarrassments 
and  debts;  and  thereupon  the  defendant,  being  an  attorney, 
and  representing  and  pretending  that  he  was  authorized  by 
the  said  Esther  Collins  to  act  as  her  attorney  in  that  behalf, 
and  as  such  attorney  to  enter  into  the  said  agreement  here- 
inafter mentioned  on  her  behalf,  it  was  on,  &c,  agreed 
by  and  between  the  plaintiff  and  the  defendant,  as  such 
attorney  on  behalf  of  the  said  Esther  Collins,  that  in 
consideration  that  the  plaintiff  would,  on  the  4th  day  of 
January,  1859,  pay  the  brokers'  charges  in  the  said  distress, 
and  also  the  sum  of  2/.  2*.,  for  the  costs  of  the  defendant 
as  the  attorney  of  the  said  Esther  Collins  incurred  in  the 
said  distress,  and  also  the  sum  of  30/.,  on  account  of  the 
said  book  debt,  and  would  also  on  the  said  4th  day  of 
January  give  to  the  defendant  as  attorney  for  the  said 
Esther  Collins,  a  certain  bill  of  exchange  drawn  by  one 
W.  Hammond  and  accepted  by  the  plaintiff,  dated  the  said 
4th  day  of  January,  1859,  at  three  months  after  date, 
for  the  sum  of  30/.,  on  account  of  the  said  rent  so  in  arrear 
as  aforesaid,  she,  the  said  Esther  Collins,  would  forthwith 
withdraw  the  said  man  from  possession  of  the  said  goods 
and  chattels  under  the  said  distress,  and  not  take  any  pro- 
ceedings for  the  residue  of  the  said  book  debt,  nor  for  the 
residue  of  the  said  arrears  of  rent  for  the  space  of  six  months 
from  the  said  4th  day  of  January,  provided  the  said  bill  of 
exchange  should  be  duly  honoured.  And  the  plaintiff  says 
that  though  he  did  on  the  said  4th  day  of  January  duly  pay 
the  said  monies  and  give  to  the  defendant  as  attorney  for 
the  said  Esther  Collins  the  said  bill  of  exchange  according 
to  the  said  agreement,  and  did  all  things  necessary  on  his 
part  to  be  performed  and  fulfilled ;  and  although  the  said 
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bill  of  exchange  was  duly  honoured;  yet  the  defendant  re- 
presenting and  pretending  he  was  authorized  as  attorney 

».  for  the  said  Esther  Collins  so  to  do,  did  in  the  name  of  the 

Smytiie. 

said  Esther  Collins  take  proceedings  for  the  said  residue  of 

the  said  arrears  of  rent  within  the  space  of  six  months  from  the 
said  4th  day  of  January,  and  in  violation  of  the  said  agree- 
ment and  without  the  consent  of  the  plaintiff,  and  within 
the  space  of  six  months,  did  as  such  attorney  as  aforesaid, 
in  the  name  of  the  said  Esther  Collins,  seize  as  a  distress 
for  the  said  residue  of  the  said  arrears  of  rent,  the  goods 
and  chattels  of  the  plaintiff  then  being  in  and  upon  the  said 
premises,  and  also  within  the  said  space  of  six   months, 
placed  a  certain  man  in  and  upon  the  said*  premises  of  the 
plaintiff,  to  hold  possession  of  the  goods  so  seized  as  last 
aforesaid,  and  kept  and  continued  the  said  man  so  in  pos- 
session as  aforesaid  in  and  upon  the  said  premises  for  the 
space  of  thirty  days.     By  means  whereof  the  plaintiff  was 
not  only  greatly  harassed  and   incommoded  in  the  occu- 
pation of  the  said  premises,  and  hindered  and  prevented 
from  carrying  on  his  said  business  of  a  publican  in  as  ample 
and  beneficial  a  manner  as  he  otherwise  might  and  would 
have  done,  but  has  lost  and  been  deprived  of  divers  gains 
and  profits  which  he  otherwise  would  have  derived  and 
acquired  in  his  said  business  of  a  publican ;  and  has  been 
prevented  from  completing  an  advantageous  agreement  for 
the  sale  of  his  interest  in  the  said  premises  with  one  Jane 
Foster,   and   which   said   agreement   with   the   said   Jane 
Foster  was  known  to  the  said  Esther  Collins  before  the 
said  last  mentioned  distress  was  so  put  in  as  aforesaid. 
And  the   plaintiff  says  that,  thereupon  he    the   plaintiff, 
trusting    in    the    said    representations   of   the    defendant, 
and   believing   that  the  defendant  was   so  authorized  as 
aforesaid  by  the  said  Esther  Collins  to  act,  and   that  he 
did   act,  as  attorney  on  her  behalf,  as  well  as  to  enter 
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into  the  said  agreement  of  the  4th  day  of  January  as  to 
putting  in  the  said  distress  in  violation  thereof  as  aforesaid, 
sued  the  said  Esther  Collins  in  this  Honourable  Court,  in 
an  action  for  breaking  and  entering  into  the  said  premises 
of  the  plaintiff,  and  converting  and  disposing  of  his  said 
goods  and  chattels,  and  also  for  breach  of  the  said  agree- 
ment in  this  count  mentioned,  which  action  the  said  Esther 
Collins  defended  by  the  defendant  as  her  attorney,  and 
denied  her  liability  therein,  and  which  said  action  came  on 
to  be  tried  at  the  Surrey  Assizes,  at  Kingston,  on  &c,  when 
the  plaintiff  was  nonsuited  by  reason  of  the  defendant  not 
having  been  authorized  by  the  said  Esther  Collins  as  afore- 
said,  and  by  reason  of  the  defendant,  who  was  called  as  a 
witness  on  the  said  trial  by  the  plaintiff  to  prove  the  autho- 
rity of  the  said  Esther  Collins  to  him  the  defendant  to  put 
in  the  distress  hereinbefore  last  mentioned,  and  to  enter 
into  the  said  agreement  on  her  behalf,  denying  any  autho- 
rity from  the  said  Esther  Collins  to  him  as  her  attorney, 
either  to  put  in  the  said  last  mentioned  distress,  or  to  enter 
into  the  said  agreement  on  her  behalf,  and  judgment  was 
afterwards  signed  against  the  plaintiff  in  the  said  action. 
Whereby,  and  by  reason  of  the  premises,  the  plaintiff  has 
not  only  suffered  the  damage  hereinbefore  mentioned,  but 
has  also  expended  and  has  become  liable  to  pay  divers  large 
sums  of  money  amounting  to  250/.,  in  unsuccessfully  suing 
the  said  Esther  Collins,  and  has  also  paid  the  further  sum 
of  921  2s.  \d.  to  the  said  Esther  Collins  for  costs  in  de- 
fending the  said  action. 

The  fourth  count  was  substantially  the  same  as  the  first, 
except  that,  instead  of  alleging  that  Esther  Collins  was 
landlady,  it  alleged  that  the  defendant  let  the  plaintiff  into 
possession  of  the  premises,  representing  that  Esther  Collins 
was  landlady. 

Demurrer  to  each  count,  and  joinder  therein. 


OX EN HAM 

V. 

Smythe. 
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Garth  argued  in  support  of  the  demurrer]  in  last  Hilar; 
Term  (January  16). — These  counts  do  not  disclose  any  cause 
of  action.  The  cause  of  action  must  be  founded  in  tort  or 
on  contract.  These  counts  are  not  in  tort,  because  no  fraud 
is  alleged.  Then,  are  they  in  contract  ?  Collen  v.  Wright  (a) 
decided  that  a  person,  who  induces  another  to  contract  with 
him  as  the  agent  of  a  third  party  by  an  unqualiBed  asser- 
tion of  his  being  authorized  to  act  as  such  agent,  is  answer- 
able  to  the  person  who  so  contracts  for  any  damages  which 
he  may  sustain  by  reason  of  the  assertion  of  authority  being 
untrue.  But  if  these  counts  are  founded  on  that  principle, 
they  should  have  contained  an  express  averment  that  the 
defendant  was  not  authorized  to  act  as  the  attorney  of 
Esther  Collins.  No  sufficient  breach  is  alleged.  The  case 
resembles  that  of  an  action  by  lessor  against  lessee  for  not 
repairing,  and  in  which,  instead  of  alleging  that  the  lessee 
did  not  repair,  the  lessor  merely  stated  that  the  superior 
landlord  brought  an  action  against  him  in  consequence  of 
the  lessee  not  repairing.  There  is  no  direct  allegation  as 
to  the  want  of  authority  which  the  defendant  could  traverse. 
[Pollock,  C.  B. — A  Court  of  law  decides  secundum  alle- 
gata et  probata ;  therefore  the  third  count  may  mean  only 
this, — that  the  plaintiff  was  nonsuited  by  reason  of  his  not 
having  proved  that  the  defendant  had  authority  to  enter 
into  the  agreement.]  It  only  means  that  the  plaintiff  was 
nonsuited  by  reason  of  it  not  appearing  by  the  evidence 
that  the  defendant  had  authority. 

C  Woody  in  support  of  the  counts. — Randett  v.  Trimen  (b) 
is  an  authority  in  support  of  these  counts.  There  the  de- 
claration stated  that  the  defendant,  who  was  employed  as 
architect  by  A.  and  others  to  superintend  the  building  of  a 
church,  falsely  and  fraudulently  represented  and  pretended 

(a)  8  £.  &  B.  647.  (b)  18  C.  B.  786. 
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that  he  was  authorized  by  A.  to  order,  and  did  order,  stone        1861. 

of  the  plaintiffs,  for  the  building  of  the  said  church,  for  and  on     ^^~' 

account  of,  and  to  be  charged  to  A. ;  and  that  the  plaintiffs,  re-  •• 

.  r  Smyths. 

lying  on  that  representation,  and  believing  that  the  defendant 
had  authority  from  A.  to  order  the  stone  on  his  account, 
delivered  the  same,  and  the  same  was  used  in  the  building 
of  the  church ;  whereas,  in  truth  and  in  fact,  the  defendant 
was  not,  as  he  well  knew,  authorized  to  order  the  said  stone. 
The  declaration  then  averred  that,  A.  refusing  to  pay  for 
the  stone,  the  plaintiffs,  trusting  in  the  defendant's  repre- 
sentations, sued  A.  for  the  price,  and  failed  in  their  action, 
and  had  to  pay  A.  costs,  and  also  the  costs  incurred  by 
their  own  attorneys.  It  was  held  that  the  declaration  dis- 
closed a  good  cause  of  action ;  and,  it  appearing  that  the 
defendant  had  no  such  authority  as  he  represented,  that  the 
plaintiffs  were  entitled  to  recover  from  him,  not  only  the 
value  of  the  stone,  but  also  the  costs  they  incurred  and  paid 
in  the  former  action.  [Martin,  B. — That  was  not  an  action 
upon  a  contract,  but  for  a  false  and  fraudulent  representa- 
tion, and  it  was  expressly  averred  that  the  defendant  was 
not  authorized  to  order  the  stone,  and  that  he  knew  that  the 
representation  was  false.]  Here  it  is  averred  that  the  plain- 
tiff was  nonsuited  by  reason  of  the  defendant  not  having 
been  authorized  by  Esther  Collins,  as  her  attorney,  to  put 
in  the  distress,  or  enter  into  the  agreement  That  amounts 
to  the  distinct  denial  that  the  defendant  had  any  authority. 
[Pollock,  C.  B. — Courts  of  justice  do  not  proceed  upon 
what  is  absolutely  true  or  false,  but  upon  what  is  made  to 
appear  by  the  evidence.  A  plaintiff  does  not  recover  a 
debt  because  the  defendant  owes  him  the  money,  but  be- 
cause the  plaintiff  proves  that  the  defendant  owes  it.  The 
meaning  of  this  allegation  is  that  the  plaintiff  was  nonsuited 
by  reason  of  its  not  appearing  upon  the  evidence  that  the 
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1861.        defendant  was  not  authorized ;  it  is  not  alleged  as  a  positive 
^"*~r^"/      fact  that  he  was  not  authorized.]     Upon  general  demurrer, 
••  the  saying  "by  reason  of  the  defendant  not  having  authority  " 

is  equivalent  to  an  averment  that  he  had  no  authority. 
Collen  v.  Wright  (a)  shews  that  the  plaintiff  need  not  allege 
fraud.  If  the  statement  as  to  the  plaintiff  having  been  non- 
suited be  struck  out,  sufficient  will  remain  to  constitute  i 
good  cause  of  action,  for  it  will  appear  that  the  defendant 
represented  that  he  had  authority,  and  then  at  the  trial 
swore  that  he  had  no  authority.  [Martin,  B. — By  thus 
transposing  the  words  the  allegation  would  be  right:  "the 
defendant  was  not  authorized  by  Esther  Collins,  by  reason 
whereof  the  plaintiff  was  nonsuited." 

Garth  was  not  called  upon  to  reply. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — In  this  case  there  was  a 
demurrer  to  the  third  and  fourth  counts.  By  those  counts 
the  plaintiff  sought  to  recover  damage  resulting  from  a  re- 
presentation made  by  the  defendant  that  he  was  authorized 
by  one  Esther  Collins,  of  whom  the  plaintiff  was  tenant,  to 
act  as  her  attorney,  in  entering  into  an  agreement,  and 
putting  in  a  distress  upon  the  plaintiff's  goods,  when  in  point 
'  of  fact  he  had  no  such  authority.  We  are  of  opinion  that 
those  counts  are  bad  in  point  of  law,  inasmuch  as  they  do 
not  distinctly  and  sufficiently  state  that  the  defendant  was 
not  authorized  by  Esther  Collins  to  act  on  her  behalf. 

Judgment  for  the  defendant. 

(a)  S  E.  &  B.  647. 
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Jones  v.  Pratt,  May  7. 

|_  HIS  was  an  action  for  the  infringement  of  a  patent.  In  an  action 

...  ,.  for  infringe- 

Before  declaration,  the  plaintiff  took  out  a  summons  at  Cham-  ment  of  a 

bers  for  leave  to  deliver  to  the  defendant  interrogatories  Court  refused 
in  writing.     The  application  was  supported  by  the  affidavit  plaintiff  to 
of  an  agent  of  the  plaintiff,  who  deposed  that  he  "  had  been  J^SSatoriet 
engaged  for  some  time  past  in  making  inquiries  with  the  to  thedefend- 
view  of  ascertaining  who  were  the  persons  who  had  made  declaration, 

0  r  it  appearing 

machines  for  the  purpose  of  preparing,  stubbing,  roving,  that  the  cause 

.  of  action  arose 

spinning,  and  doubling  cotton,  silk,  wool,  worsted,  flax  and  more  than  six 
other  fibrous  substances,  such  machines  being  infringements  the  action  was 
of  the  plaintiff's  patent;  that  he  had  visited  Manchester, 
Rochdale,  &c,  and  other  places  for  the  purpose  of  ascer- 
taining who  were  the  persons  who  had  infringed  the  plain- 
tiff's patent ;  that  he  had  seen  several  of  the  said  machines 
at  the  said  towns  and  places  being  infringements  aforesaid, 
and  had  ascertained  and  believed  that  many  of  such  ma- 
chines, being  infringements  of  the  said  patent  of  the  plaintiff, 
had  been  made  and  sold  by  the  defendant  previous  to  June, 
1845 :  that  he  believed  that  defendant  had  made  a  great 
many  of  such  machines ;  and  that  it  was  absolutely  ne- 
cessary that  the  plaintiff  should  be  at  liberty  to  deliver 
interrogatories  to  the  defendant  previous  to  the  delivery  of 
a  declaration  in  this  action,  as,  if  the  defendant  answered 
the  interrogatories  fully  and  faithfully,  he  verily  believed 
the  answers  would  disclose  many  more  breaches  of  the 
patent  than  he  or  the  plaintiff  had  yet  discovered."  There 
was  also  an  affidavit  of  the  plaintiff's  attorney,  in  the  terms 
prescribed  by  the  52nd  section  of  the  Common  Law  Pro- 
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cedure  Act,  1854,  and  who  also  deposed  that  he  verily 
believed  the  interrogatories  were  necessary  for  framing 
the  declaration.  The  affidavit  of  the  defendant's  attorney, 
in  answer,  stated  that  the  patent  was  dated  the  17th  of 
June,  1841. 

The  summons  was  heard  before  Bramwell,  B.,  who  made 
an  order  for  the  delivery  of  the  interrogatories. 

Mellish,  in  the  present  Term,  obtained  a  rule  nisi  to  re- 
scind the  order  of  Bramwell,  B. ;  against  which 

Grove  (with  whom  was  Hance)  now  shewed  cause.— The 
51st  section  of  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  provides  that,  "by  order  of  the 
Court  or  a  Judge,  the  plaintiff  may,  with  the  declaration, 
and  the  defendant  may,  with  the  plea ;  or  either  of  them 
by  leave  of  the  Court  or  a  Judge  may,  at  any  other  time, 
deliver  to  the  opposite  party,  &c,  interrogatories  in  writing." 
The  rule  laid  down  in  Croomes  v.  Morrison  (a)  is,  that  a 
plaintiff,  who  seeks  to  deliver  interrogatories  before  decla- 
ration, must  do  more  than  produce  an  affidavit  in  the  terms 
prescribed  by  the  52nd  section  of  the  Common  Law  Pro* 
cedure  Act,  1854.  Lord  Campbell,  C.  J.,  there  said:  "He 
must  always  shew  the  nature  of  his  case ;  but,  if  the  appli- 
cation be  before  declaring,  he  must  do  more,  in  order  to 
satisfy  the  Court  that  the  interrogatories  are  pertinent,  than 
is  required  if  he  has  declared.!'  That  has  been  done  in 
this  case.  The  41st  section  of  "The  Patent  Law  Amend- 
ment Act,  1852  (15  &  16  Vict.  c.  83),  enacts  that  the 
plaintiff  shall  deliver,  with  his  declaration,  particulars  of  the 
breaches  complained  of  in  the  action,  and  no  evidence  shall 
be  given  of  any  alleged  infringement  not  contained  in  the 
particulars.      Here   the   affidavit   shews   that  the  plaintiff 

(a)  5  E.  &  B.  984. 


EASTER    TERM,    2  4    VICT.  699 

cannot  deliver  proper  particulars  without  interrogatories        1861. 

are  administered  to  the  defendant.     In  James  v.  Barns  (a),      VT^"' 

v  n         Jones 

the  Court  allowed  a  plaintiff  to  deliver  interrogatories  to  »• 

the  defendant  after  plea  pleaded  without  a  special  affidavit. 
[Martin,  B. — What  is  the  principle  on  which  a  Court  of 
equity  would  act  in  a  case  like  this  ?]  It  is  submitted  that 
they  would  grant  the  application.  In  The  Patent  Type 
Founding  Company  v.  Lloyd  (&),  which  was  an  action  for 
the  infringement  of  a  patent,  a  Court  of  equity  granted  an 
order  for  inspection,  after  the  same  application  had  been 
refused  by  this  Court. 

Mellish  {Aston  with  him),  in  support  of  the  rule.— This  is 
not  a  case  in  which  the  Court,  in  the  exercise  of  its  discre- 
tion, will  allow  interrogatories  to  be  administered.  The 
patent  expired  more  than  five  years  ago,  and  the  plaintiff 
has  not  shewn  any  infringement  of  it  within  six  years.  He 
ought  either  to  give  some  answer  to  the  Statute  of  Limi- 
tations, or  confine  his  interrogatories  to  an  infringement 
within  six  years.  In  equity  the  plaintiff  must  have  filed 
his  bill,  and  shewn  the  ground  on  which  he  wanted  a  dis- 
covery, before  he  could  ask  to  administer  interrogatories. 
The  practice  at  law  and  in  equity  cannot  be  assimilated ; 
because  in  equity  a  defendant  has  three  modes  of  dealing 
with  a  bill  of  discovery,  either  by  demurrer,  plea  or  answer. 
If  the  defence  be  so  framed  to  raise  an  issue  in  law  only,  as 
by  demurrer,  the  plaintiff  will  not  be  entitled  to  any  dis- 
covery: Wigram  on  Discovery,  sect.  48,  p.  25,  2nd.  ed. 
So,  where  the  defence  is  by  plea,  the  plaintiff  will  not  be 
entitled  to  any  discovery  which  may  not  be  necessary  for 
the  trial  of  the  plea  itself :  id.  sect.  48,  p.  26.  And  a  de- 
fendant may  plead  in  bar  to  the  discovery  that  which  is 

(a)  17  C.  B.  596.  (b)  5  II.  &  N.  192. 
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1861. 


Jones 

9. 

Pratt. 


merely  matter  of  legal  defence  to  the  action :  id.  sect.  66, 68. 
By  analogy  to  the  rules  in  equity,  the  plaintiff  ought  to 
shew,  by  affidavit,  that  he  has  an  answer  to  the  Statute  of 
Limitations.  Why  should  the  defendant  be  compelled  to 
disclose  every  machine  he  made,  and  every  person  to  whom 
he  sold  it,  when  prima  facie  there  is  a  complete  answer  to 
the  action  ?  [Channell,  B. — The  61st  section  enables  either 
party,  by  leave  of  the  Court  or  a  Judge,  to  interrogate  the 
other  "  upon  any  matter  as  to  which  discovery  maybe  sought.'* 
Therefore,  to  ascertain  whether  a  party  is  entitled  to  an 
order  for  interrogatories,  it  must  be  seen  whether  the  case 
is  of  such  a  nature  that  he  would  be  entitled  to  a  discovery 
under  the  50th  section.]  Here,  as  there  is  no  cause  of 
action  within  six  years,  a  Court  of  equity  would  not  grant 
a  discovery  (a). 

Cur.  adv.  vult 


Pollock,  C.  B.,  now  said. — In  the  case  of  Jones  v.  Pratt 
(without  laying  down  any  general  rule)  we  think  that  at 
present  the  plaintiff  ought  not  to  be  allowed  to  administer 
interrogatories  to  the  defendant,  though  possibly  he  may 
be  entitled  to  do  so  after  issue  joined.  In  that  case  he  will 
be  at  liberty  to  amend  his  particulars  of  breaches,  in  accord- 
ance with  the  answers  given. 

Rule  absolute. 


(a)  See  Smith  v.  Fox,  6  Hare,  386. 
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Edwards  and  Another,  Assignees  of  Maurice,  a  Bankrupt,       May  2. 

v.  Gabriel,  Phillips  and  Root. 

1  ROVER. — The  first  count  of  the  declaration  alleged  a  Notice  to  an 

execution 

conversion  of  the  goods  of  one  Maurice,  a  bankrupt,  before   creditor  that 

....  rrn  .  11         i  n  his  debtor  has 

his  bankruptcy,     lhe  second  count  alleged  a  conversion  of  filed  a  petition 
the  goods  of  the  plaintiffs,  as  assignees  of  Maurice,  since  the  ^ent^ier 

UAnUM.*N»M«T  the  76th  sec- 

bankruptcy.  tion  of  the 

Pleas :  not  guilty  aud  not  possessed.  Conso^tioT 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  Act,  1849,  is 

/  '  '  9  e     notice  of  an 

after  last   Hilary  Term,  the   following  facts  appeared: —  actofbank- 

.  .  ruptcy  within 

The  plaintiffs  were  the  official  and  creditors9  assignees  of  the  meaning  of 

tliA  1  ^ftrd  sec- 

Maurice,  the  bankrupt.     On  the  29th  of  May,  1860,  Mau-  tion,  provided 
rice,  who  then  carried  on  business  as  a  merchant  in  London,  J?n  o^bank- 
sent  the  goods  in  question  to  the  warehouse  of  one  South-  ^-§JjJ l*^ 
gate,  a  packer,  at  London  Wall,  to  be  packed  and  forwarded  2™^tfo£for 
to  Odessa.     On  the  26th  of  June,  1860,  the  defendant,  arrangement 

is  dismissed. 

Roby,  recovered  a  judgment  against  Maurice,  in  the  Court  of 
Common  Pleas,  for  93/.  18s. ;  and  on  the  3rd  of  July  issued 
a  writ  of  fi.  fa.,  indorsed  to  levy  93/.  18*.  and  \L  6*.  costs 
of  execution,  which  writ  was  on  the  same  day  delivered 
to  the  defendants  Gabriel  and  Phillips,  who  were  sheriffs  of 
London,  to  be  executed.  On  the  6th  of  July,  Roby  called 
at  Southgate's  premises  with  an  officer  of  the  sheriffs  and 
pointed  out  to  him  the  goods  in  question  as  the  goods  of 
Maurice,  and  the  officer  then  seized  them  and  left  a  man  in 
possession.  On  the  9th  of  July,  Maurice  petitioned  thte 
Court  of  Bankruptcy,  under  the  211th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849  (12  &  13  Vict  c.  106), 
for  a  private  arrangement  with  his  creditors.  This  petition 
was  duly  filed,  and  a  private  sitting  and  an  official  assignee 

VOL.  VI.— N.  8.  DDD  EXCH. 
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On  the  13cfc  of  Jaiy, 
slaw  were  psaihm  I  br 


UHi 


of 

Aagnst,the 

the  sssse  day 

tion  far  adjudication 


Oo  the  7th  of 


of  bankruptcy  filed 


-  It  was  snhmitfrd,  on  behalf  of  the  defendant!*  that  the 
seizure  end  sale  of  the  goods  were  vafid  by  the  133rd 
of  the  Bankrupt  Consolidation  Act,  1849,  inasmuch 
notice  of  the  9th  of  July  was  not  a  notice  of  a  prior 
bankruptcy  within  the  meaning  of  that  section.   The  learned 


as  the 
act  of 


Gabrikl. 
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Judge  directed  a  verdict  for  the  plaintiffs,  reserving  leave  to        1861. 

the  defendants  to  move  to  enter  the  verdict  for  them.  v-*>~/ 

Edwards 
Shee,  Serjt.,  in  the  present  Term,  obtained  a  rule  nisi     _    «. 

accordingly ;  against  which 

H.  James  (Honyman  with  him)  shewed  cause. — At  the 
time  of  the  sale  of  the  goods  under  the  execution,  the  de- 
fendants had  notice  of  a  prior  act  of  bankruptcy  committed 
by  Maurice,  and  therefore  the  transaction  is  not  protected  by 
the  133rd  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  The  76th  section  enacts,  "That  the  filing  of  a  peti- 
tion by  any  such  trader  for  an  arrangement  between  such 
trader  and  his  creditors,  under  the  provisions  of  this  Act 
with  respect  to  arrangements  between  debtor  and  creditor 
under  the  superintendance  and  control  of  the  Court,  shall 
be  accounted  and  adjudged  conclusive  evidence  of  an  act  of 
bankruptcy  committed  by  such  trader  at  the  time  of  filing 
such  petition,  provided  a  petition  for  adjudication  of  bank- 
ruptcy shall  be  filed  against  him  within  two  months  after 
such  petition  for  arrangement  shall  have  been  dismissed : 
Provided  also,  that  no  adjudication  shall  be  made  on  any 
such  act  of  bankruptcy,  unless  and  until  after  such  petition 
for  arrangement  shall  have  been  dismissed."  Here,  every- 
thing has  occurred  which  is  required  by  that  enactment  to 
render  the  filing  of  the  petition  conclusive  evidence  of  an 
act  of  bankruptcy — a  petition  for  adjudication  of  bankruptcy 
was  filed  within  two  months,  and  the  petition  for  arrangement 
was  dismissed  before  any  adjudication  on  the  act  of  bank- 
ruptcy. It  is  contended,  however,  that  the  notice  served  on 
the  defendants  was  not  *  notice  of  any  prior  act  of  bank- 
ruptcy" within  the  meaning  of  the  133rd  section,  because, 
at  the  time  it  was  given,  it  was  uncertain  whether  any  peti- 
tion for  adjudication  of  bankruptcy  would  ever  be  filed,  or 
the  petition  for  arrangement  be  dismissed.     But  the  deci- 

D  d  d  2 
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sions  on  a  corresponding  enactment,  in  the  5  &  6  Vict, 
c.  122,  shew  that  when  those  events  occurred,  they  had 
relation  back  to  the  time  of  filing  the  petition  far  arrange- 
ment, and  rendered  it  conclusive  evidence  of  an  act  of 
bankruptcy  at  that  time.     The  22nd  section  of  the  5  &  6 
Vict  c.  122  enacted,  that  if  any  trader  shall  file  a  declara- 
tion of  insolvency  in  the  mode  there  prescribed,  he  "shall 
be  deemed  thereby  to  have  committed  an  act  of  bankruptcy 
at  the  time  of  filing  such  declaration,  provided  a  fiat  in 
bankruptcy  shall  issue  against  such  trader  within  two  months 
from  the  filing  such  declaration."    In  FoUett  v.  Hoppe  (a) 
a  trader,  against  whom  a  judgment  had  been  obtained,  filed 
a  declaration  under  that  Act  and  gave  his  creditor  notice 
of  it,  and  on  being  taken  in  execution  paid  the  judgment 
debt ;  a  fiat  in  bankruptcy  having  issued  against  him  within 
two  months  from  the  filing  the  declaration,  it  was  held  thai 
his  assignees  were  entitled  to  recover  the  money  so  paid. 
Green  v.  Laurie  (b)  is  another  authority  to  the  same  effect. 
In  Monk  v.  Sharp  (c),  where  it  was  held  that  filing  a  petition 
for  arrangement  was  not  an  act  of  bankruptcy,  the  petition 
had  never  been  dismissed,  and  no  petition  for  adjudication 
of  bankruptcy  bad  been  filed  within  two  months. 

Shee,  Serjt.,  and  Barnard,  in  support  of  the  rule. — It  is 
not  contended  that  a  petition  for  arrangement  under  the 
211th  section  is  not  an  act  of  bankruptcy  from  the  time  it 
is  filed,  provided  the  events  occur  which  are  required  by 
the  76th  section ;  but  the  question  here  is,  whether  before 
the  sale  the  defendants  had  notice  of  a  prior  act  of  bank- 
ruptcy, or  whether  they  are  not  protected  by  the  133rd  sec- 
tion. As  there  was  no  adjudication  of  bankruptcy  before 
the  execution  was  completed  by  6ale  of  the  goods,  there 
was  up  to  that  time  no  act  of  bankruptcy,  and  consequently 

(a)  5  C.  B.  226.  (ft)  1  Exch-  335. 

(c)  2  H.  &  N.  540. 
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no  notice  of  one  within  the  meaning  of  the  133rd  section.        1861. 

The  question  does  not  depend  on  the  76th  section  alone,      ^"*~w~*~' 

but  also  on  the  89th,  101st  and  133rd.   The  89th  points  out      „    * 

r  Gab&iel. 

the  proceedings  to  be  taken  to  obtain  adjudication  of  bank- 
ruptcy. They  originate  by  petition  upon  which  there  must 
be  an  adjudication  of  bankruptcy:  sect.  101.  Here,  there 
could  be  no  adjudication  until  the  petition  for  arrangement 
was  dismissed,  which  was  not  until  after  the  sale  of  the 
goods.  [Pollock,  C.  B.— The  76th  section  says,  that  the 
filing  a  petition  shall  be  evidence  of  an  act  of  bankruptcy  at 
that  time.  The  defendants  had  notice  that  a  petition  was 
filed  which  might  or  might  not  be  an  act  of  bankruptcy, 
and  after  that,  if  they  choose  to  deal  with  the  goods,  it  was 
at  their  peril]  The  statute  does  uot  say  that  notice  of  filing 
a  petition  shall  be  notice  of  an  act  of  bankruptcy;  and 
unless  the  creditor  has  notice  of  some  act,  upon  which  pro- 
ceedings  of  adjudication  can  at  once  take  place,  he  has  no 
notice  of  an  act  of  bankruptcy  within  the  133rd  section. 
In  Follett  v.  Hoppe(a)  and  Green  v.  Laurie  (b),  the  petition8 
were  filed  under  the  Insolvent  Act.  Conway  v.  Natt(c) 
shews  that,  in  order  to  defeat  an  execution,  the  creditor 
must  have  notice  of  a  prior  act  of  bankruptcy  complete  in 
itself  at  the  time  the  notice  is  given.  The  notice  there 
given  was  to  the  following  effect: — "J.  S.  has  committed  an 
act  of  bankruptcy.  He  signed  a  declaration  of  insolvency 
yesterday.  J.  S.  will  be  declared  bankrupt  immediately.  I 
have  sent  for  a  fiat ;"  and  that  was  held  not  such  a  notice 
as  to  deprive  the  execution  creditor  of  the  protection  of 
the  2  &  3  Vict  c.  29,  the  6th  section  of  the  6  Geo.  4, 
c.  16,  requiring  the  declaration  of  insolvency  to  be  filed  and 
advertized  in  the  London  Gazette.  [Pollock,  C.  B. —  That 
was  no  notice  of  an  act  of  bankruptcy  committed,  but  only 

(a)  5  C.  B.  226.  (6)  I  Exch.  335. 

(c)  1  C.  B.  643. 
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1861.  th*t  *t  wamJUL  be  committed.  Tie  notice  amounts  to  this 
MI  give  yon  notice  there  is  going  to  be  an  act  of  bankrupt* 
and  I  bare  sent  for  a  fiat."  Lying  in  prison  tor  debt  for  i 
months  was  made  an  act  of  bankruptcy  by  the  1  Jac 
e.  15.  That  period  was  reduced  to  two  months  by  t! 
21  Jac.  1,  c  19.  The  6  Geo.  4,  c  16,  made  a  forth 
redaction  to  twenly-one  days ;  hot  when  the  requisite  th 
was  completed,  it  had  relation  back  to  the  day  of  the  fii 
arrest.  In  Henley's  Bankrupt  Law,  p.  263,  it  is  aaid:- 
"  Where  a  payment  is  made  to  a  trader  who  is  in  prison, 
the  party  hare  notice  of  that  feet,  and  if  the  requisite  tin 
to  constitute  an  act  of  bankruptcy  be  afterwards  complete 
such  payment  will  not  be  protected.'*  The  authority  citi 
lor  that  position  is  King  v.  Lath  (a\  which  decided  if 
trader  become  bankrupt  by  lying  in  prison  two  months  aft* 
his  arrest,  his  assignees  may  maintain  an  action  for  snonc 
had  and  received  against  a  person  who,  having  notice  that 
commission  would  be  issued  against  him,  sells  his  goods  an 
pays  him  the  produce  before  the  two  months  have  expiree 
Askurst,  J.,  there  said : — "  Though,  strictly  speaking,  at  th 
time  of  the  notice  the  act  of  bankruptcy  was  not  completi 
yet  after  that  notice  the  defendant  was  not  warranted  i 
paying  the  money  over  to  the  bankrupt,  and  it  cannot  b 
called  a  bon&  6de  payment."]  Here  the  execution  was  bon 
fide  levied.  Hocking  v.  Aeraman  (b)  decided  that  notice  < 
a  docket  having  been  struck  is  not  "  notice  of  a  prior  act  < 
bankruptcy"  within  the  meaning  of  the  2  &  3  Vict,  c  21 
[Pollock,  C.  B. — That  was  only  a  notice  that  some  one  ha 
sworn  that  he  believed  the  trader  had  committed  an  act  c 
bankruptcy.]  Here  the  proceedings  were  inchoate  only  a 
the  time  of  the  sale. 

Pollock,  C.  B. — The  rule  must  be  discharged.     Th 

(a)  2  T.  R.  141.  144.  (b)  12  M.  &  W.  170. 
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question  turns  on  the  construction  of  the  76th  section  of       1861. 
the  Bankrupt  Consolidation  Act,  1849,  which  makes  the      v~~Y^~' 
filing  a  petition  for  arrangement  conclusive  evidence  of  an  »• 

act  of  bankruptcy  at  the  time  of  filing  it,  provided  a  peti- 
tion for  adjudication  of  bankruptcy  shall  be  filed  within  two 
months  after  the  petition  for  arrangement  is  dismissed. 
That  having  occurred,  the  bankruptcy  has  relation  back  to 
the  time  of  filing  the  petition,  so  that  the  defendants  who 
had  notice  of  the  filing  had  notice  of  an  act  of  bankruptcy. 
Mr.  Barnard  is  right  in  saying  that  no  case  has  occurred  in 
Westminster  Hall  upon  this  particular  statute,  but  there  are 
old  authorities  on  corresponding  provisions  in  the  21  Jac  1, 
c.  19,  and  6  Geo.  4,  c.  16.  The  21  Jac.  1,  c.  19,  s.  6, 
rendered  the  lying  in  prison  for  debt  for  two  months  an 
act  of  bankruptcy,  and  the  case  of  King  v.  Leith  (a),  to 
which  I  have  already  referred,  decided  that  when  the  two 
months  expired  the  bankruptcy  related  back  to  the  day  of 
arrest,  and  that  a  person  who,  with  notice  that  the  bankrupt 
was  in  prison,  sold  his  goods  and  paid  him  the  money  dur- 
ing the  period  of  the  two  months  was  liable  to  his  assignees. 
There  Butter,  J.,  said: — "Whether  this  be  considered  on 
the  construction  of  the  bankrupt  laws,  or  on  the  cases  ad- 
judged, I  have  not  the  smallest  doubt  but  that  the  bankruptcy 
relates  to  the  day  on  which  the  bankrupt  was  arrested;  and 
the  Court  are  bound  to  consider  it  so,  and  reason  upon  it  as 
such*"  Here  the  statute  says  that  the  filing  a  petition  for 
arrangement  shall  be  conclusive  evidence  of  an  act  of  bank- 
ruptcy committed  by  the  trader  at  the  time  of  filing  such 
petition;  and,  in  putting  a  construction  upon  that  statute,  I 
consider  that  we  are  bound  by  the  old  authorities,  and  that 
the  plaintiffs  are  entitled  to  recover. 

Martin,  B. — I  did  not  hear  the  whole  of  the  argument, 
and  therefore  decline  giving  any  opinion. 

(a)  2  T.  R.  141.  144. 


i 


708  EXCHKQCEK  KEFOKTS. 

1861.  Bbamwbll,  B. — I  am  also  of  opinion  that  the  rale  ought 

to  be  discharged.     No  doubt  there  is  a  difference  between 
the  enactment  referred  to  in  the  statute  of  James  and  that 
in  the  present  Act,  because  the  former  does  not  say  at  what 
time  the  act  of  bankruptcy  shall  be  complete,  but  the  latter 
says  that  the  filing  the  petition  shall  be  an  act  of  bankruptcy 
from  ike  time  of  filing  it.    Now,  suppose  it  had  gone  on  to 
say  that  there  should  be  no  adjudication  of  bankruptcy 
until  the  expiration  of  two  months  after  the  filing  the  peti- 
tion, surely  an  execution  creditor,  who  had  notice  of  the 
filing  of  the  petition,  would  be  bound  to  observe  that  nothing 
could  be  done  with  the  goods  until  the  expiration  of  the  two 
months.     Green  y.  Laurie  (a\  which  was  decided  on  a  cor- 
responding section  in  the  Insolvent  Act,  5  &  6  VicL  c.  122, 
is  very  much  in  point     The  76th  section  of  the  present 
Act  is  inartificially  drawn.     It  says  the  filing  a   petition 
shall  be  accoonted  and  adjodged  conclusive  evidence  of  an 
act  of  bankruptcy,  provided  a  petition  for  adjudication  of 
bankruptcy  shall  be  filed  within  two  months  after  the  peti- 
tion for  arrangement  is  dismissed ;  and  provided  also  that 
no  adjudication  shall  be  made  until  after  the  petition  for 
arrangement  shall  have  been  dismissed.    In  this  case  those 
conditions  have  been  complied  with,  and  consequently  we 
have  what  the  statute  says  shall  be  conclusive  evidence  of 
an  act  of  bankruptcy.     I  therefore  think  that  the  notice 
served  on  the  defendants  was  a  valid  notice  of  that  act  of 
bankruptcy. 

Wilde,  B. — I  am  of  the  same  opinion.  The  76th  section 
of  the  Bankrupt  Act  says  that  the  filing  a  petition  for 
arrangement  shall,  under  certain  circumstances,  be  an  act  of 
bankruptcy  from  the  time  of  filing  it  Here  those  circum- 
stances have  happened ;  therefore  there  was  an  act  of  bank- 
ruptcy from  the  time  of  filing  the  petition,  and  the  only 

(a)  1  Exch.  835. 
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question  is  whether  the  defendants  had  notice  of  that  act  of       1861. 
bankruptcy.     It  is  said  that,  though  they  had  notice  of  an      e^JTI 
act  of  bankruptcy,  they  had  not  notice  within  the  meaning  »• 

of  the  133rd  section,  because  at  the  time  the  notice  was 
given  they  did  not  know  whether  the  filing  the  petition 
would  turn  out  to  be  an  act  of  bankruptcy.  But  to  put 
such  a  construction  on  the  76th  section  would  do  violence 
to  its  language,  for  it  expressly  says  that  if  a  petition  for 
arrangement  is  filed  and  certain  events  occur,  the  filing  the 
petition  shall  be  an  act  of  bankruptcy  from  the  time  of  filing 
the  petition.  On  the  plain  words  of  the  statute,  I  think  that 
this  rule  ought  to  be  discharged. 

Rule  discharged. 
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Stmonds  v.  Pain  and  Others.  ^  " 

J.  HE  declaration  stated,  that  in  consideration  that  the  The  master  of 

a  steam -tug, 

plaintiff,  at  the  request  of  the  defendants,  would  retain  and  of  which  the 

m  defendants 

employ  the  defendants  to  tow  a  certain  fishing-smack  of  the  were  owners, 

was  emnloved 

plaintiff  from  Yarmouth  harbour  out  to  sea,  for  reward  to  by  the  plaintiff 

the  defendants  in  that  behalf,  the  defendants  promised  the  gmackoutof 

plaintiff  to  tow  the  said  smack  in  a  careful,  skilful  and  pro-  in^SSng 

per  manner:  that  the  plaintiff,  confiding  in  the  said  pro-  ^^^^^ 

mise,  employed  the  defendants  to  tow  the  said  smack  upon  through  the 

*     *  #  alleged  negh- 

the  terms  aforesaid,  for  such  reward   as  aforesaid  ;    and  gence  of  the 

master.    The 

although  the  defendants  accepted  and  entered  upon  the  said  plaintiff  had 
retainer  and  employment,  and  under  the  same  did  tow  the  ^ccaskmshired 
said  smack,  and  the  plaintiff  had  done  all  things,  and  all  *n^.  8t^m. 
times  had  elapsed,  necessary  to  entitle  the  plaintiff  to  have  |JJ8,JjJ^^pay" 
the  defendants  so  to  tow  the  said  smack  in  a  careful,  skilful  had  received 

a  receipt,  upon 

and  proper  manner,  yet  the  defendants  omitted  so  to  do,  the  hack  of 

which  was 

and  by  their  carelessness,  negligence  and  unskilfulness  in  printed  a 

notice  that  the 
defendants 

would  not  be  answerable  for  damage  occasioned  by  any  supposed  negligence  of  their  servants. 

— Held,  that  it  was  a  question  for  the  jury  whether  the  contract  was  made  on  the  terms 

printed  on  the  back  of  the  receipts. 
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1861.        *h*t  behalf  the  said  snack  became  and  was  improperly 


Stmosm 

V. 

Paw. 


detached  from  the  said  tog  b j  which  the  defendants  were  so 
towing  the  same,  and  was  run  in  and  driven  upon  a  sand 
bank,  and  became  stranded  and  damaged,  &c 

Pleas. — First:  non-assumpsit.  Secondly:  that  die  plain- 
tiff did  not  retain  and  employ  the  defendants,  nor  did  the 
defendants  accept  and  enter  upon  the  said  retainer  and 
employment  as  alleged.  Thirdly:  a  Uaierse  of  the  breach. — 
Issues  thereon. 

At  the  trial,  before  AOkA,  C.  B.,  at  the  last  Norfolk 
Spring  Assizes,  the  following  facts  appeared: — The  plain- 
tiff was  owner  of  s  fishing-smack  called  the  "Agenoria," 
and  the  defendants  were  owners  of  a  steam-tug  called 
the  "Florence  Nightingale."  On  the  21st of  Norember 
last,  the  plaintiff  reqoested  the  master  of  the  steam- 
tog  to  tow  his  smack  ont  of  Great  Yarmouth  harbour  to 
sea.  The  master  took  the  smack  in  tow  together  with  a 
schooner  and  a  logger,  the  smack  being  next  to  the  tug, 
and  proceeded  with  them  out  of  the  harbour.  Before  they 
were  clear  of  the  harbour,  the  master  improperly,  as  the 
plaintiff  alleged,  cast  off  the  tow-rope  which  was  attached 
to  his  smack,  and  in  consequence  it  was  stranded.  The 
plaintiff,  on  cross-examination,  admitted  that  on  previous 
occasions  be  bad  employed  the  defendants'  tugs  to  tow  his 
smack  out  to  sea,  and  that  he  had  received  from  the  defendants 
printed  receipts  for  their  charges  in  the  following  form  : — 

«  M'.- — 

*  Dr.  to  owners  of  Volunteer  and  Florence 

Nightingale  Steamers,  Chesapeake  and 

Andrew  Woodhouse. 
"  To  towing 

"  Received  


"Office  at  S.  J.  Hill's,  Shipchandler,  South   Quay. 

"N.B.— The  owners  will  feel  particularly   obliged    by 
payment  on  delivery  of  this  bill. 
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"  The  owners  of  the  above  steam-tugs  are  not  responsible        1861. 
for  any  damage  done  by  the  vessels  towed  either  to  them- 
selves or  others." 

On  the  back  of  these  receipts  were  printed  the  rates 
charged  for  towing  and  the  following  notice : — 

"  To  shipowners,  fishing-owners,  shipmasters  and  others. 

"  The  owners  of  the  Volunteer  and  Florence  Nightingale 
steam-tugs  respectfully  give  further  notice,  that  on  and  after 
the  1st  day  of  April,  1859,  they  will  tow  vessels,  boats  or 
other  craft,  by  the  above  named  steam-tugs,  on  the  following 
conditions  only,  as  heretofore. — That  they  are  not  to  be 
answerable  or  accountable  for  any  loss  or  damage  whatever, 
which  may  happen  to  or  be  occasioned  by  any  vessel,  boat 
or  craft,  or  any  of  the  cargoes  on  board  the  same,  whilst 
such  vessel,  boat  or  craft  are  in  tow  of  either  of  the  above 
steam-tugs,  in  the  river  or  at  sea,  and  whether  arising  from 
or  occasioned  by  any  supposed  negligence  or  default  of  them 
or  their  servants,  or  defects  or  imperfections  in  the  said 
steam-tugs,  or  either  of  them,  or  the  machinery,  or  any 
other  part  of  the  same,  or  any  delays,  stoppage  or  slackness 
of  the  speed  of  the  same,  however  occasioned  or  for  what 
purpose,  wheresoever  taking  place ;  and  that  the  owner  or 
persons  interested  in  the  vessels,  boats  or  crafts,  or  the 
cargoes  on  board  the  same,  so  towing,  undertake  to  bear, 
satisfy  and  indemnify  the  said  tug-owners  against  the  same. 
All  vessels  waiting  to  be  towed  to  be  booked,  and  towing 
money  paid  at  the  tug-office. 

"  Samuel  John  Hill,  Shipchandler,  South  Quay,  Great 
Yarmouth,  April,  18,  1859." 

The  plaintiff  said  that  he  had  no  recollection  of  having 
read  the  notice,  or  even  of  having  looked  at  the  back  of  the 
receipts,  and  that  the  notice  had  never  been  brought  to  his 
knowledge  in  any  other  way.  The  defendants  charge  for 
towing  the  plaintiff's  smack  was  7s.  6cL 
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At  the  conclusion  of  the  plaintiff's  case,  the  Lord  Chief 
Baron  expressed  an  opinion  that  the  evidence  did  not  prove 
the  contract  alleged  in  the  declaration:  that  the  contract 
was  upon  the  terms  of  the  notice,  and  that  the  plaintiff, 
having  the  means  of  knowledge,  in  point  of  law  had  know- 
ledge of  the  notice :  that  he  knew  he  was  dealing  with  a 
servant  of  the  defendants,  and  who  therefore  had  only  a 
limited  authority  and  could  not  contract  except  on  the 
terms  of  the  notice ;  and  that  it  was  evident  the  defend- 
ants did  not  undertake,  for  the  charge  of  7*.  6rf.,  to  be 
insurers  against  accidents  to  the  vessels  they  towed.  The 
plaintiff  was  then  nonsuited. 

Bulwer,  in  the  present  terra  (April  16),  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection,  namely, 
that  evidence  in  support  of  the  issues  was  given  in  the 
plaintiff's  favour,  which  ought  to  have  been  left  to  the  jury : 
that  the  jury  ought  to  have  been  asked  what  the  contract 
between  the  parties  was,  and  whether  the  plaintiff  was 
bound  by  the  terms  of  the  notice  on  the  back  of  the 
receipts :  that  the  jury  ought  to  have  been  told  that,  even 
assuming  the  plaintiff  to  have  contracted  on  the  terms  of 
the  notice,  nevertheless  a  breach  of  the  contract  was  proved. 

CFMafley  and  Keane  shewed  cause. — The  question  is, 
whether  the  learned  Judge  was  right  in  withdrawing  from 
the  jury  the  question  whether  the  contract  was  made  on 
the  terms  mentioned  on  the  back  of  the  receipt  This  is 
not  the  case  of  a  common  carrier.  There  was  no  common 
law  obligation  on  the  defendants  to  tow  the  plaintiff's  vessel, 
but  the  liability  depends  on  contract.  Then,  what  were 
the  terms  of  the  contract  proved,  and  was  there  any  evi- 
dence that  the  defendants  authorized  such  a  contract  ?  The 
contract  declared  on  is  a  contract  simpliciter  to  use  due  care 
aud  skill  in  towing  the  plaintiff's  vessel.     Such  a  contract 
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would  be  implied  by  law  from  the  previous  dealing  between 
the  parties ;  but  the  contract  which  the  defendants  entered 
into  was  upon  the  terms  printed  on  the  back  of  the  receipts. 
It  cannot  be  supposed  that  they  meant  to  be  insurers  against 
accident,  when  they  only  charged  7s.  6d.  for  the  towing. 
The  plaintiff  had  several  of  these  receipts ;  and  he  cannot 
cast  a  responsibility  on  defendants  by  not  reading  them. 
He  had  the  means  of  knowledge,  which,  in  law,  is  know- 
ledge. If  a  letter  is  sent  containing  a  notice,  though  the 
person  to  whom  it  is  sent  may  not  choose  to  read  it,  it  is 
nevertheless  a  notice.  [Martin,  B. — It  was  a  question  for 
the  jury  whether  the  contract  was  on  the  terms  to  be  col- 
lected from  these  documents.]  The  Judge  would  be  bound 
to  tell  the  jury,  as  a  matter  of  law,  that  the  contract  was  on 
those  terms.  The  master  of  the  steam-tug  was  an  agent 
with  limited  authority,  and  could  only  contract  on  the 
terms  of  the  notice.  [Pollock,  C.  B. — The  notice  might 
have  been  made  more  public,  or  the  defendants  might  have 
directed  the  masters  of  their  vessels  to  call  the  attention  of 
persons  employing  them  to  the  terms  of  the  notice.]  The 
plaintiff  having  several  of  these  receipts  containing  the 
notice,  the  case  is  the  same  as  if  notice  had  been  given  him 
by  word  of  mouth.  The  question  whether  there  was  any 
evidence  of  the  contract  alleged  in  the  declaration  was  a 
question  for  the  Judge,  and  he  has  rightly  decided  that 
there  was  none. 

Bultcer  and  «/.  Cherry  appeared  to  support  the  rule,  but 
were  not  called  upon  to  argue. 

Martin,  B. — I  am  of  opinion  that  the  rule  should  be 
absolute.  The  declaration  is  in  the  common  form  against 
the  owners  of  a  steam-tug  for  negligence  in  towing  the 
plaintiff's  vessel  out  to  sea.     On  the  cross-examination  of 
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paper — the  plaintiff  would  have  been  bound  by  those  terms.        1861. 
Here,  however,  the  document  given  to  the  plaintiff  was  not 
the  contract,  but  a  receipt,  and  it  may  be  that  he  never 
looked  at  the  terms,  for  no  man  is  under  any  obligation  to 
read  a  printed  notice  on  the  back  of  a  receipt.     I  therefore 
think  that  the  circumstance  of  having  those  receipts  is  not 
equivalent  to  knowledge.     Suppose  a  tradesman  sends  a 
customer  a  circular,  which  the  latter  throws  into  the  fire- 
without  reading  it,  but  afterwards  goes  to  the  tradesman's 
shop  and  purchases  some  goods,  could  the  tradesman  say, 
"  You  have  had  my  circular,  and  know  my  terms  of  deal- 
ing, and  the  purchase  was  made  on  those  terms'9?     He 
certainly  could  not,  as  there  was  no  obligation  to  read  the 
circular.     If  the  defendants  only  did  their  work,  as  they 
contend,  on  the  terms  printed  on  the  back  of  those  receipts, 
it  was  a  matter  of  fact  for  the  jury  whether  the  plaintiff 
could  have  received  them  without  those  terms  being  brought 
to  his  knowledge. 

Wilde,  B. — I  concur,  with  reluctance,  in  making  the 
rule  absolute.  I  say  with  reluctance,  because  substantial 
justice  was  done  at  the  trial  in  nonsuiting  the  plaintiff;  for 
it  is  impossible  to  believe  that  he  did  not  know  that  the 
defendants  meant  to  protect  themselves  by  the  notice  when 
they  did  the  work  for  such  a  trifling  charge.  I  agree  with 
my  brother  Bramwell  that  most  probably  the  jury  would 
have  found  that  the  contract  was  made  on  the  terms  con- 
tained in  the  notice ;  but,  as  a  matter  of  strict  law,  I  think 
there  was  evidence  of  a  contract  without  condition,  and 
also  evidence  of  a  qualification  of  that  contract,  and  the 
question  what  was  the  real  contract  ought  to  have  been 
submitted  to  the  jury. 

Pollock,  C.  B. — I  doubt  whether  the  evidence  fully 
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the  plaintiff  some  receipts  were  put  into  his  hands,  upon 
the  back  of  which  was  printed  a  notice  of  the  terms  upon 
which  the  defendants  did  business,  and  it  was  contended 
that  the  contract  was  made  upon  those  terms,  and  that  the 
defendants  were  entitled  to  a  verdict,  or  the  plaintiff  ought 
to  be  nonsuited,  on  the  ground  of  variance.  I  am  of  opinion 
that  it  was  a  question  for  the  jury  what  was  the  contract 
which  the  plaintiff  and  defendants  entered  into,  and  that  it 
was  not  a  question  of  law  for  the  Judge  to  decide.  Whether 
the  plaintiff  had  knowledge  of  the  notice  by  reason  of  having 
the  receipts  was  essentially  a  question  of  feet,  and  ought 
not  to  have  been  withdrawn  from  the  consideration  of  the 
jury. 

Bramwell,  B. — I  am  also  of  opinion  that  there  ought 
to  be  a  new  trial ;  but  I  am  still  inclined  to  think  that  if 
the  jury  had  done  their  duty  they  must  have  found  in 
accordance  with  my  lord's  direction.  Mr.  CfMalley  admits 
that  the  contract  alleged  in  the  declaration  is  one  which 
would  be  implied  by  law  from  the  relation  between  the 
parties,  and  that  the  master  of  the  tug  would  have  autho- 
rity to  enter  into,  the  usual  contract  for  towing  vessels ;  but 
of  course  it  is  competent  to  the  defendants  to  shew  that  no 
such  contract  was  entered  into.  For  that  purpose  they  put 
into  the  hands  of  the  plaintiff  certain  papers,  partly  printed 
and  partly  written,  and  which,  it  was  said,  contained  the 
terms  of  the  contract ;  and  the  plaintiff  having  admitted 
that  he  had  many  of  those  documents  in  his  possession, 
it  was  contended  that  he  must  be  taken  to  have  a  know- 
ledge of  their  contents.  If,  indeed,  upon  the  employment 
of  the  steam-tug,  a  paper  containing  the  terms  upon  which 
the  defendants  towed  vessels  had  been  put  into  the  bands 
of  the  plaintiff— no  matter  whether  the  whole  or  a  part 
only  was  printed,  or  whether  on  the  front  or  back  of  the 
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paper — the  plaintiff  would  have  been  bound  by  those  terms. 
Here,  however,  the  document  given  to  the  plaintiff  was  not 
the  contract,  but  a  receipt,  and  it  may  be  that  he  never 
looked  at  the  terms,  for  no  man  is  under  any  obligation  to 
read  a  printed  notice  on  the  back  of  a  receipt.     I  therefore 
think  that  the  circumstance  of  having  those  receipts  is  not 
equivalent  to  knowledge.     Suppose  a  tradesman  sends  a 
customer  a  circular,  which  the  latter  throws  into  the  fire- 
without  reading  it,  but  afterwards  goes  to  the  tradesman's 
shop  and  purchases  some  goods,  could  the  tradesman  say, 
"  You  have  had  my  circular,  and  know  my  terms  of  deal- 
ing, and  the  purchase  was  made  on  those  terms"?     He 
certainly  could  not,  as  there  was  no  obligation  to  read  the 
circular.     If  the  defendants  only  did  their  work,  as  they 
contend,  on  the  terms  printed  on  the  back  of  those  receipts, 
it  was  a  matter  of  fact  for  the  jury  whether  the  plaintiff 
could  have  received  them  without  those  terms  being  brought 
to  his  knowledge. 

Wilde,  8. — I  concur,  with  reluctance,  in  making  the 
rule  absolute.  I  say  with  reluctance,  because  substantial 
justice  was  done  at  the  trial  in  nonsuiting  the  plaintiff ;  for 
it  is  impossible  to  believe  that  he  did  not  know  that  the 
defendants  meant  to  protect  themselves  by  the  notice  when 
they  did  the  work  for  such  a  trifling  charge.  I  agree  with 
my  brother  Bramwell  that  most  probably  the  jury  would 
have  found  that  the  contract  was  made  on  the  terms  con- 
tained in  the  notice  ;  but,  as  a  matter  of  strict  law,  I  think 
there  was  evidence  of  a  contract  without  condition,  and 
also  evidence  of  a  qualification  of  that  contract,  and  the 
question  what  was  the  real  contract  ought  to  have  been 
submitted  to  the  jury. 

Pollock,  C.  B. — I  doubt  whether  the  evidence  fully 
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justified  the  view  I  took  at  the  trial ;  but  had  it  gone 
further,  and  shewn  that  these  notices  were  stuck  tip  on  the 
wharves  or  otherwise  made  public,  I  should  have  thought 
the  matter  clear.  If  the  notice  had  been  on  the  face  of  a 
document  by  which  the  defendants  undertook  to  perform 
the  service,  there  could  have  been  no  doubt ;  but  it  was 
on  the  back  of  receipts  which  the  plaintiff  was  under  no 
obligation  to  read.  The  declaration  alleges  the  ordinary 
contract  which  the  law  would  imply  from  the  employment, 
and  the  question  is  whether  such  a  contract  was  proved. 
If  the  case  had  turned  solely  on  that,  I  should  not  have 
been  disposed  to  grant  a  new  trial  any  more  than  I  should 
in  an  undefended  case,  because  the  jury  were  not  asked 
whether  they  found  for  the  plaintiff  or  the  defendant  But, 
in  reality,  the  contest  at  the  trial  was,  not  that  these  notices 
were  not  given  by  the  defendants,  but  that,  notwithstanding 
the  notices,  and  notwithstanding  proof  that  the  plaintiff  was 
cognizant  of  them,  the  defendants  were  liable.  However, 
upon  the  question  of  evidence,  to  which  my  attention  was 
not  so  particularly  called  at  the  trial  as  it  has  now  been,  I 
think  the  rule  ought  to  be  absolute,  though,  if  notice  is 
brought  home  to  the  plaintiff,  I  do  not  see  how  it  can 
be  successfully  contended  that  the  defendants  are  not  ex- 
onerated. • 

Rule  absolute  (a). 


(a)  The  cause  war  again  tried 
before  Erie,  C.  J.,  at  the  Norwich 
Summer  Assizes,  1861,  when  the 
defendants  proved  that,  before  the 
cause  of  action  arose,  they  had 
caused  bills  to  be  posted  about 
the  quays  and  public  houses  at 
Yarmouth  frequented  by  fisher- 
men, containing  a  notice  similar  to 


that  printed  on  the  back  of  the 
receipts.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  the 
contract  between  the  plaintiff  and 
defendants  was  made  on  those 
terms,  and,  the  jury  haying  found 
in  the  affirmative,  the  plaintiff 
elected  to  be  nonsuited. 
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1861. 


In  the  Matter  of  Fernandes,  a  Prisoner,  &c.  April  23. 


i 


N  November,  1859,  Joze  Luis  Fernandes  was  examined  A  ^oxat  of 

assize  is  a 

as  a  witness  before  the  Commissioners  appointed  under  a  superior 

•     .  Court ;  and 

commission  of  her  Majesty  to  inquire  into  certain  corrupt  consequently, 

in  &  wmT&iit 

practices  at  the  election  for  the  borough  of  Wakefield  in   0f  commit- 

April,  1859.  Judge  of  assize 

On  the  25th  day  of  January,  1860,  the  Commissioners  {fc^Sg* 
granted  him  their  certificate  in  these  words : — "  Certificate   *ion  °*  con" 

°  tempt  may  be 

to    witness.      Wakefield    Election    Inquiry   Commission :  general,  and 

the  particular 

Whereas  a  commission,  dated  the  20th  of  August,  a.d.  1859,  circumstances 
was  issued  under  the  15  &  16  Vict  c.  57,  directed  to  us  set  out. 
G.  Pigott,  W.  H.  Willes  and  W.  Slade,  appointing  us  Com- 
missioners to  make  inquiry  under  the  said  Act,  into  the 
existence  of  corrupt  practices  at  elections  for  members  to 
serve  in  parliament  for  the  borough  of  Wakefield:  And 
whereas,  in  pursuance  of  the  said  commission,  we  have  pro- 
ceeded with  the  said  inquiry  under  the  said  Act,  and  in  the 
progress  of  such  inquiry  and  of  the  proceedings  connected 
therewith  J.  L.  Fernandes  has  been  examined  by  us  as  a 
witness,  and  has  given  evidence  before  us  touching  such 
corrupt  practices  as  aforesaid :  Now  we,  the  said  G.  Pigott, 
W.  H.  Willes  and  W.  Slade  hereby  certify  under  our  hands 
that  the  said  J.  L.  Fernandes  has,  upon  his  examination, 
made  a  true  disclosure  touching  all  things  to  which  he  has 
been  examined  within  the  meaning  and  intent  of  the  9th 
and  10th  sections  of  the  said  Act.  Given  under  our  hands 
the  28th  day  of  January,  a.d.  1860.  G.  Pigott,  W.  H. 
Willes,  W.  Slade." 

A  criminal  information  for  bribery  at  the  said  election, 
which  was  subsequently  filed  against  one  John  Barff  Charles- 

b  e  e  2 
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1861.        worth,  came  on  for  trial,  before  Hilly  J.,  at  the  Yorkshire 
Vfl^Y^M^      Spring  Assizes  in  1861.     On  that  occasion  J,  L.  Fernandes 

In  BE 

Fkbnandes.  was  present  in  obedience  to  a  subpoena  to  attend  and  give 
evidence  on  behalf  of  her  Majesty  on  the  information,  and 
was  examined  as  a  witness.  In  the  course  of  his  examina- 
tion the  following  question  was  put  to  him  by  the  Solicitor 
General,  who  conducted  the  prosecution : — 

"  Did  you  receive  any  money  from  the  defendant  John 
Barff  Charlesworth  in  the  month  of  April  1859  ?" 

The  witness  declined  to  answer  the  question,  stating  that 
he  had  been  advised  by  counsel  that  he  was  not  bound  to 
do  so. 

The  Solicitor  General  asked  the  witness  if  he  had  been 
examined  before  the  Commissioners,  and  whether  he  had 
received  a  certificate.  The  certificate  and  the  commission 
under  the  sign  manual  of  her  Majesty  were  then  put  in. 

The  learned  Judge,  after  consulting  Keating,  J.,  stated 
that  having  considered  the  question  whether  the  witness 
would  be  exposed  to  any  peril  by  reason  of  answering 
the  question  proposed  to  him,  they  were  both  of  opinion 
that  he  would  be  free  from  all  penal  actions,  forfeitures, 
punishments,  disabilities,  incapacity,  criminal  proceedings 
of  every  kind  and  sort  by  reason  of  the  certificate  which 
had  been  granted  to  him,  upon  any  matter  connected 
with  corrupt  proceedings  at  the  Wakefield  election,  and 
that  he  was  bound  to  answer  the  question. 

The  witness  stated  that  he  had  been  advised  that  the 
certificate  was  no  sufficient  indemnity  against  an  impeach* 
ment  by  the  House  of  Commons. 

The  learned  Judge  stated  that  in  his  opinion  it  was. 
The  witness  however  persisted  in  his  refusal  to  answer,  not- 
withstanding repeated  remonstrances  and  warnings  by  the 
Court.  The  learned  Judge  then  said  that  no  other  course 
was  left  him  than  to  state  that,  the  evidence  of  the  witness 
being  material  to  the  prosecution  which  was  before  the 
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Court,  he  well  knowing  that  fact,   had   sought  to  evade        1861. 

giving  the  benefit  of  his  testimony  to  the  administration  of      v^x~' 

In  re 
justice,  in  a  way  which  shewed  that  he  was  firmly  persuaded    Fernandez 

that  he  would  be  in  no  peril  if  he  did  answer  the  question. 
His  lordship  therefore  adjudged  the  witness  guilty  of  con- 
tempt, and  sentenced  him  for  that  contempt  to  be  imprisoned 
for  the  period  of  six  calendar  months  unless  sooner  dis- 
charged by  competent  authority,  and  to  pay  a  fine  of  500/., 
and  be  further  imprisoned  until  that  fine  was  paid. 

The  Associate  then  ordered  the  gaoler  to  take  the  witness 
into  custody. 

The  following  is  a  copy  of  the  warrant  of  commitment : — 
"  Yorkshire,  ")     At  the  Assizes,  held  at  thev Castle  of  York, 
to  wit.        )  in  and  for  the  said  county,  on  Thursday,  the 
7th  day  of  March,  in  the  24th  year  of  the  reign,  &c,  and  in 
the  year  of  our  Lord  1861,  before  the  Honorable  Sir  Hugh 
Hill,  Knight,  and  the  Honorable  Sir  Henry  Singer  Keating, 
'  Knight,  two  of  her  Majesty's  Justices  assigned  to  take  the 
said  assizes  according  to  the  statute,"  &c. 
"The  Queen  1     On  the  trial  of  the  information  against 
v.  the  defendant,  for  bribery  alleged  to  have 

John  Barff  j  Deen  committed  by  him  on  the  election  of 
Charlesworth.  J  a  burgess  to  serve  in  parliament  for  the 
borough  of  Wakefield,  J.  L.  Fernandes,  a  witness  produced, 
sworn,  and  examined  on  behalf  of  the  Crown,  having  re- 
fused to  answer  a  certain  question  touching  the  matter  in 
issue  in  the  said  information,  put  to  him  by  her  Majesty's 
Solicitor  General,  of  counsel  for  the  Crown  in  that  behalf,  and 
this  Court  having  adjudged  that  the  said  J.  L.  Fernandes 
was  bound  by  law  to  answer  the  said  question,  and  having 
required  him  so  to  do,  he  wilfully,  and  in  contempt  of  the 
Court,  refused  to  answer  the  said  question,  and  he  having 
wilfully  persisted  and  still  so  persisting  in  such  his  refusal,  the 
said  Court  doth  therefore  adjudge  that  the  said  J.  L.  Fer- 
nandes has  been  and  is  guilty  of  a  contempt  of  Court ;  and  the 
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1861.  said  Court  doth  order  and  adjudge  that  the  said  J.  L.  Fer- 

^T^^^  nandes  be  for  such  his  contempt  committed,  and  he  is 

A  Jf   Rfi 


Febnahdes.    hereby  committed,  to  the  custody  of  the  sheriff  of  the 

county  of  York,  and  to  his  keeper  of  her  Majesty's  gaol  of 
the  Castle  of  York  in  and  for  the  said  county,  to  be  there 
detained  and   kept  in  safe  custody  for   the    term  of  six 
calendar  months  from  the  day  and  year  first  above  men- 
tioned. And  the  said  Court  doth  further  order  and  adjudge 
that  the  said  J.  L.  Fernandes,  also  for  such  his  contempt, 
shall  and  do  pay  to  our  said  lady  the  Queen  the  sum  of 
500/.,  and  that  he  be  further  detained  in  the  custody  afore- 
said until  the  said  sum  of  500/.  shall  have  been  paid. 

By  the  Court. 

Bell,  Associate." 

On  affidavits  stating  the  above  facts,  setting  out  the  opinion 
of  counsel  referred  to,  and  alleging  that  the  witness  really 
and  conscientiously  believed  that  answering  the  question 
would  have  a  tendency  to  accuse  himself;  that  he  had  no 
intention  of  doing  more  than  to  stand  on  what  he  believed 
were  his  legal  rights,  and  that  he  was  not  called  upon  to 
shew  cause  why  sentence  should  not  be  passed  upon  him, 

Bovill  moved  for  a  writ  of  habeas  corpus  to  bring  up  the 
body  of  J.  L.  Fernandes  in  order  that  he  might  be  dis- 
charged from  custody  (a). — First :  the  prisoner  is  liable  to 
be  impeached  by  the  House  of  Commons,  notwithstanding 
the  certificate,  whether  the  offence  of  bribery  is  a  high 
crime  and  misdemeanor  at  common  law  or  only  by  statute. 
[Pollock,  C.  B.,  referred  to  4  Black.  Comm.  p.  259,  and 
Rex  v.  Flower  (b).  Bramwell,B. — We  ought  to  hear  the 
warrant  of  commitment  read  and  see  if  it  is  objectionable.] 
The  warrant  is  defective.  [fVilde,  B.,  referred  to  Gosset 
v.  Howard  (c).]     The  warrant  is  simply  headed,  "At  the 

(a)  April  19.    Before  Pollock,  (b)  8  T.R.  314. 

C.  B.,  Martin,  B.,  Bramwell,  B.,  (c)  10  Q.  B.  359.  411. 

and  Wilde,  B. 
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Assizes  held  at  the  Castle  of  York,  in  and  for  the  said  1861. 
county,  &c,  before  Sir  H.  Hill  and  Sir  H.  S.  Keating,  two  of  ^^ 
her  Majesty's  justices  assigned  to  take  the  said  assizes  accord-  Ferhahdes. 
ing  to  the  statute."  The  Judges  have  several  commissions, 
viz.,  oyer  and  terminer,  general  gaol  delivery,  of  assize 
and  nisi  prius  by  the  statute  of  West.  2,  13  Edw.  1,  c.  30, 
and  of  the  peace.  Not  only  the  Judges  but  the  Serjeants 
and  Queen's  counsel  are  joined  in  these  commissions.  Any 
Commissioner  may  fine  and  imprison  if  the  Judge  at  nisi 
prius  has  such  power.  A  Court  so  constituted  cannot  issue 
warrants  in  a  general  form ;  it  is  a  Court  of  limited  jurisdic- 
tion deriving  its  authority  from  the  commission,  and  its  com- 
mitments  should  therefore  shew  on  the  face  of  them  that  the 
Court  had  jurisdiction.  In  Harrison  v.  Wright  (a),  that  rule 
was  applied  to  the  case  of  a  Judge  making  an  order  under 
the  Interpleader  Act,  1  &  2  Wm.  4,  c.  58.  Even  the 
steward  of  a  Court  leet  may  fine  and  imprison.  In  com- 
mitments by  the  superior  Courts  at  Westminster  or  by  the 
High  Court  of  Parliament,  it  is  not  necessary  to  state  the 
cause  of  the  commitment ;  but  in  commitments  by  inferior 
Courts  it  is  always  necessary  to  state  the  cause  of  the  com- 
mitment, in  order  that  the  Courts  at  Westminster  may  be 
able  to  judge  of  the  sufficiency  of  the  cause.  That  the 
authority  of  a  Judge  of  assize  depends  on  the  commis- 
sion under  which  he  is  acting  appears  from  Bullock  v. 
Parsons  (£) :  per  Holt,  C.  J.  In  Bacon's  Abridg.  Courts  (D.), 
it  is  said : —  "  The  most  general  division  of  our  Courts  is 
into  such  as  are  of  record  or  not ;  those  of  record  are  again 
divided  into  such  as  are  supreme,  superior  and  inferior. 
*  *  *  Superior  Courts  of  record  are  again  those  that  are 
more  principal  or  less  principal ;  the  more  principal  ones  are 
the  Lords  House  in  Parliament,  the  Chancery,  King's  Bench, 

(a)  13  M.  &W.  816. 

(b)  2  Salk.  454.    He  also  referred  to  4  Inst.  162.  168. 
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1861.        Common  Pleas  and  Exchequer ;  and  by  Hale,  such  are  the 

^^^^      justices  itinerant  ad  communia  placita  et  ad  placita  forestee. 

In  re 

Feenandes.    The  less  principal  ones  are  such  as  are  held  by  commission 
of  gaol  delivery,  oyer  and  terminer,  assize,  nisi  prius,  &c, 
by  custom  or  charter,  as  the  Courts  of  the  counties  palatine 
of  Lancaster,   Chester,   Durham,  or  by   virtue  of  acts  of 
parliament  and  the  King's  commission,  as   the   Court  of 
sewers,  justices  of  the  peace,  &c."   Commissioners  of  sewers 
have  power  to  hold  Courts  and  assess  fines.      In  Bushelts 
Case  (a)  it  was  held  that  a  general  form  of  commitment  by 
a  Court  of  oyer  and  terminer  was  insufficient :  that  "  the 
commitment  and   return   pursuing  it  being  in   itself  too 
general  and  uncertain,  the  Court  ought  not  implicitly  to, 
think  that  the  commitment  was  re  verd  for  cause  particular 
and  sufficient  enough,  because  it  was  the  act  of  the  Court 
of  sessions"  in  London.     In  the  present  case  the  commit- 
ment is  not  signed  by  a  judge  or  serjeant.     In  BusheWs 
Case  it  was  suggested  that  the  commitment  might  have 
been   made   by  an   alderman.     So,   here,   it  might   have 
been  a  commitment  by  a  counsel  whose  name  was  in  the 
commission.      The  commitment  should  have  set  out  the 
facts  so  as  to  shew  that  the  Court  arrived  at  a  proper  con- 
clusion.    In  Vaughan's  Reports,  p.  154,  four  instances  are 
given  where,  upon  habeas  corpus,  the  Court  of  Common 
Pleas  discharged  prisoners  committed  by  other  Courts  upon 
the  insufficiency  of   the  return   only.      In    The  Earl  of 
Shaftesbury's  Case  (b)  the  Earl  having  been  committed  by 
the  House  of  Lords  for  a  high  contempt  against  the  House, 
though  the  warrant  did  not  express  the  nature  of  the  con- 
tempt, nor  the  place  where  it  was  committed,  nor  the  time 
when  it  was  committed,  nor  whether  it  was  on  a  conviction 

(a)  Vaughan,    135.    138.   140.      ling,  3  Keb.  322. 
He  also  referred  to  BusheWs  Case,  (b)  1  Mod.  144. 157. 

1  Mod.  119,  and  Bushel  v.  Star- 
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or  accusation  only,  the  Court  of  King's  Bench  refused  to        1861. 

discharge  him  by  habeas  corpus.      But  Sir   T.  Jones,  J.,       V"TV^"' 

In  re 

said,  "  Such  a  return  made  by  an  ordinary  Court  of  justice  Fernandes. 
would  have  been  ill  and  uncertain."  If  the  Court  had  no 
power  to  make  a  general  warrant,  the  rule  as  stated  by 
Lord  Denman  in  Howard  v.  Gosset(a)f  applies,  viz.,  that 
"  at  common  law  every  warrant  must  speak  for  itself,  and 
must  shew  two  things,  a  good  cause  for  depriving  the  party 
named  of  his  liberty,  and  some  lawful  period  for  his  confine- 
ment." It  is  true,  that  in  the  case  of  a  warrant  of  commit- 
ment by  the  Speaker  of  the  House  of  Commons  for  con- 
tempt, it  is  not  necessary  to  shew  the  nature  of  the  con- 
tempt; but  that  is  because  "credit  is  given  (which  in  the 
case  of  an  inferior  jurisdiction  would  not  be)  to  the  House 
of  Commons  that  they  would  not  commit  without  a  suffi- 
cient cause":  per  fPilliams,  J.  (fl),  Brass  Crosby's  Case  (c). 
[Wilde,  B. — I  am  not  aware  that  in  any  of  the  cases  which 
arose  out  of  Stockdale  v.  Hansard  (d)  it  was  said  that  in  this 
respect  Parliament  is  of  higher  jurisdiction  than  the  superior 
Courts  at  Westminster.]  In  Regina  v.  Paty  and  Others  (e) 
Gould,  J.,  held  that  "  the  return  being  of  a  commitment  by 
the  House  of  Commons,  which  is  superior  to  this  Court 
(Queen's  Bench),  it  is  not  reversable  for  form.''  The  power 
to  compel  the  witness  to  answer  the  question  being  a  special 
statutory  power,  the  nature  of  the  power  should  have  been 
stated,  according  to  the  principle  acted  upon  in  Harrison  v. 
Wright  (f),  Christie  v.  Unwin  (g),  and  Brancker  v.  Moly- 
neux  (h).  The  prisoner  having  been  committed  for  a  refusal 
to  answer  a  particular  question,  the  question  should  have 

(a)  10  Q.  B.  359;  see  p.  407,  (e)  2  Ld.  Raym.  1105. 
and  per  Coleridge,  J.,  p.  381.  (/)  13  M.  &  W.  816.  819. 

(b)  10  Q.  B.  401,  402.  (g)  11  A.  &  E.  373. 

(c)  2  W.  Black.  754.  757.  (A)  4  Man.  &  G.  226. 

(d)  9  A.  &E.  1. 
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1S01.  been  set  out  in  order  to  enable  the  Court  to  judge  whet] 
it  was  a  lawful  question,  according  to  the  role  adverted  to 
-  Parhe,J.,  in  Ex  parte  Leak*  (a),  and  established  in  Thamd 
sans  Case  (by  It  cannot  be  collected  from  the  expreasi 
"  the  Court  hating  adjudged,"  and  the  signature  "  By  1 
Court ;  Bell,  Associate,"  by  what  Court  the  prisoner  i 
adjudged  guilty  of  contempt.  [PoUoeh,  C  B. — The  bei 
ing  is  the  same  as  that  of  an  order  of  reference.  Mt 
Hm,  B — It  is  the  same  as  that  of  the  calendar  signed 
the  Judge  which  warrants  the  execution  of  a  prison 
found  guilty  of  murder.  Pollock,  C.  B. — The  legal  auth 
rity  to  the  sheriff  to  execute  a  prisoner  is  the  senten 
pronounced  in  open  Court,  which  he  is  supposed  personal 
to  hear.  Charles  Ratcliffe,  the  brother  of  Lord  Derwei 
water,  was  executed  on  Tower  Hill  by  an  ordinary  role 
Court  (c).]  It  does  not  appear  whether  the  trial  took  pla 
on  the  civil  or  criminal  side  of  the  Court.  [BrawuteU,  B.- 
In  Manutt  ▼.  The  Queen  (d)  the  record  set  oat  the  commi 
mission  of  the  Judge.  Wilde*  B.—  It  appears  to  hare  ba 
before  justices  assigned  to  take  the  assizes.  In  Bex 
JoUiffe  (e)  it  was  held  that  an  affidavit  made  at  nisi  prit 
to  put  off  the  trial  of  an  information,  must  be  consider* 
as  taken  under  the  authority  of  the  Court  of  Queer: 
Bench.]  It  does  not  appear  that  this  was  an  issue  sei 
down  from  either  of  the  superior  Courts  at  Westminste 
[Bramwetty  B. — We  must  take  it  for  granted  that  the  pr 
ceedings  took  place  before  Commissioners  assigned  to  tal 

(a)  9  B.  &  C.  234.  240.  May  1716    before    special  Cot 

(b)  12  Rep.  104.  Mussumert  of  oyer  and  termim 

(c)  See   "Proceedings   at    the  20  Geo.  2,  a-d.  1746,"   18  St* 
Court  of  King's    Bench,    West-  Trials,   429.     See    also    Rex 
minister,  Nov.  21,  against  Charles  Rogers  and  Others,  3  Burr.  180 
Ratcliffe,   Esq.,    on  a  conviction  (d)  8  E.  &  B.  54. 
and  attainder  of  high  treason  in  >)  4  T.  R.  285.  292. 


EASTER  TERM,    24    VICT.  725 

the  assizes.     It  is  not  material  that  they  had  other  Com-       1861. 

missions.]     Criminal  trials  take  place  under  the  commis-      v--v^-' 

sion  of  oyer  and  terminer  and  general  gaol  delivery ;  and    Fernandm. 

it  cannot  be  assumed  that  this  trial  did  not  take  place  under 

the  commission  of  oyer  and  terminer.     Even  supposing 

that  a  warrant  of  commitment  in  general  terms  would  have 

sufficed,  yet  if  a  cause  is  stated  in  part,  the  whole  ought  to 

be  set  out  so  as  to  shew  its  sufficiency.     Here  the  commit- 

ment  does  not  shew  that  the  question  put  to  the  witness 

was  material.     Next,  assuming  that  the  Court  had  not  the 

same  authority  as  the  Courts  at  Westminster,  the  merits 

may  be  inquired  into  on  affidavits :  in  Re  Bailey  (a).     The 

witness  was  not  bound  to  answer  the  question,  because  the 

production  of  the  certificate  would  not  protect  him  from 

impeachment  by  the  House  of  Commons.     It  is  for  the 

witness,   not  for  the   Judge,   to  determine   whether  the 

answer  may  criminate  him  :  Fislier  v.  Ronalds  (&),  Adams  v. 

Lloyd  (c),  Regina  v.  Garbett  (rf).    The  Court  cannot  compel 

a  witness  to  answer,   if   the   answer  will  criminate  him, 

though  he  has  been  pardoned,  or  suffered  punishment  for 

the  offence:    Reading's  Case  (e).     [Wilde,  B.  —  Suppose  a 

witness  were  asked,  "  Is  your  name  Jones  ?"  and  said  "  I  * 

refuse  to  answer,  because  it  may  criminate  me."]     Lastly, 

the  witness  should  have  been  called  upon  to  say  why  he 

should  not  be  deemed  guilty  of  contempt. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — I  have  to  deliver  the  judgment  of  the 
Court  in  this  case,  moved  by  Mr.  Bovill  on  Friday  last  The 

(a)  3  E.  &  B.  607.  («)  7   Howell's   State    Trials, 

(b)  12  C.  B.  762.  259. 296.  See  however  Taylor  on 

(c)  3  H.  &  N.  351.  Evidence,  s.  1312,  p.  1135,  2nd 

(d)  2  C.  &  K.  495.  edition,  and  cases  there  cited. 
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1861.        motion  was  for  a  writ  of  habeas  corpus  to  bring  up  the  bo 
vt~y"    '       of  J.  L.  Fernandes  in  order  to  his  being  discharged  on  t 

AN  RE  

Fernandes.  ground  that  the  commitment  was  illegal.  The  argumi 
occupied  a  considerable  time,  and  was  founded  on  cases  i 
very  often  cited,  and  some  of  ancient  date.  We  had  little  doc 
at  the  close  that  the  writ  ought  not  to  issue,  but  we  thoug 
it  desirable  to  take  a  short  time  to  look  into  the  state  of  t 
law  upon  the  subject;  and  we  are  of  opinion  that  no  w 
ought  to  be  granted.  The  only  question  in  reality  befi 
us  is,  whether  the  Court  of  Assize  at  York  (which  order 
this  commitment,)  is  a  superior  or  an  inferior  Court 
superior,  it  is  not  required  to  set  out  the  cause  of  comm 
meat  with  the  particular  circumstances ;  it  is  sufficient 
state  the  cause  generally ;  otherwise,  if  it  be  an  infer! 
Court.  To  support  the  view  of  Mr.  Bovill,  that  the  Coc 
of  Assize  is  an  inferior  Court,  two  authorities,  and  on 
two,  were  cited.  The  first  was  Bacon's  Abridgment,  t 
"  Courts,"  letter  (D.)t  on  referring  to  which  it  appears 
be  an  authority  directly  the  other  way.  Courts  of  recoi 
are  there  divided  into  Supreme,  Superior,  or  Inferior.  Sup 
rior  Courts  of  record  are  more  principal  or  less  principi 
The  more  principal  are  Parliament,  Chancery,  Kinj 
Bench,  Common  Pleas  and  Exchequer,  with  the  justio 
itinerant.  The  less  principal  Courts  are  such  as  are  he 
by  commission  of  gaol  delivery,  oyer  and  terminer,  assii 
nisi  prius,  &c,  and  all  these  seem  to  stand  upon  the  san 
footing.  A  Court  of  assize  or  of  nisi  prius  is  therefore 
superior  Court,  though  a  less  principal  one,  and,  as  sue 
has  authority  to  commit  for  contempt,  without  setting  for 
the  particulars  of  the  contempt  in  respect  of  which  tl 
commitment  is  awarded. 

The  other  authority  was  BusheWs  Case, — the  commen 
upon  which  by  Lord  Ellenborough,  in  Burdett  v.  Abbott  {c 

(a)  14  East,  69,  70. 
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shew  that  for  this  purpose  Bushel?  s  Case  is  no  autho-        1861. 
rity.     It  was  cited  to  shew  that  an  order  of  the  Court  of      V"T>^~; 

IN  RK 

Commissioners  at  the   Old  Bailey  ought  to  set  out  the     Fbenandbb. 

cause  of  commitment,  and  therefore  that  that  Court  is  to 

be   considered    an  inferior   Court      In    page    70    Lord 

Ellenborough  called  Mr.  HolroyoVs  attention   to  the   fact 

that  in  BushelTs  Case  it  is  laid  down  generally  that  the 

cause  of  commitment  ought  to  appear  (whether  the  Court 

be  superior  or  inferior),  and  that  the  necessity  of  setting 

out  the  cause  with  particularity  is  not  confined  to  the  case 

of  an  inferior  Court,  but  ought  to  be  observed  whether  the 

Court  be  inferior  or  superior,  and  Mr.  Holroyd  admitted  (as 

he  could  not  avoid  doing)  that  it  was  laid  down  generally. 

So  far  BushelVs  Case  was  wrong,  though  the  decision  was 

quite  right. 

The  argument  therefore  fails  to  shew  that  the  Court  of 
Commissioners  at  the  Old  Bailey  was  an  inferior  Court. 
But  there  is  an  authority  (not  cited  by  Mr.  Bovilt)  which 
goes  directly  to  shew  that  that  Court  is  a  superior  Court  in 
the  opinion  of  Lord  Chief  Justice  Abbott,  and  also  expressly 
of  Mr.  Baron  Wood;  it  is  Rex  v.  Clement  (a).  In  that  case  the 
Court  at  the  Old  Bailey  had  made  an  order  forbidding  any 
publication  of  a  portion  of  certain  trials  till  the  whole  were 
concluded ;  this  order  had  been  disobeyed  by  the  defend- 
ant, and  the  Court  fined  him  50041  for  his  contempt  in 
disobeying  the  order,  not  stating  what  was  the  order  he  had 
disobeyed.  The  presiding  Judge  at  that  session  was  Lord 
Chief  Justice  Abbott,  and  we  have  no  doubt  the  order 
imposing  the  fine  for  the  contempt  of  the  defendant  in  dis- 
obeying the  order  was  very  carefully  prepared.  It  is  set 
out  in  full  in  the  report  in  1 1  Price,  and  it  is  an  authority 
to  shew  that  that  Court  at  that  time,  Lord  Chief  Justice 
Abbott  being  the  presiding  Commissioner,  claimed  to  act  and 

(a)  4  B.  &  Aid.  218;    11  Price,  70. 
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did  act  as  a  superior  Court,  not  setting  oat  the  particular 
of  the  contempt  it  proposed  to  punish.  Indeed  Ban* 
Wood's  judgment  (p.  87)  expressly  speaks  of  it  aa  a  aoperio 
Court  of  record.  Assuming,  therefore,  that  the  Court  c 
assize  is  a  superior  Court,  the  law  applicable  to  its  commit 
ments  is  not  open  to  doubt  It  was  solemnly  decided  in  th 
House  of  Lords  in  Burdett  v.  Abbott  (a),  as  it  had  been  ii 
the  Court  below  (b)  and  in  The  Case  of  the  Sheriff  * 
Middlesex  (c),  that  in  a  warrant  of  commitment  by  a  euperin 
Court  the  adjudication  of  contempt  may  be  general  and  th< 
particular  circumstances  need  not  be  set  forth. 

This  is  all  that  is  necessary  for  the  decision  of  this  case 
But  we  do  not  regret  that  Mr.  Bovitt  brought  under  on 
notice  the  circumstances  that  took  place  at  the  trial,  as  i 
affords  us  an  opportunity  of  saying  that  we  entirely  coocuj 
in  the  view  taken  by  the  learned  Judge  who  presided 
Mr.  Justice  HM,  as  to  the  whole  proceeding. 

Writ  refused  (rf> 


(a)  6  Dow.  165. 200. 

(b)  14  East,  1. 

(<?)  11  A.  &E.273. 


(<0  See  Ex  parte  Fernandez 
10  C.  B„  N.  S.  3. 


May  l.  Westhead  and  Others  v.  Sproson  and  Piper. 

p.  being       Declaration.— That  on  the  23rd  of  April,  i860 

indebted  to 

the  plaintififc,  the  defendant  made  and  signed  and  delivered  to  the  plain 
gave  them  the  tiffs  a  guarantee  in  the  words  and  figures  following,  thai 
^Inte*.--    is  to  say :— "  To  Messrs.  J.  P.  and  E.  Westhead  &  Co.,  &c 

"In  considera- 
tion of  your  agreeing,  at  our  request,  from  time  to  time  to  supply  on  credit  to  P.  and 
goods  as  he  may  require  and  you  may  think  fit  to  supply,  we  do  hereby  guarantee  to  yoi 
the  payment  of  such  sum  as  he  now  owes  and  may  at  any  time,  from  time  to  time,  owe  to 
you."— Held,  that  the  guarantee  did  not  contain  any  binding  agreement  on  the  part  of  th< 
plaintiffs  to  supply  goods  to  P.,  and  that  as  they  never  did  supply  any  goods  to  P.  after  th< 
date  of  the  guarantee,,  the  defendants  did  not  become  liable  to  pay  the  existing  debt  of  P. 
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9, 

Sproson. 


EASTER  TERM,    24    VICT. 

Gentlemen — In  consideration  of  your  agreeing,  at  our  1861. 
request,  from  time  to  time,  to  supply,  on  credit,  to  W.  webthbad 
Piper  such  goods  as  he  may  require  and  you  may  think  fit 
to  supply,  we,  William  Sproson  and  Joseph  Piper,  do 
hereby  guarantee  to  you  the  due  and  regular  payment  of 
suctTsum  and  sums  of  money  as  he  now  owes,  and  may  at 
any  time  and  from  time  to  time  owe  to  you,  on  any  account 
whatsoever,  so  that  we  shall  not  be  answerable  for  more  than 
four  hundred  pounds  in  respect  of  his  dealings  with  you ; 
and  we  give  you  full  liberty  to  extend  the  period  of  credit 
to  the  said  William  Piper,  and  to  hold  over  or  renew  any 
bills,  notes  or  other  securities  you  may  at  any  time  hold, 
and  to  grant  him  and  the  persons  liable  upon  such  bills, 
&c,  any  indulgence,  &c.  This  guarantee  to  continue  good 
notwithstanding  any  change  in  the  parties  constituting  your 
firm.  Dated,  &c.  Wm.  Sproson,  Joseph  Piper."  That  the 
persons  to  whom  the  said  guarantee  was  addressed  were  and 
are  the  plaintiffs,  and  that  the  names  William  Sproson  and 
Joseph  Piper  attached  to  the  said  guarantee  were  and  are 
the  names  of  the  defendants.  That  although  the  plaintiffs 
thereupon  accepted  the  said  guarantee  accordingly,  and 
were  always  ready  and  willing,  as  the  defendants  well  knew, 
to  supply  from  time  to  time  the  said  W.  Piper  on  credit 
such  goods  as  he  might  require,  according  to  the  terms  of  the 
said  guarantee,  and  although  at  the  time  of  the  giving  the 
said  guarantee  the  said  W.  Piper  owed  to  the  plaintiffs,  and 
there  was  then  due  and  payable  from  him  to  the  plaintiffs 
a  large  sum  of  money,  to  wit  400£,  which  said  sum  the  said 
W.  Piper  ought  to  have  pud  to  the  plaintiffs  before  suit, 
and  although  the  defendants  before  suit  had  notice  of  the 
premises  and  were  requested  by  the  plaintiffs  to  pay  them 
the  said  sum  of  money,  to  wit  400£,  yet  the  defendants 
made  default  in  paying  such  sum,  and  a  part  thereof,  to 
wit  300Z.,  is  still  unpaid,  &c. 
Demurrer  and  joinder  therein. 
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1861.  Phipson,  in  support  of  the  demurrer. — The'claim  again 

v-^<~'      the  sureties  is  for  payment  of  monies  due  when  the  gui 

Westhead  .  . 

v.  rantee  was  given ;  but  there  is  no  consideration  to  soppa 

Spbosov. 

a  promise  to  pay  the  past  debt.  It  is  not  shewnTthat  any  ne 
credit  was  given.  The  supposed  consideration  is  the  agree 
ment.  [Pollock,  C.  6. — This  is  not  such  an  agreement  o 
the  part  of  the  plaintiffs  as  the  law  can  enforce.  It  amount 
only  to  an  agreement  to  treat.]  The  words  "such  as  yo 
may  think  fit  to  supply,"  make  the  supply  entirely  option* 
on  the  part  of  the  plaintiffs;  therefore,  if  there  is  an 
agreement  at  all,  it  is  only  an  agreement  to  supply  jot 
what  the  plaintiffs  may  please.  In  White  v.  Woodward  (a) 
the  guarantee  was  similar  in  its  terms  to  that  in  th 
present  case,  but  there  the  plaintiff  supplied  goods.  L 
the  course  of  his  judgment  Cresswell,  J.,  said — "  I  thin! 
that  a  sufficient  consideration  is  disclosed  on  the  face  of  thi 
guarantee,  and  that  it  imports  that  the  continued  supply 
should  be  bona  fide  and  to  a  reasonable  extent."  But  th* 
observation  was  not  necessary  to  the  decision,  which  ii 
explained  by  Martin,  B.,  in  Broom  v.  Batchelor  (b),  who  saic 
that  the  writing  in  White  v.  Woodward  (a)  was  construed  m 
meaning  "That,  conditionally,  on  a  real  and  bona  fidi 
future  credit  to  be  given  by  the  plaintiff,  the  defendan 
contracts  to  guarantee." — (He  referred  also  to  Taylor  v 
Brewer  (c),  and  Bryant  v.  Flight (</)l:  Per  Parke,  B.) 

Hellish  (with  whom  was  John  Henderson),  for  the  plain 
tiffs. — The  consideration  is  not  the  supply  of  goods,  bu 
the  entering  into  an  agreement  to  supply  them.  Th 
making  such  agreement  is  a  perfectly  valid  consideration 
White  v.  Woodward  {a)  is  in  point.     In  the  course  of  th 


(a)  6  C.  B.  810.  (c)  1  M.  &  Sel.  290. 

(ft)  1  H.  &  N.  255.  263.  (d)  5  M.  fc^W.  1 14. 


Sprosoh. 
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argument  in  that  case  it  was  suggested  that  there  was  no        1861. 

agreement   to  supply  goods.     JFilde,  C.  J.,  answered: —       v-^»~/ 

Westbiad 
"  Yes,  there  is.     The  amount  is  discretionary,  but  not  the       _   *. 

supply;"  and  it  is  evident  that  his  judgment  proceeds 
mainly  upon  that  ground.  In  the  present  case,  the  fair 
meaning  of  the  instrument  is,  that  the  plaintiffs  bind  them- 
selves to  go  on  dealing  with  W.  Piper  as  they  had  done 
before ;  and  the  words  "  may  think  fit  to  supply"  are  in- 
serted merely  to  give  them  the  power  of  refusing  if  they 
have  a  reasonable  ground,  as,  for  instance,  if  W.  Piper  became 
insolvent  In  Oldershaw  v.  King  (a)  the  agreement  was 
"  in  consideration  of  your  forbearing  to  press  for  immediate 
payment;9'  and  it  was  held  that  the  promise  was  not  too 
vague  to  constitute  a  consideration. — (He  also  referred  to 
The  Liverpool  Borough  Bank  v.  JSccles  (b). 

Pollock,  C.  B. — We  are  all  of  opinion  that,  upon  the 
true  construction  of  this  document,  the  plaintiffs  entered 
into  no  binding  agreement  to  supply  goods  to  W.  Piper. 
We  must  therefore  construe  the  guarantee  as  being  condi- 
tional, so  that,  in  the  event  of  the  plaintiffs  thinking  fit  to 
supply  and  supplying  goods  to  W.  Piper,  there  would  be  a 
performance  of  the  condition,  and  the  defendants  would  be 
bound,  but  not  otherwise.  This  makes  the  agreement  sen- 
sible and  intelligible.  The  substance  of  Mr.  Mellish's  argu- 
ment was  that,  inasmuch  as  the  parties  meant  to  agree  to 
supply,  we  must  put  such  a  construction  on  the  document  as 
to  make  it  a  mutual  agreement.  But  I  have  no  doubt  that 
what  the  plaintiffs  meant  in  saying,  "we  agree  to  supply," 
was  to  give  a  sort  of  colour  to  the  promise  to  pay  the 
existing  debt,  but  without  being  under  any  obligation  to 
supply  any  more  goods. 

(a)  2  H.  &  N.  399  ;  S.  C.  in  Error,  lb.  517. 

(b)  4  H.  &  N.  139. 
VOL.  VI. — N.  S.  F  F  F  EXCH. 


732  EXCHEQUER   REPORTS. 

1861.  Martin,  B.— I  also  think  that  this  document  did  not  bind 

^j~~*     '       the  plaintiffs  to  supply  any  goods.     If  the  words  are  trans- 

W  E8TH  EAD 

*.  posed  thus: — "  In  consideration  of  your  agreeing  to  supply 

Sproson. 

W.  Piper  such  goods  as  you  may  think   fit  and  he  may 

require,"  it  becomes  manifest  that  the  supply  is  to  depend 
entirely  on  the  will  of  the  plaintiffs,  and  that  is  no  con- 
sideration for  an  agreement. 

Bramwell,  B. — If  it  appeared  that  the  plaintiffs  agreed 
to  do  anything  of  value,  there  would  be  a  good  considera- 
tion for  the  guarantee.  But  the  words  "  such  goods  as  he 
may  require,"  may  be  left  out,  because  of  course  the  plain- 
tiffs could  not  supply  any  other.  Then,  striking  ont  thoee 
words,  what  remedy  would  the  defendants  have  on  the 
supposed  agreement  for  the  non-supply  of  goods  for  a 
month  or  a  year:  what  damages  could  they  get?  The 
only  difficulty  which  I  have  arises  out  of  the  case  of  Older' 
thaw  v.  King  (a).  If  it  is  possible  to  find  out  what  is  a 
reasonable  time,  I  do  not  see  why  we  should  not  be  able  to 
discover  what  is  a  reasonable  supply  of  goods. 

Wilde,  B. — I  think  that  the  true  meaning  of  this  instru- 
ment is,  that  if  the  plaintiffs  supplied  goods  to  W.  Piper  the 
guarantee  should  attach,  but  not  otherwise. 

Judgment  for  the  defendants. 

(a)  2  H.  &  N.  399 ;  S.  C.  in  Error,  lb.  517. 
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1861. 


The  Attorney  General  v.  Sir  Frederick  Wiltjam 

POTTINGER,  Baronet.  April  24. 


i 


NFORM ATION  against  the  defendant,  the  executor  p.,  who  was 
of  Sir  Henry  Pottinger,  Baronet,  deceased,  for  payment  of  Irish  parents 
legacy  duty  in  respect  of  the  testator's  personal  estate.  in^h^iaihtary 

2.  The  testator  died  at  Valetta,  in  the  Island  of  Malta,  g^^*6 

in  March,  1856.  Company,  on 

the  .Bombay 

3.  He  was  the  son  of  Irish  parents,  and  born  in  Ireland,  Establish- 

ment, returned 

and  remained  in  the  United  Kingdom  till  1804,  when  he  to  England  in 
went  to  India  as   a  cadet  in  the  East  India  Company's  attained  the 
Military  Service,  in  which  he  continued  down  to  the  time  JanSTof 
of  his  death.  ™loneL  , By 

'  the  regula- 

4.  During  the  latter  part  of  his  residence  in  India  he  tion? of «  e 

n  r  service  officers 

was  employed   as  political   Resident   at  different  Native  who  have 

r    J  ...  .  attained  that 

courts,  and  for  his  services  in  that  capacity  was  made  a  rank  were 

permitted  to 
baronet  in  1836.  reside  where 

5.  He  continued  to  reside  in  India  down  to  the  year  subject  to 
1840,  when  he  left  Bombay  (the  presidency  to  which  he  ordere  for  their 
was  attached)  and  came  to  England  (having  attained  the  JfJJ^^f 
regimental  rank  of  colonel  in  the  Company's  service),  and  continued 

vice  of  the 
Company  until  his  death.  In  1841  he  was  appointed  by  her  Majesty  as  Plenipotentiary  in 
China,  and  accepted  this  appointment  with  consent  of  the  East  India  Company.  On  his 
return  in  1844,  having  been  made  a  Privy  Councillor,  he  purchased  the  ground  lease  of  a 
house  in  Eaton  Place,  which  he  furnished  and  fitted  up  for  his  residence  and  resided  there. 
Soon  afterwards  he  was  appointed  Governor  of  the  Cape  of  Good  Hope,  where  he  continued 
until  1848,  when  he  was  appointed  Governor  of  Madras.  He  resided  at  Madras  until  1864 
when  he  returned  to  his  house  in  Eaton  Place,  but  afterwards  went  to  other  places  in 
England  and  ultimately  to  Malta,  where  he  died.  In  his  will  and  codicils  he  described 
himself  as  "  of  Eaton  £lace."  During  the  last  period  of  his  life  he  frequently  declared  his 
intention  of  returning  to  India. — Held,  that  the  fact  that  P.  continued  in  the  service  of  the 
Company  and  was  liable  to  be  ordered  to  return  to  India  did  not  prevent  him  from  acquir- 
ing an  English  domicile  on  his  return  from  China :  that  his  subsequent  residence  as 
Governor  at  the  Cape  of  Good  Hope  and  at  Madras  did  not  involve  the  loss  of  his  English 
domicile  ;  and  that,  as  he  had  acqu  red  an  English  domicile  on  his  return  from  China  in  1844, 
subsequent  expressions  of  intention  to  return  to  India,  and  even  the  going  to  Malta  with  the 
view  of  ultimately  returning  there,  did  not  affect  the  domicile  he  had  acquired  in  England. 
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though  he  afterwards  went  out  to  India  as  Governor  of 
Madras,  he  never  returned  to  Bombay. 

6.  Officers  who  have  attained  the  regimental  rank   of 
colonel  in  the  Company's  service  are  permitted  to  reside 
in  this  country  on  furlough,  under  the  regulations  contained 
in  the  despatch  of  the  Conrt  of  Directors  of  the  Company, 
dated  the  25th  of  April,  1853,  of  which  the  following  is  an 
extract: — "That  the  officers  last  mentioned"  (viz.,  colonels 
of  regiments  of  infantry  and  cavalry,  and  of  the  battalions 
of  artillery),  "  be  allowed  to  reside  in  Europe  with  their 
shares  of  off-reckonings  and  pay,  subject  always  to  the  Court's 
orders,  for  their  return  to  duty  in  India."    And  Sir  James 
Melville,  the  late  Secretary  of  the  Company,  in  a  letter 
dated  the   16th  of  July,   1857,  written   by  him   by   the 
authority  of  the  court  to  J.  Timm,  Esquire,  the  Solicitor 
of  Inland  Revenue,  enclosing  a  copy  of  the  said  extract, 
states  as  follows : — "  I  am  desired  to  add,  that  officers  so 
situated  are  eligible  to  be  permitted  to  return  to  their  duty 
in  India,  and  that  should  they  or  any  other  officer,  when  on 
furlough  in  this  country,  refuse  to  obey  an  order  issued  by 
the  Court  of  Directors  for  their  return  to  duty  in  India, 
they  would  be  liable  to  be  brought  to  trial  by  court  martial.'' 

7.  In  1841  the  testator  was  sent  by  her  Majesty  to  China  as 
Plenipotentiary  and  Envoy  Extraordinary  from  this  country 
to  the  Chinese  court.  The  defendant  says  that  the  testator 
accepted  this  appointment  with  the  consent  of  the  East 
India  Company ;  and  as  evidence  thereof,  on  inquiry  being 
recently  made  on  the  subject  at  the  East  India  Office  by 
the  defendant's  solicitors,  they  received  in  reply  the  follow- 
ing letter:—"  India  Office,  16th  Oct  1860.  Gentlemen, — 
I  am  directed  by  the  Secretary  of  State  for  India  in  Council 
to  acquaint  you,  in  reply  to  your  inquiry,  that  although 
nothing  can  be  traced  on  the  official  records  in  proof  that 
the  late  Sir  H.  Pottinger  accepted  the  appointment  of  her 
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Majesty's  Plenipotentiary  to  China  in  August  1861,  with 
the  consent  of  the  late  Court  of  Directors  of  the  East  India 
Company,  there  can  be  no  doubt  that  the  Chairman  of  the 
Court  of  Directors,  in  accordance  with  the  practice  in  such 
cases,  was  consulted  with  regard  to  such  appointment  and 
assented  thereto.  The  gentleman  who  filled  the  office  at 
that  date  is  not  living.  Sir  H.  Pottinger  attained  the  rank 
of  Major  General  on  the  23rd  of  November,  1841,  and  as 
officers  of  that  rank  in  the  India  armies  can  reside  where 
they  please,  it  is  not  necessary  that  he  should  apply  for 
leave  of  absence  from  India.  I  am,  Gentlemen,  &c,  W.  E. 
B.     Colonel." 

8.  The  testator  remained  in  China  in  the  capacity  of  her 
Majesty's  Plenipotentiary  there  down  to  the  year  1844,  when 
he  returned  to  England.  In  November  1844  he  was  sworn 
a  member  of  her  Majesty's  Privy  Council,  and  a  pension  of 
1500/.  a  year  was  soon  afterwards  granted  to  him  by  the 
Crown  for  his  services  in  China. 

9.  Upon  his  return  from  China  he  purchased  the  ground 
lease  of  a  dwelling-house  in  Eaton  Place,  which  he  furnished 
and  fitted  up  for  his  residence  and  resided  there  until  he 
again  left  England.  Upon  his  leaving  England  the  said 
dwelling-house,  with  the  furniture  therein,  was  let  as  a 
furnished  house  during  his  absence. 

10.  Not  long  after  his  return  from  China  he  was  appointed 
Governor  of  the  Cape  of  Good  Hope,  which  appointment 
he  immediately  accepted  and  forthwith  proceeded  there.  It 
does  not  appear  that  the  consent  of  the  East  India  Com- 
pany was  asked  for  his  acceptance  of  the  appointment,  or 
that  he  in  accepting  it  contravened  the  rules  of  the  service. 
He  remained  at  the  Cape  as  Governor  down  to  the  year 
1848,  when,  having  been  appointed  by  the  East  India  Com- 
pany to  be  Governor  of  the  Presidency  of  Madras,  he  left 
the  Cape  of  Good  Hope  and  proceeded  to  Madras.     He 
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held  the  office  of  Governor  of  Madras  and  continued  to 
reside  there  down  to  the  year  1854,  when  his  term  of  ser- 
vice having  expired  he  left  India,  and  returned  in  the  same 
year  to  England  in  shattered  health,  his  departure  from 
India  having  been  delayed  for  some  time  in  consequence  of 
the  death  on  his  way  to  India  of  the  Governor  appointed  to 
succeed  him. 

11.  The  testator  remained  in  England  from  June  1854 
to  September  1855.  He  went  first  to  his  house  in  Eaton 
Place,  but  afterwards,  with  the  view  of  improving  his  health, 
to  other  places  in  England,  and  ultimately  to  Malta. 

12.  On  the  17th  of  July,  1855,  during  the  time  he  was 
in  England,  he  made  bis  will,  describing  himself  therein 
as  "  The  Right  Honorable  Sir  Henry  Pottinger,  Baronet, 
Lieutenant  General,  G.C.B.,  and  Privy  Councillor,  of 
No.  67,  Eaton  Place,  in  the  county  of  Middlesex." 

13.  The  testator  while  at  Valetta,  in  the  island  of  Malta, 
whither  he  proceeded  sometime  in  the  autumn  of  1855, 
made  two  codicils  to  his  will.  The  first  of  such  codicils, 
dated  the  26th  of  December,  1 855,  purports  to  be  executed 
by  the  testator,  who  is  described  therein  as  "  The  Right 
Honorable  Sir  Henry  Pottinger,  Baronet,  Grand  Cross  of 
the  Bath,  one  of  her  Majesty's  Privy  Councillors,  now  re- 
siding at  this  island  of  Malta,"  in  the  presence  of  a  Notaiy 
Public  and  other  witnesses,  according  to  the  law  of  Malta. 
The  other  of  such  codicils  is  dated  the  26th  of  January, 
1856,  and  the  testator  is  therein  described  as  of  "No.  67, 
Eaton  Place,  London,  Baronet,  G.  C.  B.,  and  one  of  her 
Majesty's  Privy  Council,  and  now  residing  in  the  city  of 
La  Valetta,  in  the  island  of  Malta."  Such  last  mentioned 
codicil  was  executed  by  him  and  attested  by  five  witnesses, 
according  to  the  law  of  Malta,  and  he  thereby  appointed 
certain  persons  executors  of  his  will  jointly  with  his  eldest 
son  the  defendant.     He  died  at  La  Valetta  in  the  mouth  of 
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March  following,  holding  at  the  time  of  his  death  the  rank 

and  commission  of  a  Lieutenant  General  in  the  Company's 

service. 

v. 

14.  The  defendant  alone  proved  the  testator's  will,  &c,    Pottinger. 

but  has  not  paid  legacy  duty  thereon,  having  been  advised 
that  the  testator  by  his  residence  and  service  in  India,  and 
holding  a  commission  to  the  day  of  his  decease  in  the  East 
India  Company's  service,  acquired  a  foreign  or  Indian 
domicile  which  he  never  afterwards  lost,  and  that  conse- 
quently no  duty  is  payable. 

15.  The  defendant  says  it  was  the  testator's  wish  and  in- 
tention, during  his  last  stay  in  England,  to  return  to  India. 
And,  as  evidence  thereof,  on  the  17th  of  June,  1854,  the 
testator  wrote  a  letter  to  his  son-in-law,  R.  Stephens,  in 
which,  after  dwelling  on  some  unpleasant  matters,  he  said, 
"  I  shall  arrange  my  affairs  to  go  back  to  India,  where  I  can 
keep  aloof  from  all  such  annoyances  and  miseries."  And 
on  the  27th  of  April,  1855,  in  a  letter  to  his  daughter,  he 
said,  "  I  still  cling  to  the  hope  (a  faint  one  I  admit),  that  I 
shall  benefit  by  the  change  that  we  may  expect  in  the 
summer ;  if  not,  I  have  finally  resolved  to  give  up  my  house, 
and  go  abroad  for  good."  And  he  frequently  declared  his 
intention  of  returning  to  reside  in  India;  and  even  during 
his  stay  in  Malta,  a  short  time  previously  to  his  death,  ex- 
pressed the  probability  of  proceeding  thither  in  the  ensuing 
spring. 

16.  Although  the  testator,  in  manner  aforesaid,  expressed 
bis  wish  or  intention  to  return  to  India,  he  never  in  fact 
gave  up  his  house  in  Eaton  Place. 

Prayer  (inter  alia.) — That  it  may  be  declared  that  the 
testator  was  domiciled  in  England  at  the  time  of  bis  death, 
and  that  legacy  duty  is  payable  to  Her  Majesty  in  respect  of 
his  personal  estate,  &c. 

The  defendant,  by  his  answer,  admitted  the  truth  of  the 
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statements  in  the  information,  but  alleged  that  the  test 
was  domiciled  in  India  at  the  time  of  his  death,  rel) 
on  the  statements  in  the  information,  and  certain  decL 
tions  contained  in  a  schedule  annexed,  viz. : 

Declaration  of  EL  Stephens,  son-in-law  of  the  testatoi 
I  have  frequently  heard  Sir  H.  Pottinger  assert,  that 
would  leave  England  and  return  to  India,  not  only 
account  of  domestic  unhappiness  and  miseries  wh 
oppressed  him,  but  also  from  his  preference  for  a  coun 
where  he  had  lived  more  than  half  a  century.  His  lett 
to  me  on  leaving  India,  shewed  his  reluctance  to  return 
England;  and  during  the  fourteen  months  be  passed  in  tl 
country,  from  June,  1854,  to  September,  1855,  he  was  a 
stantly  wishing  to  return  to  India.  And  I  firmly  belie 
that  one  of  the  chief  reasons  which  induced  him  to  selc 
Malta  as  a  winter  residence  for  the  benefit  of  his  healt 
was,  that  in  the  event  of  his  recovery,  he  should  be  at 
with  greater  facility  to  proceed  to  India. — The  testatoi 
daughter  confirmed  this,  and  stated, "  I  have  frequently  heai 
my  father  declare  his  intention  of  returning  to  reside  ; 
India :  and  even  during  his  stay  at  Malta  he  expressed  tl 
probability  of  proceeding  thither  in  the  ensuing  spring 
The  testator's  sister-in-law  and  wife  made  a  declaratio 
that  during  bis  last  stay  in  Eugland  he  had  declared  fa 
intention  of  returning  to  India.  And  his  solicitor  made  a  d< 
claration  that  to  the  best  of  his  recollection,  he  never  heai 
from  Sir  II.  Pottinger  a  single  observation  leaving  him  I 
suppose  that  Sir  H.  Pottinger  had  relinquished  the  idea  « 
returning  to  India. 


The  Attorney  General  and  The  Solicitor  General  (wil 
whom  were  Sir  F.  Kelly,  Mellor,  and  A.  Hanson),  argued  fi 
the  Crown. — Sir  Henry  Pottinger  was  born  in  Ireland,  ther 
fore  that  country  was  his  domicile  of  origin.  He  subsequent 
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acquired  an  Indian  domicile,  but  he  returned  from  India 
after  having  obtained  the  regimental  rank  of  colonel.  It 
appears  from  the  information  and  answer,  that  officers  who 
have  attained  that  rank  are  allowed  to  reside  where  they 
please,  unless  specially  commanded  to  return  to  their 
military  duties  in  India.  The  domicile  of  a  person  generally 
depends  upon  his  voluntary  choice  and  his  own  act  in  setting 
up  his  tabernacle  in  a  particular  place,  but  there  is  an  ex- 
ception with  respect  to  officers  in  the  military  and  naval 
service  of  the  country,  where  there  is  an  obligation  to  reside 
in  a  particular  part  of  the  empire.  In  such  cases  domicile  does 
not  result  from  the  voluntary  choice  of  the  party.  In  the 
case  of  officers  in  the  East  Indian  service,  the  ground  on 
which  it  has  been  held  that  they  are  domiciled  in  India, 
is  that  they  are  under  an  obligation  of  being  with  their  regi- 
ment in  India :  Munroe  v.  Douglas,  (a)  Bruce  v.  Bruce  (b). 
After  they  have  attained  the  regimental  rank  of  colonel, 
when  the  obligation  of  continuing  with  their  regiment 
ceases,  the  reason  for  the  rule  ceases,  and  they  are  restored 
to  perfect  competency  to  elect  a  permanent  place  of  abode ; 
that  is,  in  other  words,  they  are  at  liberty  to  set  up  their 
domicile  anywhere  they  please.  The  question  then  is, 
whether,  when  the  testator  came  home  and  established  him- 
self in  England,  he  did  so  animo  manendi,  that  is,  with  the 
intent  of  remaining  an  indefinite  time.  In  Craigiev.  Lewin{c) 
the  deceased,  a  native  Scotchman,  who  had  by  employment 
in  the  military  service  of  the  East  India  Company  acquired 
a  domicile  in  India,  having  attained  the  rank  of  lieutenant 
colonel,  returned  to  Scotland  on  furlough,  and  in  deter- 
mining the  question  of  his  domicile,  Sir  Herbert  Jenner  Fust 
said  that  the  question  was,  "did  the  deceased,  when  in  1837 
or  in  1839  he  went  to  Scotland,  go  there  animo  manendi, 

(a)  5  Madd.  404.  (ft)  2  Bos.  &  P.  229,  n. 

(c)  3  Curt.  Eccl.  Rep.  435. 
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or  did  he  merely  go  there  to  remain  so  long  as   the  rules 
of  the  service  would  permit,  and  no  longer  V   And  upon  the 
facts  he  decided  that  the  deceased  was  here  for  a  temporary 
purpose  only.     Upon  this  principle  it  is  submitted  that  Sir 
Henry  Pottinger  did  acquire  a  domicile  in  England  in  1844 
He  came  back  from  China,  accepted  the  office  of  a  Prify 
Councillor,  purchased  a  house  in  Eaton  Place,  and  furnished 
it.  That  was  a  conclusive  step.  His  connection  with  the  East 
India  Company  had  ceased,  except  that  he  was  a  Major  Ge- 
neral.   As  a  member  of  the  Privy  Council  he  became  liable  at 
all  times  to  be  called  upon  to  serve  her  Majesty  in  this  coun- 
try.   He  was  afterwards  appointed  Governor  of  a  colony. 
This  however  is  a  temporary  office,  ordinarily  held  for  a  period 
of  six  years.     No  man  loses  or  acquires  a  domicile  by  the  ac- 
ceptance of  such  a  temporary  appointment.  The  acceptance 
of  such  an  office   implies  the  existence   of  an    "animus 
redeundi."    It  is  a  general  principle  in  the  law  of  domicile, 
that  the  acceptance  of  a  diplomatic  or  other  office  in  the 
service  of  the  Crown,  to  perform  the  duties  of  which  a 
party  leaves  bis  country,  does  not  at  all  affect  the  domi- 
cile he  has  at  the  time.     [Pollock,  C.  B. — In  the  case  of  a 
diplomatic  employment  the  residence  of  the  ambassador  is 
deemed  part  of  the  dominions  of  his  master.]     There  is  no 
evidence  to  shew  that  Sir  Henry  Pottinger  ever  lost  his 
English  domicile.     He   returned   to   his  home   in    Eaton 
Place,  where,  but  for  the  state  of  his  health,  he  would  have 
continued  to  reside ;  and  he  died  at  Malta,  whither  he  had 
gone  for  relief.     The  testator  appears  to  have  expressed 
some  intention  of  returning  to  India ;   but  expressions  of 
intention  to  return  to  a  particular  place  are  of  no  avail 
for  the  purpose  of  changing  the  domicile,  unless  the  party 
acts  upon  and  fulfils  his  intention.     If,  instead  of  merely 
expressing  his  intention  in  words,  the  testator  had  broken 
up  his  establishment,  discharged  his  servants,  sold  his  house 
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in  Eaton  Place,  and  died  on  board  ship  on  his  return  to 
India,  it  would  not  have  been  enough  to  revive  bis  Indian 
domicile.   Lyall  v.  Paton  (a). 

Bovill  and  Trevor,  for  the  defendant. — Sir  H.  Pottinger 
lost  his  domicile  of  origin  by  entering  into  the  Indian  service 
and  acquired  an  Indian  domicile.  The  ground  on  which 
the  testator's  Indian  domicile  rests  appears  from  Craigie  v. 
Lewin  (b),  the  marginal  note  of  which  is  as  follows: — "A 
native  Scotchman  having,  by  employment  in  the  military 
service  of  the  East  India  Company,  acquired  a  domicile  in 
India ;  held,  that  by  his  return  to  Scotland,  animo  manendi, 
his  original  domicile  did  not  revive,  the  party  still  holding 
his  commission  and  being  liable  to  be  called  upon  to  return 
to  India,  and  intending  to  return  if  called  upon  to  do  so." 
[Pollock,  C.  B. — The  case  is  rightly  decided,  but  the  mar- 
ginal note  is  wrong.  The  ground  of  the  decision  was  that 
the  deceased  had  not  returned  to  Scotland  with  the  in- 
tention of  residing  there  permanently.]  It  is  for  the 
Crown  to  shew  affirmatively  that  the  intention  of  the  testa- 
tor was  not  to  return  to  his  duty  in  India.  Though  absent 
on  leave  he  was  liable  to  be  ordered  to  serve  in  India. 
[Pollock,  C.  B. — As  a  privy  councillor  he  was  bound  to  be 
in  attendance  on  her  Majesty.]  In  Cockrell  v.  CockreU(c\ 
the  testator,  an  officer  in  the  English  Navy  on  half-pay,  had 
obtained  leave  of  absence  and  was  residing  in  India :  it  was 
held,  that  whether  the  testator  was  domiciled  in  India  or 
not  depended  upon  the  question  whether  he  had  the  animus 
manendi.  But  there  the  only  effect  of  absence  without 
leave,  would  have  been  that  the  testator  would  have  forfeited 
bis  half-pay.  Here,  Sir  H.  Pottinger  might  have  been  tried 
by  a  court  martial  for  disobedience  if  he  had  refused  to 

(a)  25  L.  J.  Chan.  746.  (b)  3  Curt.  Eccl.  Rep.  435. 

(c)  25  L.  J.  Chan.  730. 
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return  to  India  when  ordered.     That  liability  was  advert 
to  by  the  Court  in  Hodgson  v.  De  Beauchesne  (a),  where  I 
Lushington  said — "Any  officer  after  twenty  years*  sem 
majr  retire  on  the  full  pay  of  his  rank.    But  Colonel  Hod 
son  did  not  retire."     Neither  did  Sir  H.  Pottinger  in  t 
present  case.     It  should  be  observed  that  Colonel  Hodgs 
was  a  full  colonel.     There  is  a  presumption  that  an  offic 
will  not  relinquish  or  abandon  the  intention  of  returning 
his  duty.     The  fact  that  Sir  Henry  Pottinger  asked,  ai 
obtained  the  consent  of  the  East  India   Company  befa 
going  to  China,  affords  strong  evidence  of  his  intention  I 
continue  subject  to  their  orders,  and  consequently  not  t 
abandon  his  Indian  domicile.     In  The  Attorney  General  i 
Dunn  (£),  what  the  testator  did  in  purchasing  and  furnishio| 
a  residence  in  the  Papal  States  was  stronger  evidence  o 
intent  to  acquire  a  new  domicile  than  what  took  place  hen 
with  respect  to  the  house  in  Eaton  Place.    That  case  shew 
that  the  mere  fact  of  the  purchase  of  a  residence  amount 
to  very  little,  unless  there  is  an  intention  to  abandon  the  pie 
vious  domicile.     That  also  appears  from  Munro  v.  Munro (e) 
In  1848  the  testator  was  appointed  Governor  of  Madras 
having,  as  it  is  submitted,  down  to  that  time  an  Indian  domi- 
cile.    Suppose  he  had  died  in  India  in  or  prior  to  1853 
could  it  be  said  that  he  had  an  English  domicile.     The 
Governor  is  not  merely  a  civil  officer ;  he  has  authority  as  i 
military  commander  in  the  absence  of  the  Commander-in- 
Chief.    As  such  Governor  Sir  H.  Pottinger  waa  in  the  ser- 
vice of  the  East  India  Company.  [Pollock,  C.  B. — Supposi 
before  he  went  to  Madras  he  had  acquired  an    Englisl 
domicile,  is  it  contended  that  he  lost  it  by  accepting  th< 
appointment  of  Governor  ?]     It  is  submitted  that  while  oi 
the  one  hand  there  is  an  entire  absence  of  evidence  of  an] 

(«)  12  Moo.  P.  C.  285.  (b)  6  M.  &  W.  51 1. 

(c)  7  CI.  &  F.  842.  850. 
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intention  to  abandon  the  Indian  domicile,  on  the  other 
there  is  evidence  of  the  testator's  intention  to  return  to 
India.  Reliance  has  been  placed  on  the  testator's  descrip- 
tion of  himself  in  his  will,  but  this  description  was  un- 
necessary and  cannot  affect  the  question.  In  Wliicker  v. 
Hume  (a),  the  testator  described  himself  as  "of  the  city  of 
Edinburgh,  but  now  residing  at  Paris."  Lord  Langdale  said, 
that  "no  description  which  the  testator  could  have  given  of 
himself  would  by  itself  have  had  any  effect  in  determining 
his  domicile."  In  Re  Steer  (b)  shews  that  no  new  domicile 
can  be  acquired  by  the  animus  without  the  factum,  and, 
by  parity  of  reasoning,  the  mere  change  of  residence,  without 
the  animus,  is  not  sufficient  to  establish  a  new  domicile. 
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The  Attorney  General  was  not  called  upon  to  reply. 


Pollock,  C.  B. — The  question  is,  whether  Sir  Henry 
Pottinger  at  the  time  of  his  decease  was  domiciled  in  Eng- 
land or  in  India.  I  am  of  opinion  that  he  was  domiciled  in 
England.  The  only  question  that  can  be  raised  is,  whether 
he  acquired  an  English  domicile  on  his  return  from  China 
in  1844,  when  he  took  a  house  and  furnished  it,  accepted 
honours  from  the  Crown  and  placed  himself  in  a  situation 
to  acquire  an  English  domicile,  if  he  was  capable  of  doing 
so.  It  is  clear  that  if  an  English  domicile  was  acquired  by 
him  when  he  returned  from  China  he  did  not  afterwards 
lose  it ;  for  his  appointment  as  Governor  of  the  Cape  of  Good 
Hope  would  not  involve  the  loss  of  an  English  domicile. 
And  I  am  of  the  same  opinion  with  respect  to  his  accept- 
ance of.  the  office  of  Governor  of  Madras,  for  it  was  an 
appointment  which  might  have  been  conferred  upon  any 
civil  servant  of  the  Crown,  and  had  no  connection  with 
his  military  duty.  There  is  no  evidence  that  the 
testator,  in  going  to  Malta,  had  any  intention  to  abandon 
(a)  13  Bear.  366.  400.  (6)  3  ft.  &  N.  594. 
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bis  English  snd  resume  his  Indian  domicile.  The  questk 
then  comes  to  this,  whether  he  acquired  an  English  domici 
by  what  took  place  on  his  return  from  China  in  184 
Supposing  he  had  ceased  to  be  a  general  officer  in  the  Indii 
serrice  there  could  have  been  no  doabt  about  his  domicil 
The  only  doubt  arises  from  this,  that  he  continued  in  tl 
service  of  the  East  India  Company  and  might  have  ta 
called  upon  at  any  time  to  serve  in  India.  In  Hodgson*.  1 
Beauchesne  (a),  which  was  cited  to  establish  that,  beau 
an  Indian  officer  continued  liable  to  be  called  upon  to  sen 
in  India  he  could  not  acquire  an  English  domicile,  tl 
Court  decided  that  such  circumstances  constituted  a  stron 
reason  against  such  an  officer  acquiring  a  French  domktt 
But  the  distinction  between  a  foreign  and  an  English  dom 
cile  is  pointed  out  in  the  judgment,  and  Lord  Cranworti 
in  the  course  of  Dr.  Phiflimore's  reply,  said: — "If  tbede 
ceased  had  gone  to  Scotland  on  furlough,  and  resided  ther 
as  long  as  he  did  in  France,  it  would  be  difficult  to  say  thi 
he  had  not  acquired  a  Scotch  domicile."  Applying  thi 
to  this  case,  I  think  that,  notwithstanding  Sir  Henr 
Pottinger  continued  in  the  Indian  army,  his  purchase  of ; 
dwelling  house  in  Eaton  Place,  his  continuing  to  hold  i 
whilst  absent  from  England,  his  return  to  it  as  his  place  c 
residence  and  his  home,  and  his  reference  to  it  in  his  wil 
as  his  residence  abundantly  establish  his  English  domicile 
Having  once  acquired  it  he  did  nothing  to  lose  it,  and  tb 
Crown  is  therefore  entitled  to  legacy  duty  on  that  footing. 


Martin,  B. — I  am  of  the  same  opinion.  For  the  pui 
pose  of  enabling  us  to  say  that  Sir  Henry  Pottinge 
renewed  his  British  domicile,  we  must  be  satisfied  th* 
when  he  returned  to  England  in  1840,  he  came  home  wit 
the  intention  of  spending  the  rest  of  his  life  in  England, 
have  no  doubt,  that  if  called  upon  at  any  period  he  woul 

(a)  12  Moo.  I\  C.  285. 


EASTER  TERM,    24    VICT,  745 

have  gone   to  India.      But   I   think   that   state   of  mind        1861. 

did  not  affect  his  intention,  after  bavins  spent  thirty-six      ^^^ 

c     g  "  Attorney 

years  of  his  life  in  India,  to  return  home  and  spend  the  rest      General 
of  his  days  with  his  wife  and  family  in  this  country.    There    Pottinger. 
would  have  been  strong  evidence  for  a  jury  that  be  came  back 
to  remain  here  though  liable  to  be  ordered  to  return  to 
India.     He  had  acquired  a  high  reputation  and  attained 
great   eminence,  and   might  fairly  have   expected   to  be 
employed  in  the  public  service.     He  was  made  a  Major 
General  in  1841.     It  may  be  that  this  rank  gave  him  a 
right  to  remain  in  England.    However  I  will  assume  that  it 
did  not ;  that  he  might  have  been  called  upon  to  return  to  his 
duty  in  India,  and  that  he  would  have  gone  back  if  called 
upon.    He  remained  in  England  until  1844,  and  while  here 
bought  the  lease  of  a  dwelling-house.    I  agree  that  the  mere 
purchase  of  a  house  may  be  an  ambiguous  act,  and  in  many 
cases  a  very  immaterial  circumstance  in  considering  the 
question  of  domicile.    But  I  think  it  was  not  so  here.  After 
this  he  was  appointed  Governor  of  Madras;    that,   as  I 
collect  from  a  statement  in  paragraph  10,  was  an  appoint- 
ment for  a  fixed  time.     He  remained  there  during  his  term 
of  service  and  then  returned  to  England.     Mr.  Bovill  con- 
tended that  there  was  nothing  to  shew  that  he  did  not 
resume  bis  Indian  domicile.     He  went  there  as  much  an 
Englishman  as  Lord  Elgin  did,  who  at  one  time  held  the 
same  appointment     In  bis  last  will  he  describes  himself  as 
"  Privy  Councillor,  of  No.  67,  Eaton  Place,  Belgrave  Square, 
in  the  county  of  Middlesex."    Perhaps  this  taken  alone  is 
not  a  matter  of  great  weight,  and  under  some  circumstances 
is  of  hardly  any  importance.     But  coupled  with  the  other 
circumstances  of  the  present  case,  it  is  almost  as  strong  a 
declaration  as  he  could  make,  that  he  was  "  Sir  Henry 
Pottinger,  Baronet,  &c,  of  No.  67,  Eaton  Place,  in  the 
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county  of  Middlesex,"  temporarily  residing  in  the  I 
of  Malta.  There  is,  therefore,  a  strong  declaration 
very  solemn  matter  of  his  own  view  of  his  domicile 
would  be  cogent  evidence  to  lay  before  a  jury  thi 
come  back  to  England  to  resume  a  British  dorai 
and  I  cannot  doubt  that  such  was  his  intention,  tb< 
he  may  have  meant,  if  called  upon  to  serve,  to  re 
to  India.  It  was  urged  that  there  are  circumstance 
the  case  to  shew  the  contrary.  I  can  understand  that  s 
unpleasant  circumstances  bad  occurred  which  induced 
H.  Pottinger  to  form  an  intention  of  leaving  the  p 
where  he  was  subjected  to  annoyance  of  a  painful  charac 
but  such  intention  is  nothing  like  a  change  of  domicile, 
another  point  I  felt  some  difficulty  until  The  Solicitor  Gen 
referred  to  the  case  of  Lyall  v.  Patan  (a),  because  I  an 
doubt  whether  tbe  testator  intended  to  go  back  to  Ir 
when  he  went  to  Malta. 


Bramwell,  B. — I  think  that  this  is  a  plain  case  1 
question  is  where  was  the  testator  domiciled  at  the  time 
his  death,  and  to  determine  that  we  must  first  ascert 
the  facts,  and  then  the  intent  of  the  testator.  The  testa 
returned  from  China  in  1844,  when  he  purchased  a  house 
Eaton  Place,  Belgrave  Square,  as  his  permanent  reaiden 
and  furnished  it.  If  the  testator  had  not  been  in  the  a 
vice  of  the  East  India  Company,  if  he  had  been  a  mercha 
and  there  had  been  no  evidence  of  subsequent  intention 
change  his  domicile,  there  would  have  been  no  doubt  ah 
the  case — we  should  have  had  the  factum  with  the  intend 
But  I  agree  with  Mr.  Bovill  that  we  must  look  to  all  i 
facts  down  to  the  last  moment  of  his  life.  I  will  assu 
that  the  testator  might  have  been  ordered  to  return  to  Inc 

(a)  25  L.  J.  Chan.  746. 
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and  we  ought  not  to  infer  that  he  would  do  anything 
contrary  to  his  duty.  In  Hodgson  v.  De  Beauchejne  (a) 
the  Court  held  that  if  a  general  officer  in  the  East  India 
Company's  service  established  a  domicile  in  France,  it  would 
be  inconsistent  with  the  duty  which  required  him  to  be 
where  he  could  be  called  upon.  But,  as  the  Lord  Chief 
Baron  has  shewn,  that  doctrine  does  not  apply  if  the  domi- 
cile to  be  acquired  is  in  England.  Would  it  have  been 
in  any  respect  contrary  to  the  duty  of  Sir  Henry  Pottinger 
to  establish  a  domicile  in  England?  I  think  certainly 
not ;  because,  by  the  rules  of  the  service,  he  was  at 
liberty  to  come  back  to  England  and  reside  there.  There- 
fore the  reason  in  the  case  referred  to  has  no  application 
here.  It  is  evident  therefore  to  my  mind  that  had  Sir 
H.  Pottinger  died  before  he  went  to  Madras,  we  should 
have  had  the  factum  and  the  intention  clear  without 
any  difficulty.  With  respect  to  the  intention,  I  think 
that  it  is  a  mistake  to  suppose  that  a  person  must  ab- 
solutely intend  one  of  two  things  ;  it  may  be  that  he 
has  no  absolute  intention  of  doing  either.  In  the  pre- 
sent case  it  may  be  that  the  testator  did  not  contem- 
plate going  back  to  India.  If  suddenly  appealed  to  he 
might  have  said,  "  I  never  thought  of  it."  But  it  is  very 
likely  he  may  have  intended  to  do  so  if  an  occasion  arose. 
But  many  a  man  may  have  in  his  mind  an  intention  to  do 
what  would  be  very  much  for  his  benefit,  as,  for  instance, 
to  accept  high  office  abroad,  if  the  occasion  should  arise,  but 
would  that  prevent  him  acquiring  a  domicile  here  ?  I  can 
easily  understand  that  Sir  Henry  Pottinger  contemplated 
the  possibility  of  his  being  again  employed  in  India ;  but 
that  is  immaterial.  He  intended  to  reside  here,  where  he 
had  taken  up  his  residence  permanently,  or  (as  I  should 
perhaps  say  with  the  Attorney  General,  as  being  a  more 

(a)  12  Moo.  P.  C.  285. 

vol.  vi. — n.  s.  o  a  a  exch. 
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1861.  correct  expression  than  that  which  I  used  in  Steer's  Cast 
for  an  indtfinite  time.  That  he  had  abandoned  his  I 
domicile  is  manifest  from  the  fact  that  he  had  ace 
roTTusGER.  the  office  of  Governor  of  the  Cape  of  Good  Hope.  ] 
evidence  had  stopped  there,  it  would  appear  that  wh« 
originally  returned  to  England  and  came  to  reside  in  ] 
Place  he  intended  to  remain  an  indefinite  time ;  so 
there  would  have  been  the  factum  and  the  inten 
without  any  evidence  to  the  contrary.  There  is  no 
dence  of  any  intention  to  return  to  India  until  1855,  * 
some  family  differences  appear  to  have  arisen.  Then 
what  he  says  in  1855  indicate  what  was  his  inten 
in  1854  ?  I  think  not.  I  infer  from  his  letters  that 
circumstances  had  arisen,  and  the  expressions  containe 
them  do  not  indicate  any  original  intention  not  to  re 
an  indefinite  time  in  this  country.  He  says,  "  I  $ 
arrange  my  affairs  and  go  back  to  India."  I  do  not  bel 
that  he  went  to  Valetta  with  the  intention  of  returninj 
India,  though  he  may  have  thought  that  if  he  did  ret 
he  would  be  nearer  to  India  at  Valetta.  I  think  t 
that  there  was  both  the  factum  and  the  intention 
establish  an  English  domicile.  Mr.  Bovill  ingeniously  i 
gested  that,  taking  separately  each  fact  which  goes  to  si 
this,  there  is  little  or  nothing  in  it.  That  may  be  tr 
but  the  facts  taken  altogether  are  strong  evidence. 
Bovill  asked,  "  If  Sir  Henry  Pottinger  had  died  at  Mai 
would  he  have  had  an  English  domicile?"  To  tha 
answer,  yes.  He  had  acquired  an  English  domicile  in  li 
and  the  acceptance  of  the  Governorship  of  Madras  did 
affect  it.  I  think  that  he  had  no  final  intention  to  aban 
his  English  domicile/ and  that  there  is  no  evidence  of 
factum  and  the  intention  of  changing  it  for  an  In< 
domicile. 

Decree  accordingly 

(a)  3  II.  &  N.  594. 
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Tupling  v.  Ward  (a).  Feb.  25. 

JL  •  JONES,  in  last  Hilary  Term,  had  obtained  a  rule  In  an  action 

.  for  libel,  the 

calling  on  the  defendant  to  shew  cause  why  the  plaintiff  Court  will  not 
should  not  be  at  liberty  to  exhibit  interrogatories  to  the  de-  plaintiff  to 
fendant,  pursuant  to  the  Common  Law  Procedure  Act,  1854.  rogatories  to" 

The  declaration  stated  that  the  plaintiff  was  an  account.  *j£  ^^kU 
ant,  and  that  the  defendant,  intending  to  insult  the  plaintiff  £ew£ffir^  in 
and  bring   him   into  contempt,   and  to   cause   people  to  tive»  wou*d 
believe  that  he  was  an  hypocritical,  fraudulent,  tricky  and  that  he  eom- 
contemptible  person  composed  and  published  of  and  con-  Hshed the  libel, 
cerning  the  plaintiff,  as  such  accountant,  in  the  form  of  therefore 
an  article  called  «  Cheating  the  Gallows,"  contained  in  a  criminatehim- 
book  called  "  The  Diary  of  an  Ex-Detective,"  the  false, 
&c,  matter  following:— "  Cheating  the  gallows"  (setting 
out  the  libel,  which  ended  with  the  words)  "  At  any  rate 
Tupling  had  succeeded  in  cheating  the  gallows,"  &c. 

The  defendant  was  the  publisher  of  the  book  in  question, 
and  the  interrogatories  proposed  to  be  administered  were  as 
to  whether  the  defendant  had  composed  the  article  com- 
plained of ;  whether  he  knew  who  composed  it;  whether 
"  Charles  Martel,"  the  name  on  the  title  page,  was  real  or 
fictitious ;  whether  the  defendant  had  been,  or  expected  to 
be,  indemnified  ;  with  other  questions  of  that  kind. 

Joseph  Phillips  shewed  cause  (by — The  questions  proposed 
in  this  case  are  such  that,  if  answered  in  the  affirmative,  the 
answers  would  expose  the  defendant  to  a  criminal  prosecution. 
It  is  now  established  that  interrogatories  can  only  be  admin- 
fa)  Decided  in  last  Hilary  Vacation. 
(b)  In  HilarjTerm,  Jan.  29.  Before  Martin,  B.  and  Wilde,  B. 
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istered  in  those  cases  in  which,  on  bill  filed,  a  Court  of  « 
would  enforce  discovery.  Whately  v.  Crowter  (a),  Edu 
v.  Wakefield  (b),  Moor  v.  Roberts  (c).  If  the  interrogat 
are  objectionable  on  the  ground  that  they  do  not  fall  wi 
this  rule,  they  must  be  altogether  disallowed.  No 
covery  could  be  obtained  in  equity  in  aid  of  an  actio 
libel.  A  bill  filed  for  that  purpose,  would  be  demurra 
Mitford'8  Pleadings  in  Chancery,  194,  5th  ed.  No  argun 
can  be  founded  on  the  practice  at  nisi  prius  of  puttin 
question  to  a  witness  and  allowing  him  either  to  ans 
it  or  not  as  he  thinks  fit,  because  the  51st  section  of 
Common  Law  Procedure  Act,  1854,  refers  to  discover] 
equity.  If  it  be  contended  that  the  statute  contemph 
that  the  defendant  may  refuse  to  answer  in  a  case  like 
present,  and  if  reliance  be  placed  on  the  expression  t 
"  any  party  or  officer  omitting,  without  just  cause,  sufficien 
to  answer  all  questions  as  to  which  a  discovery  may 
sought,"  shall  be  deemed  to  have  committed  a  contempt,  I 
answer  is,  that  this  provision  was  probably  meant  to  ap] 
to  cases  in  which  interrogatories,  proper  in  themselves,  hi 
been  exhibited,  but  where,  from  some  cause  within  his  oi 
knowledge,  the  party  interrogated  may  be  entitled  to  refi 
to  answer.  [Martin,  B. — Many  of  these  questions  i 
wholly  irrelevant  in  an  action  against  the  defendant,  t 
publisher  of  the  book.] 

T.  Jones,  in  support  of  the  rule. — The  admissibility 
interrogatories  such  as  those  now  sought  to  be  administer 
to  the  defendant  was  decided  in  Osborn  v.  The  Lond 
Dock  Company  (d),  and  that  case  has  never  been  overrule 
It  was  an  action  of  detinue  and  trover  for  wine  and  casl 
Interrogatories  were  allowed,  the  object  of  which  was 
shew  that  the  defendants  had  a  defence  to  the  action  < 

(a)  5  E.  &  B.  712.  (c)  2  C.  B.,  N.  S.  671. 

(b)  6  E.  &  B.  464.  (rf)  10  Exch.  698. 
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the  ground  that  fraudulent  practices  had  been  resorted  to 
with  respect  to  the  substitution,  by  third  persons,  of  other 
wine  in  the  place  of  that  deposited  with  the  defendants, 
and  that  the  plaintiff  was  a  party  to  the  fraud.     Notwith- 
standing an  affidavit  by  the  plaintiff's  attorney  that  if  the 
plaintiff  was  a  party  to  such  proceedings  he  would  be  liable 
to  be  indicted  for  the  same,  Alderson,  B.,  said : — "  The 
proceeding  is  analogous  to  that  of  the  examination  of  a 
witness  at  a  trial  at  nisi  prius.     It  seems  to  me  that  the 
same  rule  should  be  followed.*'    Parke,  B.,  said: — "The 
plaintiff  must  be  put  on  his  oath,  and  when  he  finds  any 
question  pinch  him,  he  must  object  to  it."     And,  again, 
Alderson,  B.,  said  : — "  If  the  law  be  that  laid  down  in 
Fisher  v.  Ronalds  (a),  his  (plaintiff's)  bare  statement  that 
the  question  has  such  effect  will  be  a  sufficient  objection  to 
the  question.     The  system  introduced  by  this  statute  is  an 
improvement  upon  the  method  of  proceedings  by  bill  of 
discovery."    The  language  of  the  latter  part  of  the  51st 
section  expressly  indicates  that  such  is  the  proper  mode 
of  objecting  to  questions  which  tend  to  criminate.     The 
50th  section  is  not  limited  to  cases  where  the  party  is  en- 
titled to  the  production  of  documents  for  the  purpose  of 
discovery.     Its  language  is  "for  the  purpose  of  discovery 
or  otherwise."     In  Boyle  v.  Wiseman  (b)  it  was  held  that  a 
party  to  a  suit  cannot  object  to  be  sworn  and  examined  on 
the  ground  that  the  only  relevant  question  which  could  be 
put  to  him  would  tend  to  criminate  him,  but  must  be  sworn, 
and  on  his  oath  claim  his  privilege.     [Keane,  amicus  curiae, 
referred  to  a  case  of  Simpson  v.  Carter  (c\  where,  in  an 

(a)  12  C.  B.  762.  "  Simpson  v.  Cabtkb.— Edwin 

(b)  10  Exch.  647.  James,  for  the  plaintiff,  consented 

(c)  Q.  B.  Mich.  Term,  Nov.  16,  to  answer  interrogatories  pro- 
1857.  There  is  no  report  of  this  posed. — Sir F.Thesiger&udKeane, 
case ;  but  the  Law  Times,  vol.  30,  contrk." — That  was  probably  so, 
p.  133,  contains  the  following  or  the  case  would  have  been 
notice  of  it : —  reported. 
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1861.  action  for  slander,  the  Court  of  Queen's  Bench  alio* 
interrogatories  to  be  administered  to  a  plaintiff,  leaving 
to  him,  if  he  thought  fit,  to  refuse  to  answer,  Lord  Cat 
bell,  C.  J.,  saying  that  the  plaintiff  might  be  glad  of 
opportunity  of  denying  upon  oath  the  offences  imputed 
him.  Wilde,  B. — There  is  a  distinction  between  the  la 
guage  of  the  50th  and  51st  sections.  In  the  50th  it 
"  to  the  production  of  which  he  is  entitled  for  the  purpc 
of  discovery  or  otherwise ;"  in  the  51st,  "  as  to  which  di 
covery  may  be  sought." — He  also  referred  to  JkPMahon 
Ellis  and  others  (a).]  The  answers  will  be  material  with  r 
spect  to  the  question  of  damages,  and  the  plaintiff  is  entitli 
to  have  the  benefit  of  the  defendant's  refusal  to  answer. 

Cur.  adv.  vult 

Martin,  B.,  now  said. — We  have  considered  this  matte 
and  are  all  of  opinion  that  the  rule  ought  to  be  discharge 

The  action  is  for  a  libel,  published  in  a  book  calk 
"  The  Diary  of  an  Ex-Detective,"  in  which  it  was  allege 
that  the  defendant  had  imputed  to  the  plaintiff  some  gnu 
offence.  It  was  proposed  to  administer  to  the  defendant 
number  of  interrogatories  as  to  whether  he  composed  tl 
article  complained  of,  whether  he  knew  who  composed  i 
whether  the  name  on  the  title  page  was  real  or  fictitiou 
whether  he  had  been,  or  expected  to  be,  indemnified;  wii 
other  questions  of  that  kind. 

We  are  all  of  opinion  that,  in  the  exercise  of  the  auth 
rity  and  discretion  given  to  us  by  the  51st  section  of  tl 
Common  Law  Procedure  Act,  1854,  such  interrogator! 
ought  not  to  be  allowed.  It  was  scarcely  contended  that  tl 
defendant  was  bound  to  answer  them ;  but  it  was  urged  th 
the  interrogatories  ought  to  be  administered,  leaving  tl 
defendant  to  refuse  to  answer  if  he  thought  fit 

Without  laying  down  any  general  rule  on  the  subject,  i 

(«)  10  Irish  Com.  Law  Rep.  120. 
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think  that,  in  cases  of  this  kind,  it  would  be  unfair  to  sub- 
rait  questions  which  a  party  is  clearly  not  bound  to  answer; 
the  object  being  either  to  compel  him  to  answer  when 
not  bound,  or  to  refuse,  and  so  create  a  prejudice  against 
him.  We  therefore  think  that  these  interrogatories  ought 
not  to  be  allowed. 

It  may  be  that  some  of  them  are  free  from  objection,  but 
the  Lord  Chief  Baron,  in  delivering  judgment  in  a  case  in 
this  Court  (a),  said  that  the  parties  must  come  with  proper 
interrogatories,  and  not  require  the  Court  to  select  from  a 
large  number  those  which  ought  to  be  allowed ;  the  prac- 
tical effect  of  such  proceeding  being  that  the  party  generally 
gets  much  more  than  he  is  entitled  to. 

Rule  discharged. 

(a)  Robson  v.  Crawley,  2H.&N.  766. 
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The  Queen,  on  the  prosecution  of  Mappin  and  another,      ^#  29. 

Respondents,  Youle,  Appellant. 

X  HIS  was  an   information   by  E.   Mappin   and  J.    C.  Bymemoran- 

.         -w     „  ..  ,  .        n    t         tti        p       \         l^um k* writing 

Mappin,  of  Sheffield,  cutlers,  against  Robert  Youle ;  for  that  Y.  agreed  to 

serve  M.  as  a 
cutler  for  three 
years,  and  M.  agreed  to  employ  him  and  pay  him  for  his  work  according  to  a  schedule  of 
prices.     Having  quitted  his  service  during  the  term,  he  was  convicted  under  the  4  Geo.  4, 
c.  34,  and  imprisoned  for  twenty -one  days,  for  unlawfully  absenting  himself  from  his  service. 
After  his  discharge  from  prison  ho  did  not  return  to  the  service  of  M.,  but  went  and  worked 
elsewhere.     On  a  second  information  laid  against  him  for  unlawfully  absenting  himself  from 
the  service,  it  was  proved  to  tho  satisfaction  of  the  justices  that  on  the  first  occasion  he 
absented  himself  on  account  of  a  difference  with  his  master  as  to  the  scale  of  prices  ;  that 
when,  after  his  discharge  from  prison,  he  refused  to  return,  he  was  advised  by  his  attorney 
that  he  was  not  bound  to  do  so ;  and  the  justices  stated  that  they  thought  it  very  probable  that 
he  bona  fide  believed  what  his  attorney  told  him.     The  justices  convicted  him  under  the 
6  Geo.  3,  c.  25,  for  unlawfully  absenting  himself,  and  sentenced  him  to  one  month's  imprison- 
ment.    On  a  case  stated  by  the  justices  under  the  20  &  21  Vict  c.  43: — Held,  that  the 
conviction  could  not  be  sustained. 

Per  Pollock,  C.  B.,  and  BramweU,  B.,  dubitante  Martin,  B.,  because  the  defendant  in 
refusing  to  return  appeared  to  have  been  acting  bona  fide  in  the  exercise  of  a  supposed  right. 
Per  Pollock,  0.  B.,  and  Martin,  B.,  dubitante  BramweU,  B.,  because  the  provisions  of  the 
6  Geo.  3,  c.  25,  s.  4,  relating  to  this  matter,  are  repealed  or  superseded  by  the  4  Geo.  4,  c.  34. 
Per  Pollock,  C.  B.,  and  Martin,  B.,  dissentiente  BramweU,  B.,  because  the  defendant 
having  been  once  convicted  for  a  departure  with  intent  to  leave  his  service  altogether,  could 
not  be  convicted  a  second  time  under  the  0  Geo.  3,  c.  25,  s.  4. 


754 


ISCl. 


r 


he  did,  on  the  19th  of  December  last,  by 
writing,  contract  to  terre  E.  Mappin  and  J.  C.  Mapph 
at  a  journeyman  in  the  bosineas  of  a  spring-knife  cutis 
for  three  rears  from  the  19th  of  December  last,  at 
tot  wages,  at  certain  prices  lefared  to  in  the  said 
random;  and  baring  entered  into  the 
to  bis  contract,  had  been,  in  the  execution  of  the  aaii 
contract,  and  otherwise  respecting  the  aame,  guilty  of \ 
misdemeanor;  for  that  he  did,  on  the  29th  day  o 
Aagnst  last,  before  the  term  of  his  si 
completed,  unlawfully  absent  himself  from  his  said 
without  leave  or  lawful  excuse,  and  without  his  said  masters 
consent,  and  neglected  to  fulfil  the  conditions  of  the 
contract,  contrary  to  the  statutes  in  that  case  made 
and  after  bearing  the  parties  &c,  the  justices  &c,  did  there 
upon  convict  the  said  R.  Y oule  of  baring,  on  the  29th  o 
August,  at  &c.,  without  notice,  and  before  the  term  of  bis 
said  contract  was  completed,  unlawfully,  without  the  con- 
sent of  his  said  masters  or  either  of  them,  and  without  anj 
just  or  lawful  excuse,  absented  himself  from  his  said  service, 
and  of  having  from  thence  unlawfully  continued  abaenl 
from  such  service,  and  of  not  baring  fulfilled  bis  said  con- 
tract, contrary  to  the  form  of  the  statute  (6  Geo.  3,  c  25), 
entitled  "An  Act  for  better  regulating  apprentices  and 
persons  working  under  contract ;"  and  did  adjudge  him  tc 
be  imprisoned  in  the  house  of  correction  for  the  space  ol 
one  month. 

The  defendant,  being  dissatisGed  with  this  determination, 
as  being  erroneous  in  point  of  law,  the  justices  stated  a  case 
(in  substance)  as  follows : — 

The  defendant  was  brought  before  us  on  the  13th  of 
September,  1860,  when  the  following  documents  were  put 
in  and  proved. 

An    agreement,  dated   the    19th    of  December,    1859, 
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between  R.  Youle  and  E.  and  J.  C.  Mappin :  "  R.  Youle 
doth  hereby  hire  himself  to  and  agree  to  work  for  E.  and  J. 
C.  Mappin,  as  a  cutler,  for  the  term  of  three  years  from 
the  date  hereof,  &c,  during  all  which  time  the  said 
R.  Youle  shall  and  will  diligently  and  wholly  employ  and 
apply  himself  in  the  service  of  E.  and  J.  C.  Mappin,  and 
shall  not  work  for  nor  assist  any  other  person  or  persons,  &c. 
In  consideration  whereof  E.  and  J.  C.  Mappin  do  hereby 
hire  and  agree  fully  to  employ  R.  Youle  in  the  capacity  and 
for  the  term  aforesaid,  and  to  pay  him  for  the  work  which 
he  shall  do  under  this  agreement,'1  according  to  a  statement 
of  prices,  &c.  (Then  came  a  proviso  for  the  determination 
of  the  agreement  at  the  end  of  the  second  year,  in  which 
case  R.  Youle  was  to  pay  all  money  he  might  then  owe.) 
"  Signed  for  self  and  E.  Mappin.  J.  C.  Mappin.  Robt. 
Youle." 

Then  followed  an  agreement  stating  the  prices  of  the 
work, — three  shillings  and  ninepence  for  fourteen  knives, 
&c,  signed  by  R.  Youle. 

It  was  proved  that  the  defendant  entered  the  service 
under  the  agreement  and  was  absent  from  his  service  on 
the  29th  of  August,  1860,  the  day  named  in  the  infor- 
mation, and  had  not  returned  to  his  service  after  that  day. 
That  the  defendant  was  found  by  one  Golding,  the  manager 
of  the  plaintiffs' works,  on  the  11th  of  September,  1860, 
working  at  a  manufactory  which  was  not  a  part  of  Messrs. 
Mappin's  manufactory ;  when,  on  being  asked  how  it  was 
he  had  not  come  to  his  work  now  that  he  was  out  of 
prison,  he  said  that  he  had  offered  to  pay  Messrs.  Mappin 
the  money  he  owed  them,  and  he  thought  that  Messrs. 
Mappin  ought  to  accept  it  and  release  him ;  he  was  "earning 
more  money  there,  and  did  not  want  to  return." 

It  was  proved  that,  on  the  complaint  of  Messrs.  Mappin, 
he  had  been  committed  by  a  justice  of  the  borough  to  the 
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1801.  house  of  correction  at  Wakefield,  on  the  3rd  of  August, 
1860,  for  twenty-one  days,  for  having  absented  himself 
from  their  service  under  the  agreement ;  and  that  he 
had  not  returned  to  his  service  since  he  was  discharged 
from  prison. 

In  answer  to  a  question  put  by  us  to  the  defendant,  he 
said  he  would  not  return  to  Messrs.  Mappins'  service  in 
consequence  of  his  solicitor  having  advised  him  not  to 
return. 

The  first  warrant  of  committal  was  in  substance  as 
follows : — 

To  the  constable  of  the  borough  of  Sheffield,  &c,  and  the 
keeper  of  the  House  of  Correction,  &c      Whereas  infor- 
mation and  complaint  were,  on  the  1st  of  August,  ajx 
IStUX  made  upon  oath  before  J.  S.,  Esquire,  &c ;  for  that 
R.  YouU\  of  &c .,  did,  at  the  borough  aforesaid,  on  the 
19th  of  December  last,  by  memorandum  in  writing,  contract 
to  *rre  E»  Mappin  and  J.  C.  Mappin,  of  &c,  as  a  journey- 
man, in  the  business  of  a  spring-knife  cutler,  for  the  term  of 
ihrw  ycvu*  from  the  19th  of  December,  subject  to  a  pro- 
viso &n\*  at  and  for  w^ges  &c. ;  and  having  entered  into  his 
said  5*en  ;c*\  according  to  his  said  contract,  had  been,  in  the 
rvxtuvm  of  the  said  contract  and  otherwise  respecting  the 
s*uh\  £u:*:v  of  a  misiemeaaox,  for  that  he  did,  on  the  7th 
d*\   of  JuN   Ijt^.  and  $;:*!  dki.  unlawfully  absent  himself 
•\\w.  h»  s*\i  scrrxv  w;;Lout  leave  or  lawful  excuse  and 
*  :;>oc:  h.s  $yt>i  sutlers*  coasen:.  and  neglected  to  fulfil 
tV  c\\.%;.;.oft*  „■*  ;be  said  cor.:ratt.  contrarr  to  the  statute 
v.*.   ;:u;  ojfev  :r**\:>e  *r\i  rcor>ied:    And  whereas  R.  Youle 
;h*  d*j    *;w;trs\i   >c-£w  or*  H.  W,  Esq^  one  of  her 
Ma\>s\  V  >  ,^  ore  \cu  :r,  rx^rsttasce  of  a  summons  issued 


«*  »     S.   :^\*  \v  um:  rcrrose:   aai  having  examined 


tV  v*w*  \c  x.xi  ^  -vciTf  ,-c  '^e  srii  information  and 
*\wa*  ;;.  **i  ;ic  :** veevr  *;:=i«s»  ic  I  adjudge  the 
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same  to  be  true,  and  did  therefore  convict  him,  R.  Youle,  of 
the  said  offence,  in  pursuance  of  the  statute  &c;  and  I 
did  adjudge  that  the  said  R.  Youle  should  be  imprisoned 
&c.  and  be  kept  to  hard  labour  for  the  space  of  twenty-one 
days,  and  that  during  that  time  the  wages  of  the  said  R. 
Youle  should  abate.  These  are,  therefore,  to  command 
you,  &c.  H.  Wilkinson,     (l.  8.) 

The  defendant's  attorney  contended,  before  the  magis- 
trates, that  the  defendant  having  been  before  convicted,  and 
imprisoned  for  absenting  himself  from  the  service  of  Messrs. 
Mappin  under  the  agreement,  and  not  having  returned  to 
the  service  after  the  expiration  of  the  imprisonment,  the 
justices  had  no  further  jurisdiction,  and  that  the  defendant 
could  not  be  again  convicted  and  imprisoned  for  absenting 
himself  from  the  service,  inasmuch  as  it  was  one  offence, 
which  had  been  satisfied. 

The  justices  were  of  opinion  that  the  defendant  was 
proved  to  be  guilty  of  the  offence  charged,  contrary  to 
the  statute,  6  Geo.  3,  c.  25,  and  that  the  defendant  was 
liable  to  be  imprisoned  for  not  returning  after  his  imprison- 
ment, but,  on  the  contrary,  advisedly  absenting  himself 
from  the  service  of  his  masters,  and  working  for  others,  and 
adjudged  him  to  be  imprisoned  for  one  month. 

If  the  Court  is  of  opinion  that  the  determination  is 
erroneous  in  point  of  law,  then  the  determination  shall  be 
reversed,  &c. 

The  case  came  on  for  argument  in  Hilary  Term  (Jan.  1 6), 
when  the  Court  sent  it  back  to  the  justices  to  be  restated 
on  the  following  points : — 

First,  whether  any  evidence  was  given  before  the  jus- 
tices to  shew  whether  the  absence  of  Youle,  in  respect  of 
which  the  first  conviction  took  place,  was  a  temporary 
absence  or  an  absence  with  intention  not  to  return  at  all, 
and  not  to  fulfil  the  contract ;  and  if  there  was,  to  state  it, 
and  the  conclusions  they  drew  from  such  evidence. 
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Secondly,  whether  if,  on  the  last  occasion  on  whit 
refused  to  return  to  the  service,  he  bona  fide  believed 
he  was  not  bound  to  return  to  (he  service  in  consequ 
of  the  previous  conviction. 

In  the  amended  case  the  justices,  after  setting  out  i 
fully  some  of  the  evidence  above  referred  to,  stated:—! 
the  above  evidence  and  statement  we  conclude  that 
appellant,  in  the  first  instance,  absented  himself  from  his 
vice  by  reason  of  some  difference  with  his  masters  as  to 
scale  of  prices,  &c.  We  also  conclude  that  if  the  mat 
bad  acceded  to  his  wishes  in  these  respects,  he  was  t 
willing  to  have  returned  to  his  work;  otherwise  not, 
We  also  conclude  that  the  appellant  had  not  decided 
bis  own  mind,  before  he  was  discharged  from  prii 
whether,  after  such  discharge,  he  would  or  would 
return  to  his  masters'  service,  or  whether  he  would  at 
the  result  of  further  proceedings  against  him,  after  tak 
the  advice  of  his  solicitor.  Secondly :  We  further  state  I 
on  the  last  occasion  wben  the  appellant  refused  before  ui 
return  to  his  service,  we  have  no  doubt  he  was  stroo 
advised  before  us,  by  his  attorney,  that  he  was  not  boi 
to  return  in  consequence  of  the  previous  conviction,  i 
that  he  was  fully  determined  to  have  the  point  settled 
law  if  he  was  able  to  raise  the  funds,  &c.,  and  we  thinl 
very  probable  he  did  bona  fide  believe  that  to  be  t 
which  bis  adviser  assured  him  was  so. 


Melliah,  for  the  appellant. — First,  the  case  as  now  sta 
by  the  justices  shews  that  the  appellant  bona  fide  belie' 
that  upon  the  principles  stated  in  the  judgment  of  i 
Lord  Chief  Baron  in  Be  Baker(a),  he  was  not  bound 
return  to  his  service.  He  cannot  be  convicted  crimina 
for  doing  an  act  under  a  bona  fide  claim  of  right,  ever 
lie  were  mistaken.  That  appears  from  Rider  v.  fFood( 
(«)  2  H.'s  N.  219.  248.  (*)  29  L.  J.,  M.  C.  1. 
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where  the  appellant  had  given  a  notice  to  terminate  the 
engagement,  which  notice  he  intended  to  be  good,  and  the 
Court  held  that,  whether  good  or  not,  if  he  bon&  fide 
believed  it  to  be  so  he  could  not  be  convicted  for  quitting 
the  service  in  pursuance  of  it.  [Wilde,  B. — There  the  ap- 
pellant believed  that  he  had  complied  with  his  contract, 
not  that  he  could  break  it  with  impunity]. — Secondly,  the 
appellant  was  not  compellable  to  return  to  his  service.  In 
lie  Baker(a),  the  Lord  Chief  Baron  expressed  his  opinion 
that  the  power  to  enforce  the  contract  was  put  an  end  to 
by  a  conviction  for  quitting  the  service.  [Martin,  B. — 
Suppose  a  workman  who  has  contracted  to  serve  for  five 
years,  quits  his  service  at  the  end  of  three  months,  does  not 
the  master,  by  taking  proceedings  against  him  before  magis- 
trates and  procuring  him  to  be  imprisoned  for  unlawfully 
absenting  himself  from  the  service,  elect  his  remedy  ?  Can 
the  justices,  after  that,  punish  the  servant  by  repeated  im- 
prisonment, for  the  same  offence,  during  the  remaining  four 
years  ?]  It  would  be  a  species  of  slavery  if  the  workman 
were  in  such  a  position.  The  present  conviction  is  under 
the  6  Geo.  3,  c.  25,  intituled  "  An  Act  for  better  regulating 
apprentices  and  persons  working  under  contract"  The 
first  section  of  that  Act  recites  that  "  persons  employed  in 
manufactories,  frequently  take  apprentices  who  are  very 
young,  and  for  several  years  of  their  apprenticeships  are 
rather  a  burthen  than  otherwise  to  their  masters;"  and  that 
"it  frequently  happens  that  such  apprentices,  when  they 
might  be  expected  to  be  useful  to  their  masters,  absent 
themselves  from  their  service:"  it  then  enacts  that,  "if  any 
apprentice  shall  absent  himself  from  his  master's  service  before 
the  term  of  his  apprenticeship  shall  be  expired,  every  such 
apprentice  shall,  at  any  time  or  times  thereafter,  whenever 
he  shall  be  found,  be  compelled  to  serve  his  master  for  so 
long  a  time  as  he  shall  have  so  absented  himself  from  such 

(a)  2  II.  &  N.  219. 
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1861.        service,  unless  be  shall  make  satisfaction,  &c,  and  so,  from 
time  to  time,  as  often  as  an;  such  apprentice  shall,  without 
leave  of  his  master,  absent  himself  from  his  service  before  the 
term  of  his  contract  shall  be  fulfilled ;"  and  if  he  shall  refuse 
to  serve  or  make  satisfaction,  it  shall  be  lawful  for  a  justice 
to  commit  him  for  any  time  not  exceeding  three  months. 
The  language  of  the  4th  section  (which  relates  to  artificers 
not  fulfilling  their  contracts),  is  different,  as  was  pointed  out 
by  the  Lord  Chief  Baron  in  Re  Baker  (a).    That  case,  how- 
ever,  turned   upon  the  4  Geo.  4,  c.  34. — Thirdly,  this 
conviction  is  under  the  6  Geo.  3,  c.  25,  s.  4,  but  the  pro- 
visions of  that  section  are  superseded  or  repealed  by  the 
4  Geo.  4,  c.  34,  which,  after  reciting  the  former  Acts,  states 
that  "it  is  expedient  to  extend  the  powers  of  the  said  Acts." 
\Wiide,  B. — The  6  Geo.  3,  c.  25,  s.  4,  does  not  mention  ser- 
vants in  husbandry,  and  it  applied  to  all  contracts  whether 
in  writing  or  not.]     The  6  Geo.  3,  c  25,  subjects  the  party 
to  a  term  of  imprisonment  in  no  case  less  than  one  month. 
The  4  Geo.  4,  c.  34,  s.  3,  enables  the  justices  to  imprison 
for  any  time  not  exceeding  three  months,  and  to  abate  the 
wages,  or,  to  punish  the  offender  by  abating  the  whole  or 
any  part  of  his  wages.     The  provisions  of  the  two  Acts 
are,  in  many  respects,  plainly  inconsistent 

Quain,  in  support  of  the  conviction. — In  Ex  parte 
Baker  (b),  the  main  point  argued  before  the  Court  of 
Queen's  Bench  was  whether,  under  the  4  Geo.  4,  c  34, 
the  justices  had  power  to  convict  a  workman  a  second  time 
for  refusing  altogether  to  return  to  his  work  after  he  had 
suffered  imprisonment  for  absenting  himself!  Lord  Camp- 
bell  said,  "1  think  a  fresh  offence  was  committed  when 
the  prisoner,  after  being  liberated  from  imprisonment,  did 
not  return  to  the  service,  because  the  contract  continued 
and  he  absented  himself;  that  is  a  distinct  offence  from 

(a)  2  II.  &  N.  219.  247.  (b)  7  E.  &  B.  697 
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the  offence  of  which  he  was  before  convicted ;  and  he  is 
liable  to  be  convicted  for  that,  although  he  had  not  re- 
turned to  the  service  in  the  meanwhile."     Coleridge,  J., 
said,  "  I  think  the  doctrine  contended  for  most  unreason- 
able."    And  Erie,  J.,  expressed  himself  to  a  similar  effect. 
[Pollock,  C.  B. — The  difference  of  the  language  of  the  sta- 
tutes, when  dealing  with  apprentices  and  servants,  appears 
not  to  have  been  pointed  out  in  the  argument  in  the  Court 
of  Queen's  Bench.     Wilde,  B.— The  6  Geo.  3,  c.  25,  was 
not  referred  to.]     The  legislature  has  always  treated  it  as  a 
matter  of  the  utmost  importance  that  servants -should  per- 
form their  contracts,  because,  from  their  inability  to  pay 
damages,  there  is  practically  no  remedy  against  them  by 
action  for  breach  of  contract.     The  object  of  the  punish- 
ment is  to  compel  performance  of  the  contract ;  but  if  the 
contract  is  to  be  treated  as  determined  by  the  imprisonment, 
the  intention  of  the   legislature  will  be  defeated.      The 
20  Geo.  2,  c.  19,  s.  2,  enabled  the  justices,  on  complaint 
made  by  any  master  against  any  servant,  &c,  concerning 
any  misdemeanor,  &c,   to  punish  the  offender  by  com- 
mitment, or  otherwise  by  abating  some  part  of  his  wages,  or 
by  discharging  him.     The  4  Geo.  4,  c.  34,  recites  this  Act, 
and  does  not  repeal  it ;  and  in  that  statute  also  the  power 
of  discharging  the  servant  is  given  as  an  alternative  punish- 
ment.    There  is  an  Act  relating  to  colliers,  the  40  Geo.  3, 
c.  77,  s.  3,   by  which  on   conviction   the  legislature   ex- 
pressly puts  an  end  to  the   contract     Therefore,  where 
the  legislature  intended  that  the  contract  should  be  de- 
termined by  the  conviction,  it  has  expressly  so  provided. 
[Pollock,  C.   B.— I  do  not   say  that  the  contract  was  at 
an  end   by  the   conviction,  but  that  there  could  not  be 
a  second  commitment.     The  case  of  Ex  parte  Baker  (a\ 
in  the  Court  of  Queen's  Bench,  is  no  authority  that  the 

(a)  7  E.  &  B.  697. 
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magistrates  can  convict  a  second  time  under  the  6  Ge< 
c.  25.  Martin,  B. — The  clause  relating  to  apprenl 
appears  to  contemplate  the  case  of  an  apprentice  absent 
himself,  returning  to  his  master's  service  and  afterwj 
again  absenting  himself]  There  are  several  authori 
which  shew  that  the  conviction  of  the  servant  for  absent 
himself  does  not  put  an  end  to  the  contract.  In  Be 
Barton-upon-Irwell  (a),  where  a  servant  under  a  jet 
hiring  served  two  months,  and  was  then  committed  ; 
imprisoned  under  the  20  Geo.  2,  c.  19,  for  misbehavior 
his  master,  and  after  nine  days  imprisonment  was,  upon 
application  of  the  master  discharged  and  returned  to  se 
him  as  before,  it  was  held  that  the  commitment  and  im] 
sonment  were  not  a  dissolution  of  the  contract,  or  such 
interruption  of  the  service  as  to  prevent  a  settlemc 
Lord  EUenborough,  C.  J.,  there  said,  "  It  would  be  cles 
against  the  policy  of  the  law  if  the  servant,  by  his  own 
of  delinquency,  should  have  the  power  of  dissolving  1 
contract  The  justices  have  that  power,  but  they  have  i 
exercised  it"  In  Rex  v.  Hallow  (b)  it  was  held  that  a  s 
vant  hired  for  a  year  who  had  been  committed  under  I 
20  Geo.  2,  c  19,  must  be  considered  as  abiding  in  1 
master's  service  within  the  meaning  of  the  8  &  9  Win. 
c.  30.  Bayley,  J.  there  said,  "  the  contract  not  being  d 
solved,  if  the  servant  were  released  from  prison  before  t 
end  of  the  year  the  master  would  be  under  the  necessity 
receiving  him."  And  Holroyd,  J.,  said :  "  the  servant  beii 
imprisoned  and  punished  as  a  servant,  might  have  insist 
on  going  back  to  his  master,  or  the  master  might  have  coi 
pelled  him  to  return,  as  soon  as  he  was  discharged  out 
custody."  [Pollock,  C.  B. — The  wages  of  the  servant  wou 
be  payable  during  the  period  of  imprisonment  were  it  not  I 
the  abatement.  As  to  the  suggestion  that  the  defendant  h; 
(a)  2  M.  &  Sel.  329.  (b)  2  B.  &  C.  739. 
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no  guilty  intention  at  the  time  when  he  absented  himself; 

he  did  so  wilfully  in  order  to  get  higher  wages ;  and  when 

he  came  before  the  justices  on  the  last  occasion,  the  at  tor-       _  *• 

/  #  Youlb. 

ney  took  it  upon  himself  to  advise  him  that  he  might  rely 
on  the  opinion  of  a  single  Judge  whose  opinion  differed 
from  that  of  the  majority  of  the  Court,  and  from  that  ex- 
pressed by  the  Court  of  Queen's  Bench.  The  case  is  one 
to  which  the  maxim  "ignorantia  juris  neminem  excusat" 
applies.  The  case  of  Rider  v.  Wood  (a),  where  the  appel- 
lant intended  to  perform  his  contract,  is  distinguishable, 
for  in  that  case  the  mens  rea  was  absent  Lastly,  as  to  the 
point  whether  the  6  Geo.  3,  c.  25,  s.  4,  is  repealed  by  the 
4  Geo.  4,  c.  34,  s.  3,  Baron  Watson,  in  his  judgment  in  Re 
Baker  (J),  points  out  that  an  affirmative  statute  does  not 
repeal  an  earlier  Act  on  the  same  subject,  unless  they  are 
plainly  inconsistent  with  each  other.  Now  it  is  submitted 
that  there  is  a  large  class  of  cases  to  which  the  6  Geo.  3, 
c.  25,  applies,  but  the  4  Geo.  4,  c.  34, 8.  3,  does  not ;  as,  for 
instance,  in  the  case  of  piece  work,  where  there  can  be  no 
abatement  of  wages.  Again,  an  appeal  is  given  by  the 
6  Geo.  3,  c  25,  but  it  is  taken  away  if  that  statute  is 
repealed. — He  also  referred  to  Willett,  app.,  Boote,  resp.  (c). 

Mellish  replied. 

Pollock,  C.  B.  —I  am  of  opinion  that  this  adjudication 
and  conviction  cannot  be  sustained,  because  it  appears 
to  me  that  the  defendant  acted  with  perfect  bona  fides, 
and  that  his  determination  not  to  return  to  his  em- 
ployment arose  out  of  an  honest  opinion  that  the  con- 
tract was  at  an  end.  The  case  of  Rider  v.  Wood  {a) 
shews   that,    under    such   circumstances,    the    defendant 

(a)  29  L.  J.,  M.  C.  1.  (b)  2E&N.  219. 

(c)  6H.&N.  26. 
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1861.        ought  not  to  have  been  convicted.      My  brother  WUdt, 
who  has  left  the  Court,  intimated  that  on  tins  point  he  did 
not  agree  with  me.    Then,  without  discussing  whether 
justices  can  interfere  a  second  time  on  the  refusal  of  a 
workman  to  return  to  his  service  when  the  first  absence  is 
merely  of  a  temporary  nature  such  as  an  attempt  to  take  a 
holiday,  1  think  that  when  the  servant's  conduct  shews  that 
he  meant  to  quit  the  service  altogether,  the  justices  should 
treat  it  as  an  entire  abandonment  of  the  service,  and  punish 
him  accordingly.     Here  the  defendant's  original  departure 
from  the  service  of  his  master  was  a  departure  with  intent 
to  leave  it  altogether  and  for  ever.     I  think  that  the  legis- 
lature intended  that  this  should  be  dealt  with  as  an  entire 
and  single  offence.     But,  in  addition  to  that,  I  find  that 
this  conviction  took  place  under  the  6  Geo.  3,  c  25,  by 
which  the  justice  is  empowered  to  commit  for  a  period  md 
leu  than  one  month.     In  that  respect,  the  statute  6  Geo.  3, 
c.  25,  is  repealed.    For  these  reasons  1  am  of  opinion  that 
the  conviction  cannot  be  supported. 

Mabtto,  B. — I  also  think  that  the  conviction  under  the 
statute  6  Geo.  3,  c.  25,  is  bad.  If  a  statute  deals  with  a 
particular  class  of  offences,  and  a  subsequent  Act  is  passed 
which  deals  with  precisely  the  same  offences,  and  a  diffe- 
rent punishment  is  imposed  by  the  later  Act,  I  think  that, 
in  effect,  the  legislature  has  declared  that  the  new  Act 
shall  be  substituted  for  the  earlier  Act  That  is  the  real 
and  sensible  meaning  to  be  collected  from  the  two  Acts,  if 
they  are  read  and  construed  with  reference  to  each  other 
as  any  other  written  documents  would  be.  I  think,  there- 
fore, that  justices  must  act  on  the  4  Geo.  4,  c.  34,  and 
cannot  fall  back  on  the  6  Geo.  3,  c.  25.  My  brother  Wilde 
intimated  to  me  that  he  agreed  with  ray  lord  and  myself  on 
this  point 
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As  to  the  question  whether  the  defendant  could  be  con- 
victed a  second  time,  I  adhere  to  the  opinion  I  expressed  in 
Re  Baker  (a).  I  think  that  if  a  workman  leaves  his  service 
intending  never  to  return  to  it,  the  master  may  sue  him  at  law ; 
but,  if  so,  he  must  treat  the  departure  from  the  service  as  one 
entire  breach,  of  which  recovery  in  an  action  must  be  deemed 
a  satisfaction  whether  the  workman  be  rich  or  poor.  Or,  if 
he  prefer  it,  the  master  may  proceed  under  the  statute,  and 
then  the  offence  is  abandoning  the  service.  That  is  an 
entire  and  single  offence,  which  neither  the  master  nor  the 
servant  can  split  into  several  offences  ;  and  when  once  ad- 
judicated upon  there  is  an  end  of  it  As  to  the  point  that 
the  defendant  relied  on  the  advice  of  his  attorney,  I  prefer 
not  to  express  any  opinion  upon  it.  It  is  difficult  to  say  that 
a  person  who  breaks  the  law  shall  be  excused  because  he 
bond  fide  believes  that  he  has  a  right  to  do  so. 

Bramwell,  B.— I  incline  to  think,  that  upon  the  point 
whether  the  6  Geo.  3,  c.  25,  so  far  as  it  relates  to  this 
matter  is  abrogated,  the  appellant  is  right,  though  I  am 
not  prepared  to  give  a  final  opinion  that  the  earlier  enact- 
ment is  repealed.  Still  I  do  not  think  it  must  be  assumed 
that  the  4  Geo.  4,  c.  34,  would  not  apply  to  the  case  of  a 
man  working  by  piece  work.  I  desire  to  express  no  definite 
opinion  on  the  point  As  to  the  question  whether  a  work- 
man who  absents  himself  can  be  convicted  a  second  time 
under  this  statute,  I  think  that  he  may.  It  is  true  that, 
generally  speaking,  breaches  of  contract  are  left  to  be  dealt 
with  as  civil  injuries  by  the  ordinary  tribunals ;  but  the 
legislature  has  thought  it  necessary  to  make  some  exceptions, 
as  in  the  case  now  under  consideration,  in  the  case  of 
fraudulent  bailees,  and  under  the   County  Courts  Acts, 

(a)  2  H.  &  N.  219.  245.  Nota  btnl,  at  p.  245,  line  two  from  the 
bottom,  for  "no"  read  "a." 

H  H  H  2 
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1861.        where  parties  are  subjected  to  imprisonment  by  way  o 
punishment.     Indeed  I  do  not  see  why,  if  a  person  wilful!] 
breaks  a  contract  with  the  dishonest  purpose  of  bettering 
himself  (though,  no  doubt,  generally  speaking,  such  an  act 
would  not  be  called  a  crime),  he  should  not  be  punished  for 
it.     The  proceeding  by  action  against  a  workman  would  be 
nugatory.    The  legislature  has  given  to  the  workman  coun- 
tervailing privileges,  by  enabling  him  to  avail  himself  of  a 
cheap  remedy  before  magistrates  for  his  wages.     Therefore 
I  do  not  think  it  unreasonable  that  the  master  should  have  a 
similar  remedy  to  compel  the  performance  of  his  agreement 
The  cases  shew  that  the  contract  is  not   terminated  by 
the   imprisonment     Indeed,   that  is  manifest   from  the 
third  section  of  the  4  Geo.  4,  a  34,  which  empowers  the 
magistrates  to  punish  or  discharge  the  workman.     That  sta- 
tute, therefore,  contemplates  that  they  may  punish  and  mat 
discharge.     The  master  may  say  to  the  workman,  "You 
have  chosen  to  go,  and  shall  not  come  back  to  my  service." 
But  the  first  offence  may  have  been  drunkenness  for  a 
day,  and  if  the  workman  is  punished  for  such  an  offence, 
•  why  should  the  master  lose  his  remedy  during  the  continu- 

ance of  the  contract?  No  doubt,  it  would  be  a  hard  case 
if  a  workman  should  be  again  brought  up  after  having 
suffered  punishment  for  quitting  the  service  ;  but  the 
answer  is,  that  no  discreet  magistrate  would  impose  more 
than  a  nominal  punishment  for  such  an  offence.  Then 
as,  under  the  3rd  section  of  the  4  Geo.  4,  c.  34,  there js 
power  to  punish  a  workman  a  second  time  for  a  second 
misdemeanor,  I  think  there  was  the  same  power  under 
the  6  Geo.  3,  c.  25,  s.  4.  But,  entertaining  that  opinion 
as  to  the  policy  of  the  Act,  I  should  be  sorry  if  the  law 
was  not  as  laid  down  in  the  case  of  Rider  v.  Wood  (a), 
because   if  it   were   not  it  would  be   harsh   and   unrea- 

(a)  29  L.  J.,M.  C.  1. 
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sonable.     It  appears  to  me  that  the  object  of  the  statute 
was  to  punish  persons  for  wilful  breaches  of  contract     It 
would  be  a  great  hardship  if,  in  cases  where  a  workman  quits 
his  service,  thinking  he  has  a  right  to  do  so,  the  master 
should  not  be  left  to  his  common  law  remedy  upon  the 
contract     The  Court  of  Queen's  Bench  held  that  the  sum- 
mary jurisdiction  applies  only  in  cases  where  the  act  is 
knowingly  and  wilfully  done — where  the  workman  knows 
he  is  doing  wrong.     That  decision  is  entirely  satisfactory  to 
my  mind,  and  the  substance  of  it  is  that  the  statute  is  not 
intended  to  apply  to  cases  where  the  workman  is  acting  in 
the  exercise  of  a  supposed  right,  but  to  punish  and  repress 
avowed  and  wilful  breaches  of  contract     There  are  cases 
where  a  man  does  a  prohibited  act  as  to  which  no  question 
of  intention  arises,  as,  for  instance,  in  the  case  mentioned 
in  the  argument  of  bigamy  committed  by  an  Englishman 
after  a  divorce  obtained  in  Scotland.       Here,  however, 
the  justices  find  that  the  defendant  was  advised  that  he 
was  not  bound  to  return  to  his  service,  and  they  think  it 
probable  he  really  believed  what  he  was  so  advised,  and 
under  these  circumstances  they  ought  not  to  have  convicted 
him.     It  is  not  material  on   what  ground  he   believed 
he   had  a  right  to  continue  absent  from  his  service — it 
may  have  been  a  very  foolish  one ;    but  if  the  justices 
do  not  find  that  he  absented  himself  knowing  he  was  doing 
wrong,  one  of  the  ingredients  essential  to  a  conviction  is 
wanting.     I  incline  to  think  that  the  conviction  is  bad  on 
the  ground  that  the  6  Geo.  3,  c.  25,  s.  4,  is  no  longer  in 
force.     But  I  dissent  from  the  view  of  my  learned  brothers 
on  the  other  point. 

Determination  of  the  Justices  reversed. 
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deliver  the  same  on  payment  of  freight,  seventeen  ahilli 
per  too  of  twenty  hundred  weight  delivered ;  that  the 


atoy  l.       John  Wake,  Executor  of  Wilxikboh,  v.  Thomas  Ha 
and  J.  C.  Habbof. 

To  •  dechu»-  DECLARATION  by  the  plaintiff,  as  executor  of  T. 

charter-party,  kinson,  stating  that  T.  Wilkinson  and  the  defendants  agi 

•  faM&tha  by  charter-party  that  T.  Wilkinson's  ship,  the  "  Will 

defenduta  J  Hutt,"  should  proceed  to  one  usual  port  in  Sicily,  as  ordt 

tSJJdtfc^T'  •*  o"  outward  port  of  discharge,  say  Venice,  or  as  i 

"^Pj^itabie  thereto  as  she  could  get;  and  that  the  defendants  she 

%*""*•' j!"?  then  load  her  with  a  complete  cargo  of  sulphur  in  bulk,  J 

into  the  which  she  should  carry  to  Newcastle-upon-Tyne,  and  tl 

charter-party 

■gents  Tor 
A.  D.  and 

Si,  when       fendants  should  be  allowed  thirty  running  days  for  load 

a^fthe"""  the  ■**»  BhiP  ttbroad  and  di«hargi°g  ■*  Newcastle,  and 

J*"1*^^'   days  for  demurrage,  if  required,  at  five  pounds  per  d 

mod  under-       that  the  defendants  duly  ordered  the  ship  at  her  oatw 

stood  between  *  , 

the  plaintiff  port  of  discharge  to  proceed  to  Catania ;  that  T.  Wilkin 

fmdanta  that  did  all  things  necessary  to  entitle  him  to  have  the  agr 

were  only  to  cargo  loaded  on  board  the  ship  at  Catania  and  the  time 

ciiarter°iia  suth  ao  doing  elapsed,  yet  the  defendant  made  default  in  load 

MS  AD.  'b*  "greed  eargo,&e. 

U>d  Cno'tand  rlea' OD  ei3ui,a!)'e  grounds. — That  the  defendants  ente 

make  them-  into  the  charter-party  solely  as  agents  for  A.  Davidson  i 

solves  liable  *r       ■ 

u  principals     Co,  of  Messina ;  and  that,  before  the  defendants  signed 

for  the  per- 
formfitice  of 

the  charter :  that  they  signed  as  follows :— "  For  A.  D.  and  Co.,  of  Messina.  H.  and 
agents :  the  defendants  end  the  plaintiff  bona  fide  believing-  at  the  time  the  charter 
mads,  that  the  defendants  haring  so  signed  would  not  be  liable  to  be  sued  on  the  cha. 
not  with  Blending  the  charter  in  the  body  thereof  professed  to  be  made  between  the  plai 
as  owner  of  the  one  part  and  the  defendant  as  freighters  on  the  other;  that  the  defend 
had  the  power  to  bind  A.  D.  and  Co.,  and  that  the  plaintiff  was  inequitably  taking  advon 
of  the  mistake  in  drawing  the  charter.— Held,  that  the  plea  shewed  a  good  equitable  au- 
to the  action.    And  per  Bramu.cU,  B.-Scmblt,  that  it  was  a  good  answer  Mlaw. 
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said  charter,  it  was  agreed  and  understood  between  and  by        1861. 

T.  Wilkinson  and  the  defendants,  that  the  defendants  were      v^?r     ' 

Wake 

only  to  sign  the  said  charter  as  such  agents  as  aforesaid,  so  «. 

as  to  bind  the  said  A.  Davidson  and  Co.,  and  were  not  to 
make  themselves  liable  as  principals  for  the  performance  of 
the  said  charter;  that  they  signed  the  charter-party  in  the 
following  manner: — "For  A.  Davidson  and  Co.,  Messina, 
T.  W.  and  J.  C.  Harrop  and  Co.,  agents  ;n  they,  the  de- 
fendants, and  T.  Wilkinson  bona  fide  believing  at  the  time 
the  said  charter  was  signed,  that  the  defendants  having  so 
signed  the  said  charter  would  not  be  personally  liable  to  be 
sued  on  the  said  charter  as  the  charterers,  notwithstanding 
the  said  charter  in  the  body  thereof  professed  to  be  made 
between  T.  Wilkinson  as  owner  of  the  ship  on  the  one  part, 
and  the  defendants  as  merchants  and  freighters  on  the  other 
part;  that  the  defendants  had  power  to  bind  the  said  A. 
Davidson  and  Co.  by  signing  the  charter  as  their  agents ; 
that  A.  Davidson  and  Co.  are  bound  by  the  said  charter, 
and  are  liable  to  be  sued  for  the  breaches  of  the  said  charter 
in  the  declaration  mentioned;  and  that  the  plaintiff  is 
inequitably  taking  advantage  of  their  mistake  in  drawing 
the  said  charter,  so  as  to  make  the  defendants  personally 
liable  as  charterers  contrary  to  the  intention  both  of  T. 
Wilkinson  and  the  defendants,  to  maintain  this  action  against 
the  defendants. 

Demurrer  and  joinder. 

Manisty  (with  whom  was  Lewers),  in  support  of  the  de- 
murrer.— By  the  terms  of  the  charter-party  declared  on  the 
defendants  contracted  personally.  The  effect  of  a  contract 
similar  in  its  terms  to  that  now  before  the  Court  was  con- 
sidered by  the  Court  of  Queen's  Bench  in  Lennard  v. 
Robinson  (a),  where  it  was  held  that  the  defendants  were 

(a)  5  E.  &  B.  126. 
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and  the  defendants  agents,  the  testator  took  an  instrument  1861. 
which  made  the  defendants  responsible.  [Martin,  B. — 
That  does  not  entitle  the  plaintiff  to  hold  the  defendants 
liable,  as  on  a  contract  into  which  they  never  entered.] 
According  to  the  principle  of  the  cases  of  Perez  v. 
Oleaga  (a)  and  Teede  v.  Johnson  (b)  an  equitable  de- 
fence is  not  allowable  in  a  Court  of  common  law,  unless 
the  party  pleading  it  is  entitled  to  unconditional  relief. 
[Martin,  B. — Here  we  can  afford  complete  relief.]  The 
defendants  are  not  entitled  to  relief  without  giving  the 
plaintiff  a  remedy  against  Davidson  and  Co.  There  is 
no  equity  in  relieving  one  party  unless  the  other  is  put 
in  the  position  in  which  it  was  agreed  that  he  should 
stand.  A  decree  that  the  defendants  should  go  without  day 
would  not  do  complete  and  final  justice  between  the  parties. 
On  that  ground  an  equitable  plea  was  held  bad  in  Wode- 
house  v.  Farebrother  (c).  The  plea  merely  sets  up  a 
mistake  in  law,  and  it  is  laid  down  as  a  maxim  of  equity 
that  though  parties  making  a  mistake  of  fact  shall  not  be 
held  bound  by  acts  committed  by  them  under  such  mistake, 
yet  when  they  make  a  mistake  in  law  they  cannot  after- 
wards be  heard  to  say  that  the  contract  shall  on  that  account 
be  set  aside :  per  Lord  Abinger,  Marshall  v.  Collett  (d). 

Mellish,  in  support  of  the  plea. — The  charter-party  is 
drawn  in  a  form  which  binds  the  defendants  at  law,  but  the 
plea  affords  a  good  equitable  answer  to  the  claim  of  the 
plaintiff.  [Bramwell,  B. — The  case  of  Lennard  v.  Robin* 
son  (e)  is  distinguishable  from  the  present  The  plea  did 
not  state,  as  here,  what  was  the  real  agreement  between 
the  parties.  It  is  consistent  with  the  matters  alleged  in 
the  plea  in  that  case,  that  the  plaintiff  may  have  said  to  the 

(a)  11  Exch.  506.  (d)  1  Y.  &  C,  C.  C.  238. 

(6)11  Exch.  840.  (e)  5  E.  &  B.  125. 

(<0  5  E.  &  B.  277. 
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1861.  defendants,"  I  want  your  engagement"  There  is  no  alleg 
tion  of  mistake ;  and  the  Court  thought  that  the  reasonab 
construction  was  that  the  defendants  were  agent*,  b\ 
that  they  were  to  be  liable.']  That  case  only  shews  tbi 
on  the  face  of  this  charter-party  the  defendants  would  b 
liable  at  law.  The  testator  brought  a  charter-party  to  tfa 
defendants  and  requested  them  to  execute  it,  telling  thee 
that  they  should  not  be  held  responsible,  and  upon  tha 
footing  the  contract  was  made.  It  has  been  contended  tha 
a  Court  of  equity  will  not  give  relief  against  a  mistake  ii 
law.  In  Story's  Equity  Jurisprudence,  s.  115,  p.  133 
6th  ecL,  that  matter  is  discussed,  and  it  is  pointed  out  tha 
a  Court  of  equity  will  not  "  grant  relief  where  m  securit; 
becomes  ineffectual,  not  by  fraud  or  accident,  of  because  i 
is  not  what  the  parties  intended  it  to  be,  but  because  con 
forming  to  that  intention  the  parties  in  executing  it  innocently 
mistook  the  law.  *  *  *  Equity  has  no  authority  to  mak< 
agreements  for  the  parties  or  to  substitute  one /or  another 
If  there  had  been  any  mistake  in  the  instrument  itself,  s< 
that  it  did  not  contain  what  the  parties  had  agreed  upon 
that  would  have  formed  a  very  different  case ;  for  where  ai 
instrument  is  drawn  and  executed  which  professes  or  ii 
intended  to  carry  into  execution  an  agreement  previously 
entered  into,  but  which,  by  mistake  of  the  draftsman  eithei 
as  to  fact  or  law,  does  not  fulfil  that  intention  or  violates  it 
equity  will  correct  the  mistake  so  as  to  produce  a  conformity 
of  the  instrument."  When  there  is  a  mistake  in  an  agree 
ment,  it  is  unnecessary  to  go  to  a  Court  of  equity  t< 
reform  it  if  the  agreement  has  been  wholly  executed,  an< 
nothing  remains  to  be  done  by  either  party:  Steele  v 
Haddock  (a),  Vorley  v.  Barrett  (J),  Wood  v.  DwarrU{c) 
Perez  v.  Oleaga  (d).  [  Wildey  B.— -In  the  last  mentioned  case 

(a)  10  Exch.  643.  645.  (c)  11  Exch.  493. 

(&)  1  C.  B.,  N.  S.  225.  (rf)  11  ExcL.  506.  511. 


EASTER  TERM,    24    VICT.  773 

if  the  agreement  had  been  reformed  the  defendant  would  1861. 
have  continued  liable.]  In  Wodehouse  v.  Farebrother  (a), 
the  Court  held  that  the  plea  was  not  a  good  equitable 
defence,  but  they  did  not  intimate  that  the  decision  might 
not  have  been  otherwise  if  the  defendant  had  brought  the 
money  actually  due  into  Court.  It  must  not  be  assumed 
that  Davidson  and  Co.  are  not  liable  upon  this  charter- 
party.  The  principal  may  be  liable  as  well  as  the  agent  on 
the  same  agreement.  [JFilde,  B. — Mr.  Maniatt/s  conten- 
tion is,  that  the  principal  cannot  be  sued  if,  the  other  party 
at  the  time  of  contract,  knowing  the  principal,  elects  to 
contract  with  the  agent.]  In  the  present  case  if  there  was 
an  election  it  was  to  contract  with  the  principal. 

Manisty,  in  reply,  referred  to  Minshull  v.  OaAes(b) ;  Story 
on  Agency,  s.  267,  p.  345, 4th  ed.,  and  Croomey.  Lediard(c)i 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea  is 
good,  either  at  law  or  in  equity.  I  think  that  it  is 
good  in  equity.  It  professes  to  state  that  at  the  time  of 
the  execution  of  the  agreement  the  defendants  said,  "  We 
do  not  mean  to  make  ourselves  liable ;"  and  that  was  as- 
sented to  by  the  testator.  I  do  not  doubt  but  that  if  this 
were  made  out  satisfactorily*  a  Court  of  equity  would 
hold  the  defendants  entitled  to  a  perpetual  injunction 
on  the  ground  that  the  testator  expressly  renounced  his 
rights  against  them.  Under  these  circumstances  the  plain- 
tiff had  no  right  to  sue  the  defendants,  and  never  ought 
to  have  sued  them.  I  do  not  agree  that  we  are  bound  to 
find  out  some  one  against  whom  an  action  may  be  main- 
tained. My  brother  Martin  suggests  that  if  the  testator 
allowed  the  charter  party  to  be  executed  in  such  a  form 

(a)  5  E.  &  B.  277.  (b)  2  H.  &  N.  793. 

(c)  2  Mjrl.  &  K.  251. 
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that  he  could  sue  no  one,  it  was  his  own  fault     All  we  say 
is,  that  he  was  not  entitled  to  sue  the  defendants. 

Martin,  B. — I  am  of  the  same  opinion.  Assuming  that 
the  defendants  are  responsible  at  law,  equity  would  give 
them  relief.  The  plaintiff  seeks  to  make  them  respon- 
sible on  a  charter-party  executed  by  them.  Before  the  in- 
strument was  executed  it  was  agreed  by  the  testator  and 
the  defendants  that  the  defendants  should  only  sign  as 
agents,  so  as  to  bind  Davidson  and  Co.,  but  not  to  make 
themselves  liable.  The  charter-party  was  signed  in  the 
following  form  : — "  For  A.  Davidson  and  Co.,  S.  W.  and 
J.  C.  Harrop  and  Co.,  agents."  As  I  have  already  ob- 
served, this  is  ambiguous ;  and  though  in  a  Court  of  law 
the  defendants  may  be  bound,  I  dare  say  that  a  person  not 
being  a  lawyer  would  not  so  understand  it  The  charter- 
party  is  not  under  seal.  In  the  body  it  professes  to  bind 
the  defendants.  But  they  would  probably  think  that  their 
responsibility  depended  upon  the  way  in  which  they  signed, 
The  plea  states  that  the  testator  and  the  defendants  exe- 
cuted the  charter-party,  believing  that  the  defendants  would 
not  be  liable,  that  the  defendants  had  power  to  bind  David- 
son and  Co.,  and  that  they  were  bound ;  and  that  the 
plaintiff  is  taking  an  improper  and  inequitable  advantage 
of  the  mistake  in  drawing  the  charter-party.  If  that  is 
true,  the  plaintiff  is  taking  a  fraudulent  advantage  of  the 
mistake.  On  these  grounds  I  think  that  the  defendants 
are  entitled  to  absolute  and  unconditional  relief 

Bramwell,  B. — I  am  also  of  opinion  that  the  defend- 
ants are  entitled  to  judgment  I  was  disposed  to  think 
the  plea  a  good  answer  at  law;  but  I  entertain  some 
doubt  on  that  point  because  Mr.  Mellish  did  not  urge 
it.     It  should  be  borne  in  mind  that  a  written  contract, 
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not  under  seal,  is  not  the  contract  itself,  but  only  evi- 
dence— the  record  of  the  contract  When  the  parties 
have  recorded  their  contract,  the  rule  is  that  they  cannot 
alter  or  vary  it  by  parol  evidence.  They  put  on  paper 
what  is  to  bind  them,  and  so  make  the  written  docu- 
ment conclusive  evidence  between  them.  But  it  is  always 
open  to  the  parties  to  shew  whether  or  not  the  written  do- 
cument is  the  binding  record  of  the  contract.  Suppose 
agreements  were  prepared  for  the  sale  of  two  horses,  one  for 
50/.,  and  the  other  for  1002.,  and  the  buyer  of  one  horse,  by 
mistake,  signed  the  contract  for  the  other.  The  prelimi- 
nary question  would  be,  "  Is  this  writing  the  record  of  the 
contract  ?"  Again,  suppose  a  person  intending  to  become 
witness  to  a  contract  signed  his  name  in  the  wrong  place, 
and  appeared  to  be  the  principal,  the  mistake  might  be  shewn. 
In  Pym  v.  Campbell  (a),  the  Court  of  Queen's  Bench  held, 
that  it  was  open  to  the  defendant  to  shew  that  an  instru- 
ment, purporting  to  be  an  agreement  signed  by  the  defend- 
ants, was  not  intended  to  operate  as  an  agreement.  Here 
it  is  admitted  that  the  defendants  never  agreed  with  the 
plaintiff's  testator,  but  that  Davidson,  through  their  agency, 
did.  They  say,  "  This  paper  was  signed  as  the  record 
of  an  agreement  between  Davidson  and  Co.  and  the  tes- 
tator, and  not  of  any  agreement  between  ourselves  and  the 
testator.  There  never  was  any  valid  agreement  between 
the  testator  and  ourselves."  It  might  be  that  the  de- 
fendants so  conducted  themselves  that  the  testator  was 
entitled  to  say  that  he  looked  to  them.  But  that  is 
not  so  here,  if  I  am  right  in  my  appreciation  of  the 
facts.  In  the  body  of  the  document  the  defendants 
appear  to  be  personally  bound ;  then  comes  the  sig- 
nature, which,  but  for  the  previous  part,  would  seem  to 
shew  that  the  defendants  signed  for  Davidson  and  Co.; 
and,  as  between  the  plaintiff  and  the  defendants,  I  am 

(a)  5  E.  &  B.  277. 
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1861.       no*  sure  th**  lt  might  not  be  so  read.    The  case  of  Lemuori 
v.  Robinson  (a)  is  no  authority  that  this  plea  does  not  afford 
••  a  good  defence  at  common  law.    There  the  plea  alleged 

that  the  agreement  was  entered  into  by  the  defendants, 
by  the  authority  and  as  agents  for  Schwedereky,  and  not 
otherwise.  The  plea  said,  in  effect,  that  the  plaintiff,  know- 
ing this,  ought  to  have  understood  that  the  defendants  were 
signing  only  as  agents.  The  Court  say  that  the  plaintift 
may  have  known  that  the  parties  signing  were  agents,  and 
yet  intended  that  they  should  be  bound.  But  the  prin- 
ciple of  that  decision  would  not  prevent  the  defendants 
from  shewing  that  they  never  entered  into  any  agreement 
at  all — that  all  they  did  was  to  contract  on  behalf  of  others 
and  that  if  the  agreement  purports  to  record  an  agreement 
between  themselves  and  Wilkinson  it  is  a  mistake,  and 
Wilkinson  knew  it, — and  that,  in  feet,  it  never  was  in- 
tended  to  be  the  record,  or  evidence  of  an  agreement  be- 
tween Wilkinson  and  the  defendant.  I  have  already  ob- 
served, that,  at  first  sight,  the  agreement  appears  to  bind 
the  defendants;  but  there  iff,  nevertheless,  an  ambiguity, 
as  explaining  which  the  plea  may  be  good  at  common  law. 
But  if  so,  it  is  clearly  good  in  equity.  Hie  plaintiff  puts 
forward  an  agreement  purporting  to  bind  the  defendant; 
the  defendant  says : — "  It  was  so  drawn  up  by  mistake,  and 
you  are  inequitably  availing  yourself  of  the  mistake.*  Mr. 
Manistyy  for  the  plaintiff,  said, "  I  am  entitled  to  some  agree- 
ment Cancel  this,  and  give  me  one  binding  other  people." 
But  I  think  that  the  plaintiff  cannot  make  this  a  condition 
of  abandoning  the  agreement,  which  he  ought  never  to 
have  attempted  to  enforce. 

Wilde,  B. — I  am  of  opinion  that  there  must  be  judgment 
for  the  defendants.  I  think  that  at  law  the  contract  bound 
the  defendants.    I  cannot  distinguish  it  from  that  in  Lett- 

(a)  5  £.  &  B.  125. 
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nard  v.  Robinson  (a).  On  the  face  of  the  agreement  the  de-  1861. 
fendants  appear  as  principals.  Then  comes  the  question 
whether  the  plea  on  equitable  grounds  shews  any  defence. 
I  think  it  does.  Though  the  contract  is  so  worded  that  in 
a  Court  of  law  it  must  be  considered  as  binding  the  defend- 
ants, it  was  a  mistake  so  to  word  it.  It  was  understood 
by  both  parties  that  the  principals  only  should  be  liable. 
The  plea  is  that  they  thought  that  such  was  the  effect  of 
the  contract:  and  I  think  it  shews  ground  for  relief  in 
equity.  The  passages  cited  from  Story's  Equity  Jurispru- 
dence satisfy  me  that  the  defendants  are  right  on  this  point. 
Mr.  Manisty  argued  that,  if  so,  it  does  not  follow  that  they 
can  plead  this  matter  as  an  equitable  defence.  He  says, 
with  good  reason,  that  Courts  of  law  will  not  allow  as  an 
equitable  defence  any  matter  which  does  not  put  an  end  to 
the  right  of  the  plaintiff  to  sue  the  defendant  Thus,  if  the 
plea  sets  up  a  contract  on  which  the  defendant  would  be 
in  some  way  liable,  it  is  insufficient  But  such  is  not  the 
case  here.  If  the  mistake  is  corrected  it  would  lead  to  the 
exoneration  of  the  defendants.  Then,  he  says,  it  would 
leave  the  plaintiff  wholly  without  remedy  against  any  one. 
For  my  own  part,  I  am  inclined  to  think  that,  on  the  con- 
tract as  it  stands,  he  has  a  remedy  against  Davidson  and  Co., 
but  it  is  not  necessary  to  decide  that  point,  because,  though 
the  plaintiff  may  have  no  remedy  against  Davidson  and  Co. 
without  getting  the  agreement  reformed,  the  plea  puts  an 
end  to  all  claims  against  the  defendants  whether  there 
is  a  remedy  against  Davidson  and  Co.  or  not  I  doubt 
whether,  in  applying  the  doctrine  of  equitable  defences,  we 
may  not  be  giving  them  a  wider  operation  than  they  have 
in  Courts  of  equity.  We  constantly  6nd  Courts  of  equity 
saying  they  will  interfere  if  ground  for  relief  is  shewn 
on  satisfactory  evidence.  That  is  a  principle  on  which 
a  Court  of  equity  is  competent  to  act.   .  But  Courts  of 

(a)  5  E.  &  B.  125. 


common  law  most  allow  or  disallow  pleas  without  referen 
to  the  extent  of  proof  by  which  they  may  be  support* 
However,  I  do  not  think  myself  justified  in  acting  on  a  pri 
ciple  different  from  that  hitherto  adopted.  I  merely  tnn 
oat  the  suggestion,  and  possibly  some  modi  fixation  of  t 
present  practice  may  be  introduced.  Perhaps,  accordi 
to  the  opinion  exprewed  in  Ltux  v.  lzod(a\  it  wonJd  be  mo 
satisfactory  mat  the  issue  on  soch  a  plea  should  be  tri 
oot  by  a  jury  but  by  the  Judge. 

Mabtik,  B. — It  strikes  me  that  terms  such  as  the 
mentioned  in  the  case  cited-  might  reasonably  be  impost 
as  a  condition  of  allowing  the  plea. 

Judgment  for  the  defendants. 

(a)  1  H.  &  N.  2W,  246. 


Atkinson  v.  Derby. 

ACTION  for  money  had  and  received.     Plea — Nev< 
indebted. 

$£%%£**  At  the  trial,  before  Marti*,  B.,  at  the  Middlesex  si 
tings,  in  Michaelmas  Term,  1860,  it  appeared  that  tt 
action  was  brought  to  recover  507.,  paid  by  the  plaint) 
to  the  defendant  under  the  following  circumstances. — I 
October,  1857,  the  plaintiff,  a  manufacturer,  being  i 
1ms  the  plain-  embarrassed  circumstances,  offered  a  composition  to  h 
co&^tndgtU  creditors  of  5*.  in  the  pound,  and  a  deed  of  compos 


bilHf 


'-lanwftr  l'on  WftS  PreParaa'  "*  tne  PorP°»e  °f  carrying  oat  m 
vSSTrk*       0ffer.     The   defendant,  a  creditor  for  319£,   refused   1 

other  creditor!! 

accept  the  composition  if  the  defendant  did  oot.  The  plaintiff  paid  the  defendant  the  St 
and  me  him  the  bill  of  exchange,  and  the  defendant  then  executed  the  composition  deed,- 
Hdd,  that  the  plain  tiff  might  recover  back  th  e  money  in  an  action  for  money  had  and  Mearn 
Per  Poiiock,  C.  E,  BramxtO,  B.,  and  Wilde,  B.     Martin,  B.,  dissentients. 
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accept  that  offer  or  to  sign  the  deed  of  composition,  saying  1861. 
he  never  would  consent  to  do  so  unless  he  got  something 
more.  On  the  13th  of  October  the  defendant  and  the 
plaintiff  met  at  the  office  of  the  plaintiff's  attorney,  when 
the  plaintiff  and  defendant  went  into  a  private  room. 
The  defendant  pressed  the  plaintiff  to  give  him  150/.  in 
cash  in  addition  to  the  5s.  in  the  pound,  but  eventually  he 
agreed  to  take  a  bill  at  six  months  for  108/.  and  50/.  in 
cash.  The  defendant  knew  that  several  creditors  were 
then  waiting  to  see  what  he  would  do.  The  plaintiff  gave 
the  defendant  50/.  and  a  bill  for  108/.  The  defendant 
then  signed  the  deed.  Five  creditors  had  previously  exe- 
cuted it,  and  twenty  signed  subsequently  to  the  signature 
of  the  defendant    The  composition  was  paid. 

The  deed  was  as  follows: — "To  all  to  whom  these 
presents  shall  come:  We,  who  have  hereunto  set  our 
hands  and  seals,  being  respectively  creditors  of  J.  At- 
kinson, of  &c,  send  greeting.  Whereas,  the  said  J. 
Atkinson  is  indebted  to  us,  his  said  creditors,  in  divers 
sums  of  money,  which  he  is  not  able  fully  to  satisfy  and 
discharge ;  and  the  said  J.  Atkinson  hath  proposed  to  us 
to  pay  us  respectively  the  sum  of  5*.  in  the  pound  upon, 
and  in  full  satisfaction  and  discharge  of,  our  respective 
debts :  And  whereas,  we,  the  creditors  of  the  said  J.  At- 
kinson, who  have  hereunto  set  our  hands  and  seals,  being 
satisfied  of  his  inability  to  pay  and  discharge  his  said  debts 
in  full,  have  agreed,  and  do  hereby  respectively  agree,  to 
accept  the  said  sum  of  5s.  in  the  pound  upon  our  re- 
spective debts,  in  full  payment  satisfaction  and  discharge 
of  all  debts,  dues  and  demand  owing  to  us  respectively  up 
to  the  day  of  the  date  hereof:  Now,  therefore,  Know  ye 
that,  in  consideration  of  the  sum  of  5s.  in  the  pound  on 
our  respective  debts  to  us  severally  paid  by  the  said 
J.  Atkinson  on  the  execution  hereof  by  us  respectively, 

VOL.  VI. — N.  8.  Ill  EXCH. 
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do  so  or  not.     The  composition  deed  was  not  a  pro-        1861. 

ceeding  in  bankruptcy,   but  a  mere  voluntary  agreement      i^^Tow 

between  the  parties.     The  defendant,  in  refusing  to  enter  ••       * 

into  this  agreement  except  on  his  own  terms,  was,  therefore, 

not  oppressing  the  plaintiff.     On   that  ground  Smith  v. 

Bromley  (a)  is  distinguishable.       [Martin,   B.— There   it 

may  be  said  that  it  was  the  duty  of  the  creditors  to  sign 

the  certificate,  if  a  proper  case,  and  that  the  consent  ought 

not  to  have  been  bought     Wilde,  8. — That  was  not  such  4 

duty  as  could  have  been  enforced  at  law  or  in  equity. 

Pollock,  C.  B. — If  the  deed  is  void,  the  defendant  may  keep 

the  money.    It  is  better  to  treat  the  contract  to  pay  the 

50/.  as  void,  and  the  money  as  paid  without  consideration.] 

Money  paid  voluntarily  in  the  nature  of  a  gift  cannot  be 

recovered  back.     [Pollock,  C.  B. — It  is  not  a  voluntary  gift 

Martin,  B.,  referred  to  Wilson  v.  Ray  (&).      Wilde,  B. — 

That  case  seems  to  amount  to  no  more  than  that  the 

plaintiff,  who  had  a  legal  defence  of  which  he  might  have 

availed  himself,  did  not  do  so.     The  principle  of  the  cases 

relied  on  by  the  plaintiff  is,  that  the  party  paying  is  under 

pressure :  in  Wilson  v.  Ray  (b)  the  pressure  was  over  at  the 

time  the  money  was  paid.]     In  Smith  v.  Cuff(e)  the  money 

was   not  paid  voluntarily.      [Martin,  B. — In  Higgins  v. 

Pitt  (d)  the  Court,  referring  to  Cockshott  v.  Bennett  (e), 

point  out  that  the  agreement  could  not  be  enforced  while 

in  fieri.]    In  Vxner  v.  Hawkins  (/)  an  insolvent  debtor  who 

was  remanded  under  the  85th  section  of  the  1  &  2  Vict. 

c  110,  having  been  arrested  by  the  creditor  at  whose  suit 

he  was  remanded,  in  order  to  obtain  his  discharge  signed  a 

consent  to  a  Judge's  order  for  payment  of  a  certain  sum 

down,  and  the  remainder  of  the  debt  by  instalments.     He 

(a)  2  Doug.  695,  n.  (d)  4  Exch.  312.  323. 

(b)  10  A.  &  E.  82.  (<?)  2  T.  R.  763. 

(c)  6  M.  &  Sel.  160.  (/)  9  Exch.  266. 

in  2 
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1861.        P*id  that  sum  at  the  time  he  signed  the  consent,  and 

^-^rw'      discharged ;  and  it  was  held  that,  though  the  security 

_  ••  invalid,  he  could  not  recover  back  the  money  paid,  s 

Dkhbt.       ... 

it  was  paid  voluntarily.  In  the  present  case  the  mc 
was  not  paid  under  duress,  as  it  might  have  been  < 
tended  was  the  case  in  Finer  v.  Hawkins  (a).  ' 
true  criterion  of  coercion  is  to  be  found  in  a  did 
of  Lord  Kenyan  in  Fulham  v.  Down  (b\  and  adop 
in  Valpy  v.  Manley  (c)  by  Tindal,  C.  J.,  who  sai 
"  Without  going  through  the  authorities,  it  is  enough  to  i 
that  this  case  falls  within  the  exception  in  the  dictum 
Lord  Kenyan  in  Fulham  v.  Down,  that  '  where  a  volunti 
payment  is  made  of  an  illegal  demand,  the  party  knowi 
the  demand  to  be  illegal,  without  an  immediate  or  urg 
necessity  (or,  unless  to  redeem  or  preserve  your  person 
goods),  it  is  not  the  subject  of  an  action  for  money  had  a 
received' — a  form  of  expression  which  clearly  assumes  thai 
there  be  an  immediate  and  urgent  necessity,  or  the  paymc 
is  made  for  the  purpose  of  redeeming  or  preserving  on 
person  or  goods,  the  right  to  bring  this  sort  of  action  exis 
Nor  am  I  able  to  distinguish  this  case  from  Snowdon 
Davis  (d).  I  am  not  aware  that  there  is  any  difficulty 
impropriety  in  laying  it  down  that  where  money  is  volui 
tarily  paid,  with  full  knowledge  of  all  the  circumstances,  t 
party  intending  to  give  up  his  right,  he  cannot  afterwan 
bring  an  action  for  money  had  and  received ;  but  that  it 
otherwise  where,  at  the  time  of  paying  the  money,  the  pan 
gives  notice  that  he  intends  to  resist  the  claim,  and  that  i 
yields  to  it  merely  for  the  purpose  of  relieving  himself  froi 
the  inconveniences  of  having  his  goods  sold.9*  [Polloc 
C.  B. — Is  there  any  difference  in  principle  between  tl 
case  of  a  debtor  giving  a  501.  Bank  of  England  note,  and 

(a)  9  Exch.  266.  (c)  1  C.  B.  594.  602. 

(b)  6  Ksp.  26,  n.  (d)  1  Taunt.  3.59. 
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promissory  note  for  50A  not  payable  on  demand?     The        1861. 

tendency  of  modern  legislation  is  to  abolish  all  distinctions      Av"-~r^"' 
*  ©  Atkinson 

not  founded  on  good  sense.]    The  principle  of  the  decisions  *• 

that  money  paid  under  coercion  may  be  recovered  back,  is 
that  there  was  "an  unlawful  act  on  the  part  of  the  defendant 
and  a  necessity  on  the  part  of  the  plaintiff:"  per  Coleridge, 
J.,  in  Glynn  v.  Thomas  (a).  The  taking  advantage  of  a 
man's  situation  does  not,  in  every  case,  amount  to  coercion* 
Smith  v.  Bromley  (b)  is  distinguishable  from  this  case,  for 
there  the  money  was  paid  for  signing  a  certificate,  to  which 
the  bankrupt  was  entitled  and  which  the  creditor  wrong- 
fully refused  to  sign  unless  paid  for  it  That  was,  there- 
fore, a  case  of  oppression  and  the  parties  were  not  in  pari 
delicto.  [Martin,  B. — If  the  plaintiff  had  given  the  de- 
fendant fifty  sovereigns,  according  to  the  argument  on  the 
other  side  no  property  would  have  passed,  and  trover  might 
have  been  maintained  for  them.]  The  principle  of  the 
decision  in  Wilson  v.  Ray  (c)  was  adopted  by  Tindal,  C.  J., 
in  Gibson  v.  Bruce  (d).  The  result  of  the  authorities  on 
this  subject  is  thus  stated  in  2  Wms.  Saund.,  p.  137  k, 
note : — "  Where  a  note  so  given  has  been  negotiated  by  the 
creditor,  and  the  holder  has  enforced  payment  from  the 
insolvent,  the  latter  may  recover  back  the  amount  from  the 
creditor,  though,  if  he  chooses  to  pay  the  note  to  the  creditor 
himself,  whether  voluntarily  or  under  compulsion  of  legal 
process,  he  cannot  recover  back  the  amount  so  paid." 
Moreover,  the  action  for  money  had  and  received  will  not 
lie  where  the  parties  cannot  be  placed  in  statu  quo. — They 
also  referred  to  Bradshaw  v.  Bradshaw  (e),  Parker  v.  The 
Great  Western  Railway  Company  (/),  and  MallaUew  v. 
Hodgson  (g). 

(a)  11  Exch.  870.  879.  («)  9M.&W.  29. 

(b)  2  Doug.  695,  n.  (/)  7  Man.  &  G.  253. 

(c)  10  A.  &  E.  82.  (g)  16  Q.  B.  689.  712, 

(d)  3  Man.  &  G.  299. 
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1861.  Overend  and  Cleasby,  in  support  of   the   role. — 

^~~""~'      present  case  falls  within  the  principle  stated  by  Lord  £ 

v.  borough  in  Smith  v.  Cuff  (a),  that  "  where  money  has  I 

DMBT-       obtained  extcively  .nd  by  opp.es.ion,  and  in  fhmd  of 

party's  own  act  as  it  regards  the  other  creditors,"  an  ac 

lies  to  recover  it  back.  That  is  in  conformity  with  the  docfc 

laid  down  in  Smith  v.  Bromley  (b),  where  the  action 

brought  to  recover  40/.,  which  had  been  paid  to  indue 

creditor  to  sign  the  certificate  of  a  bankrupt.    Lord  Mantf 

said  "  it  was  iniquitous  and  illegal  in  the  defendant  tott 

and  therefore  it  was  so  to  detain,  this  401     If  a  man  mal 

use  of  what  is  in  his  own  power  to  extort  money  from  < 

in  distress,  it  is  certainly  illegal  and  oppressive ;  and  whet! 

it  was  the  bankrupt  or  his  sister  who  paid  the  money  il 

the  same  thing.  The  taking  money  for  signing  certificate 

either  an  oppression  on  the  bankrupt  or  his  family,  or  a  fin 

on  his  other  creditors.     It  is  a  thing  wrong  in  itself  befi 

any  provision  was  made  for  it  by  statute."   And  again — * 

the  act  is  in  itself  immoral  or  a  violation  of  the  gene 

laws  of  public  policy,  there  the  party  paying  shall  not  hi 

this  action;  for  where  both  parties  are  equally  crimii 

against  such   general  laws,  the  rule  is  potior  est  eondi 

defendentis.     But  there  are  other  laws  which  are  calculat 

for  the  protection  of  the  subject  against  oppression,  exU 

tion,  deceit,  &c.     If  such  laws  are  violated,  and  the  d 

fendant  takes  advantage  of   the  plaintiff's  condition 

situation,  then  the  plaintiff  shall  recover."     [Pollock,  C. 

— In  Smith  v.  Cuff  {a)  Lord  Ellenborough  said,  "  this  is  e 

a  case  of  par  delictum ;  it  is  oppression  on  the  one  si' 

and  submission  on  the  other :  it  never  can  be  predicated 

par  delictum  where  one  holds  the  rod  and  the  other  bo 

to  it."]     Williams  v.  Hedley  (c),  and  Horton  v.  Riley  (< 

(a)  6  M.  &  Sel.  160.  165.  (e)  8  East,  378. 

{b)  2  Doug.  695.  G97,n.  (</)  11  M.  &  W.  492. 
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were   decided  upon  a  similar  principle.     In  Higgins  v.        1861. 
Pitt  (a),  Parke,  B.,  in  delivering  the  judgment  of  the  Court,      V^-^ 
suggested  a  doubt  whether  a  debtor  paying  money  down  as  »• 

the  price  of  procuring  a  fraud  on  his  other  creditors,  before 
the  creditors  enter  into  the  composition,  has  a  right  to 
recover  it  back,  [Pollock,  C.  B. — No  doubt  there  would 
be  a  difficulty  if  the  matter  were  res  integra.  But  what 
would  be  the  consequences  ?  Either  the  fraud  of  the  debtor 
would  vitiate  the  whole  deed,  or  we  must  say  that,  though 
the  transaction  is  wrong  on  the  part  of  the  debtor,  it  is  so 
far  more  wrong  on  the  part  of  the  creditor  that  the  transac- 
tion between  them  must  be  deemed  void,  and  the  deed 
good.  If  the  deed  is  to  stand,  I  dp  not  see  how  the  de- 
fendant can  be  allowed  to  keep  this  money.  Wilde,  B.— 
The  case  appears  to  fall  directly  within  the  principle  esta- 
blished in  Smith  v.  Bromley  (&).]  On  the  face  of  the  deed  the 
defendant  released  the  whole  of  his  debt  [Martin,  B. — 
The  plaintiff  in  this  action  is  not  the  person  who  was  de- 
frauded.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  back  this  money,  and  the  ground  upon 
which  I  entertain  that  opinion  is  extremely  short  It  ap- 
pears to  me  that  if  the  plaintiff  had  given  the  defendant  a 
bill  of  exchange  for  the  50/.  the  latter  could  not  have  en- 
forced payment  of  that  bill ;  and  if  it  had  been  paid  by 
the  plaintiff,  he  would  have  been  entitled  to  recover  back 
the  money  from  the  defendant.  Here,  however,  instead  of 
giving  a  bill,  the  plaintiff  has  paid  the  defendant  50/. ;  and 
the  question  is  whether  the  plaintiff  is  entitled  to  recover 
back  that  money.  The  course  of  modern  decisions  has  been 
to  give  no  effect  to  a  difference  between  two  states  of  circum- 
stances which  is  apparent  only,  not  real ;  and  it  seems  to 
(a)  4  Exch.  312.  325.  (b)  2  Doug.  695,  n. 
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me  that  the  plaintiff,  having  paid  the  money,  may  be  en 
odered  in  the  same  position  as  if  be  had  given  a  bill  an 
afterwards  refused  to  pay  it ;  or,  not  haying  given  a  bil 
bad  promised  to  pay  the  money ;  in  either  case  he  wool 
be  free  from  any  obligation  to  pay,  became  there  would  b 
no  legal  mode  of  enforcing  the  promise.  It  appears  to  m 
that  this  case  is  similar,  not  to  that  of  an  insolvent  whovolor 
tarily  pays  a  particular  creditor,  bat  to  that  of  an  insolvent  wb 
pays  under  oppression  and  coercion.  If,  m  the  case  which 
bare  pat,  the  creditor  could  not  recover  on  the  bill,  win 
difference  doe*  it  make  if,  instead  of  taking  a  security,  be  write 
to  say,  "  I  will  not  execute  the  composition  deed  unless  yot 
pay  my  debt  in  full*'  ?  .He  has  no  right,  with  the  knowledgi 
that  he  is  deceiving  the  body  of  creditors,  who  consent  u 
accept  a  smaller  sum  under  a  notion  that  be  is  accepting  nt 
more,  to  be  paid  the  full  amount  of  his  debt  It  is  a  gros 
fraud  on  the  other  creditors,  and  if  we  were  to  hold  that  thi 
money  could  not  be  recovered  back,  the  consequence  wouk 
be  that  creditors  would  refuse  to  enter  into  arrangement* 
each  suspecting  that  the  other  was  endeavouring  to  obtaii 
an  unfair  advantage.  A  creditor  has  no  right  to  say,  "I  wil 
pretend  to  take  nothing  but  my  composition,  but  will  insis 
on  being  paid  in  full."  There  is  another  consideratioi 
which  weighs  with  me,  viz.,  that  if  this  money  cannot  be  re- 
covered back,  one  of  the  creditors  will  have  received  an  advan- 
tage in  fraud  of  the  others,  and  the  whole  transaction,  from  be- 
ginning to  end  is  void,  and  the  deed  of  composition  a  nullity 
It  is  clear  that  the  defendant  intended  that  the  plaintiff*) 
debts  should  be  released,  and  that  the  other  creditors  shoulc 
believe  that  the  defendant  bad  accepted  the  composition  it 
discbarge  of  his  debt.  We  are  bound  to  give  effect  to.tbi 
law,  and  the  only  way  in  which  the  insolvent  can  be  relieve* 
is  by  our  holding  that  this  money  can  be  recovered  back  ; 
fur,  if  the  composition  deed  is  void,  he  might  be  instantly  sued 
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by  the  whole  body  of  creditors.  Id  my  opinion  we  shall  more        1861. 

soundly  administer  the  law  and  lay  down  a  -rule  having  the      .v"*"v"    ' 
J  J  °  Atkinson 

effect  of  promoting  the  prosperity  of  trade  and  relieving  *• 

those  who  suffer  from  misfortune,  by  deciding  that  this 
money  may  be  recovered  back,  and,  moreover,  in  doing  so, 
we  are  giving  effect  to  that  which  the  defendant  intended, 
viz.,  that  the  plaintiff  should  be  relieved  from  his  debts. 
On  these  grounds  I  think  that  the  rule  ought  to  be  absolute. 

Martin,  B. — I  am  of  opinion,  as  I  was  at  the  trial,  that 
this  money  cannot  be  recovered  back.  Except  that  the 
case  is  likely  to  go  to  a  Court  of  error,  I  should  not  have 
considered  it  necessary  to  state  at  length  my  view  of  the 
law.  This  was,  in  my  judgment,  a  voluntary  payment  by 
the  plaintiff,  with  full  knowledge  of  the  facts,  the  money 
being  justly  due  to  the  defendant.  Now,  the  law  is  clear 
that  an  illegal  contract  cannot  be  enforced,  and,  as  a  general 
rule,  money  paid  under  an  illegal  contract  cannot  be  re- 
covered back:  quod  fieri  non  debet  factum  valet.  This 
was  an  illegal  contract,  and  had  it  remained  unexecuted  the 
creditor  could  have  maintained  no  action  against  the  debtor 
in  respect  of  it  But  the  money  has  been  paid  under  this 
illegal  contract,  and  therefore  it  cannot  be  recovered  back 
unless  this  case  is  an  exception  to  the  general  rule.  It 
is  argued  that  the  money  can  be  recovered  back  for  this 
reason,  that,  as  between  the  plaintiff  and  defendant,  the 
defendant  is  the  greater  delinquent.  But  the  plaintiff  owed 
it  to  his  creditors  to  deal  honestly  by  them,  and  it  seems  to 
me  that  this  transaction  can  only  be  an  exception  to  the 
general  rule  by  reason  of  its  operation  on  the  other  credi- 
tors. But  who  was  the  greater  delinquent  towards  those 
creditors?  It  was  the  plaintiff  himself;  because  he  has 
committed  a  breach  of  faith  towards  those  persons  to  whom 
he  was  bound  to  act  honestly.     As  to  oppression,  I  do  not 
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see  why  a  creditor  may  not  get  20*.  in  the  pound  for  m  debt 
justly  doe  to  him.  There  is,  in  my  opinion,  nothing  con- 
trary to  law  or  morality  in  his  so  doing ;  said  I  think  we 
should,  so  far  as  we  can,  stricdy  carry  out  the  contracts 
people  make  for  themselves,  when  they  are  not  coutraiy  la 
law  or  morality.  When  this  money  was  paid  it  was  never 
intended  by  the  parties  that  it  should  be  had  bade  How- 
ever, my  judgment  proceeds  on  the  principle  that  this  wis 
an  illegal  contract,  and  that  money  paid  under  an  iUegil 
contract  cannot  be  recovered  back.  In  the  case  of  Smith 
v.  Cvff(a\  where  the  debtor  was  allowed  to  recover  back 
the  money,  payment  of  the  promissory  note  had  been  en- 
forced against  him  ;  be  had  no  defence,  and  was  obliged  to 
pay  it  That  is  quite  a  different  matter  from  a  voluntary 
payment  For  these  reasons,  I  think  that  the  rule  ought  to 
be  discharged. 


i 

i 
■ 


Bramwell,  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute.  Nothing  can  be  more  dishonest  on  the  part 
of  a  creditor  than  to  pretend  to  take  a  composition  of  5s.  in 
the  pound,  and  then  agree  privately  with  the  debtor  for 
payment  of  a  larger  sum  and  so  get  more  than  the  other 
creditors.  It  may  be  that  I  am  influenced  by  that  consi- 
deration ;  bnt  if  it  were  not  for  the  opinion  entertained  by 
my  brother  Martin,  I  should  have  thought  the  law  plain* 
I  agree  that  if  a  man  voluntarily  pays  money  which  he  wis 
not  bound  to  pay,  as  a  general  rule  he  cannot  recover 
it  back.  So,  if  a  man  voluntarily  pays  a  bill  of  exchange 
which  he  was  not  bound  to  pay,  he  cannot  say  "I  ought  not 
to  have  done  so,  and  I  will  now  recover  back  the  amount" 
I  admit  also,  that  if  a  man,  upon  a  corrupt  bargain,  pays 
money  or  gives  a  bill  of  exchange,  he  cannot  recover  it 

back.    But  upou  this  general  rule  there  has  been  engrafted 

(a)  6  Mau.  &  Sel.  160. 


i  • 

i 
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what  has  been  called  judge-made  law,  but  which  I  think  is 
most  salutary  law.  The  qualification  is  this,  that  where, 
though  the  act  is  voluntary  in  one  sense,  the  person  for  whom 
it  is  done  has  a  species  of  power  over  the  other  so  that  the 
latter  does  the  act  under  coercion,  there,  though  the  contract 
is  unlawful,  it  is  not  a  case  of  par  delictum,  because  it  is  a  case 
of  oppressor  and  oppressed.  That  is  the  qualification  of 
the  general  rule,  and  in  such  cases,  though  the  payment  of 
money  is  in  a  certain  sense  voluntary,  it  may  be  recovered 
back.  If  that  is  not  true,  Smith  v.  Bromley  (a)  and  Smith 
▼.  Cuff(b)  were  wrongly  decided,  because  there  the  act  was 
in  one  sense  voluntary  and  the  agreement  illegal.  But 
those  cases  having  been  so  decided,  I  think  we  are  bound 
by  them.  Then,  as  a  general  rule,  a  voluntary  act  cannot 
be  undone,  an  unlawful  agreement  cannot  be  enforced ;  but 
the  cases  to  which  I  have  referred  have  established  the  quali- 
fication I  have  mentioned.  Here,  though  in  one  sense  the 
payment  was  voluntary  and  the  agreement  illegal,  it  was  a 
payment  under  coercion,  and  the  parties  were  not  in  pari 
delicto  because  there  was  an  oppressor  and  an  oppressed. 
At  one  time  I  doubted  whether  the  payment  ought  not  to 
be  considered  voluntary,  not  in  the  sense  that  the  plaintiff 
was  not  bound  to  make  it,  but  that  at  the  time  he  paid  the 
money  he  did  not  get  the  benefit  of  his  bargain.  The  evi- 
dence, however,  shews  that  the  whole  transaction  was  uno 
flatu,  and  whether  the  advantage  to  be  got  by  the  payment 
occurred  at  the  time  it  was  made  or  a  week  afterwards  seems 
to  me  to  make  no  difference.  If,  indeed,  the  plaintiff  had 
voluntarily  paid  the  money,  after  the  composition  was  entered 
into,  the  case  would  not  have  been  within  the  qualification  I 
have  mentioned,  and  Wihon  v.  Ray  (c)  is  an  authority  that 
the  money  could  not  have  been  recovered  back.     With  great 

(a)  2  Doug.  695,  n.  (b)  6  M.  &  Sci.  160. 

(c)  10  A.  &  E.  82. 


M 
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1861.        deference  to  Lord  Wensleydale,  and  the  doubt  be  exp 

4v"-^r"""/      in  Higgins  v.  Pitt  (a\  as  to  the  soundness  of  the  diet 

Atkinson  ""  ' 

Lord  EUenborough  and  Bayley,  J.,  in  Smith  v.  CV/f 
think  that  case  was  rightly  decided.  In  my  opini 
cannot  alter  the  principle  whether  a  bill  is  given  whic 
debtor  is  obliged  to  pay  to  a  bona  fide  holder,  after  the  e 
tion  by  the  creditor  of  the  composition  deed,  or  wb 
the  money  is  previously  paid  by  the  debtor  to  the  ere 
It  makes  no  difference  that  in  the  one  case  the  foi 
action  would  be  for  money  paid,  in  the  other  for  m 
had  and  received  At  first  I  doubted  whether  this  was 
voluntary  payment,  but  I  should  be  reluctant  to  hold 
the  debtor  is  bound  to  say,  after  the  creditor  has  exe< 
the  deed  of  composition,  "  I  will  not  give  you  what 
ask:"  it  would  introduce  dishonesty.  I  would  rati; 
debtor  should  perform  his  bargain  then  and  recover  bad 
money.  Smith  v.  Bromley  (c)  is  an  authority  that  th 
not  a  voluntary  payment  in  the  sense  that  the  plaintiff  i 
not  have  been  paid  the  money.  It  was  a  payment  foi 
purpose  of  obtaining  an  advantage  which  the  defen 
withheld,  and  which  he  extortionately  granted.  If 
view  is  wrong  no  action  could  have  been  maintains 
Smith  v.  Bromley  (c)  and  Smith  v.  Cuff(b). 

Wilde,  B. — I  also  think  that  the  plaintiff  is  entitled  tc 
cover  back  the  50/.  paid  by  him  to  the  defendant  It  w< 
be  a  great  misfortune  if  any  nice  distinction  broke  through 
established  principle  which,  whether  it  is  called  commei 
law  or  judge-made  law,  is  the  law  until  overruled,  and  tl 
are  only  two  ways  by  which  that  can  properly  be  done,  ei 
by  a  Court  of  error  or  an  act  of  the  legislature.  So  long  i 
remains  the  law  we  are  bound  to  act  upon  it,  for  we  do 

(a)  4  Eich.  325.  (ft)  6  M.  &  Sel.  160. 

(c)  2  Doug.  695,  a. 
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sit  here  as  a  Court  of  appeal.  Then,  has  this  question  been  1861. 
decided  ?  I  think  it  has.  In  Smith  v.  Cuff  (a),  the  bargain 
was  that  if  the  creditor  would  execute  a  composition  deed 
with  the  other  creditors  to  receive  10*.  in  the  pound,  the 
debtor  would  give  him  two  promissory  notes  for  the  remainder 
of  his  debt.  The  deed  was  executed  and  the  notes  given, 
and  one  of  them  got  into  the  hands  of  a  third  person  who 
enforced  payment  from  the  debtor,  and  then,  notwithstanding 
the  illegality  of  the  original  contract,  the  debtor  recovered  the 
amount  from  the  creditor.  That  is  the  substance  of  the  case, 
and  it  only  differs  from  the  present  in  this,  that  here,  instead  of 
a  promissory  note  being  given,  and  indorsed  to  a  third  person, 
the  money  was  paid  at  the  time  of  the  illegal  contract  In 
my  opinion  it  is  the  same  thing  whether  the  debtor  gives 
his  creditor  50/.  in  money  or  puts  into  his  hands  a  piece 
of  paper  by  which  payment  of  502.  may  be  enforced 
against  him.  Smith  v.  Cuff  (a)  was  decided  on  the  autho- 
rity of  Smith  v.  Bromley  (&),  where  Lord  Mansfield  said, 
that  "the  taking  money  for  signing  certificates  is  either  an 
oppression  on  the  bankrupt  or  his  family,  or  a  fraud  on  his 
other  creditors."  Also,  in  Browning  v.  Morris  (<?),  Lord 
Mansfield,  after  observing  that,  where  the  contract  is  executed 
and  the  money  paid,  if  the  parties  are  in  pari  delicto,  it 
cannot  be  recovered  back,  said : — "  For  instance,  in  bribery, 
if  a  man  pays  a  sum  of  money  by  way  of  a  bribe,  he  can 
never  recover  it  in  an  action ;  because  both  plaintiff  and 
defendant  are  equally  criminal  But  where  the  contracts  or 
transactions  are  prohibited  by  positive  statutes,  for  the  sake 
of  protecting  one  set  of  men  from  another  set  of  men ;  the 
one  from  their  situation  and  condition  being  liable  to  be 
oppressed  or  imposed  upon  by  the  other;  there  the  parties 
are  not  in  pari  delicto,  and  in  furtherance  of  these  statutes 

(a)  6  M.  &  Sel.  160.  (b)  2  Doug.  695,  n. 

(c)  2  Cowp.  790.  792. 
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1861.        ^C  person  injured,  after  the  transaction  is  finished  and 
>-"~v"w'      completed,  may  bring  his  action  and  defeat  the  contract" 

9.  Here  the  plaintiff  says  to  the  defendant,  "  Pay  me  back  the 

Dksbt. 

money  which  yoo  received  from  me  under  an  illegal  con- 
tract" The  defendant  says,  u  It  is  true  that  the  contract 
was  illegal,  but  we  were  in  pari  delicto,  yon  paid  the  money 
with  full  knowledge  of  all  the  circumstances."  The  plain- 
tiff replies, "  We  were  not  in  pari  delicto,  for  I  paid  you  the 
money  under  coercion.9  That  is  the  principle  on  which 
Smith  v.  Cuff  {a\  Smith  v.  Bromley  (b\  Browning  ▼.  Afor- 
ris  (c),  Wtitiams  v.  Hcdky(i)%  and  that  class  of  cases,  pro- 
ceeds. The  application  of  the  maxim,  quod  fieri  non  debet 
factum  valet,  depends  on  whether  the  parties  are  in  pari 
delicto,  and  notwithstanding  the  dictum  of  Parke,  B.,  in 
Biggins  v.  Pitt  (e\  it  seems  to  me  that  this  case  falls  within 
the  principle,  and  that  the  parties  are  not  in  pari  delicto, 
for  one  was  under  coercion.  Courts  of  justice  should  en- 
deavour to  throw  every  impediment  in  the  way  of  carrying 
out  a  contract  to  pay  money  in  order  to  induce  one  creditor 
to  execute  a  deed  which  is  a  fraud  on  the  other  creditors; 
and  the  most  effectual  mode  of  preventing  it  is  to  hold  that 
the  money  may  be  recovered  back*  Therefore,  on  the 
ground  of  public  policy,  on  principle,  and  on  authority,  if 
we  find  that  money  has  been  paid  under  a  fraudulent  con- 
tract, and  the  parties  are  not  in  pari  delicto,  we  ought  to 
hold  that  it  may  be  recovered  back. 

Rule  absolute, 

(a)  6  M.  &  Sel.  160.  (d)  8  East,  378. 

lb)  2  Doug.  695.  (<?)  4  Exch.  312.  385. 

(<?)  2  Cowp.  790. 
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In  the  matter  of  a  plaint,  in  the  County  Court  of  Staf-       May  8. 
fordshire,     holden    at    Wolverhampton,    between 
Foster  and  Green. 


G. 


RAY  had  obtained  a  rule  calling  upon  the  judge  of  On  the  trial  of 
the  County  Court  of  Wolverhampton  to  state  a  case  for  the  the  judge  of  a 

•    •  c  At_  •    r\       ^  County  Court 

opinion  of  this  Court  and  a j^  the 

It  appeared  that  the  action  was  brought  to  recover  40/.  roe^wdSct 
for  monies  lent  by  the  plaintiff,  a  banker,  to  the  defendant.  countvCo^rt 
The  case  was  tried  by  the  judge  of  the  County  Court  and  y^&  entered 

*  °  ^  the  verdict  for 

a  jury  on  the  29th  of  October,  1860.     One  Cross,  the  the  defendant, 

giving  leave 

manager  of  the  plaintiff's  bank,  proved  that  he  paid  the  to  the  plaintiff 
defendant  40/.,  and  obtained  his  signature  to  a  check  for  enter  a  verdict 

Ai    .  .  or  for  a  new 

that  amount.  triaL   The 

The  defendant's  case  was,  that  he  was  in  the  employment  J^JjjJJJJ 
of  Cross,  who  carried  on  ironworks ;  that  he  was  in  the  W^y  m**e 

and  refused. — 

habit  of  calling  on  Cross  at  the  bank  for  money  due  to  him  Seld,  that, 

#  under  the 

on  account  of  the  works,  and  that  on  the  occasion  in  ques-  13  &  14  Vict 

c  61,  s.  14, 

tion  he  went  to  ask  for  money  which  was  due  to  him,  when  the  plaintiff 
Cross  gave  him   the  40£,  and  he  signed  a  receipt,  but  appeal  from 
never  signed  any  check.     The  jury  found  a  special  ver-  of^^S^ 
diet,  as  follows—"  That  Green  received  the  40/.  from  Cross,  ^Sf^*^ 
believing  it  to  be  payment  to  him  on  account  of  a  large  °£*°r  a  new 
sum  of  money  owing  from  Cross  to  Green,  and  that  he 
signed  the  check  believing  it  to  be  a  receipt  for  the  402." 
The  judge  thereupon  directed  a  verdict  to  be  entered  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  or  for  a  new  trial.     On  the  same 
day  the  plaintiff's  attorney  asked  for  leave  to  move  for  a 
new  trial.    The  motion  was  made  on  the  21st  of  November, 
on  the  grounds  that  the  finding  of  the  jury  did  not  warrant 
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e  entry  or  a  verdict  for  the  defendant ;  and  that  the  v 
diet  was  against  evidence ;  also  on  the  grounds  of  m 
direction,  and  surprise.  The  hearing  of  the  motion  * 
adjourned  from  time  to  time  till  the  1st  of  March,  161 
when  the  judge  gave  judgment,  refusing  either  to  en 
a  verdict  for  the  plaintiff  or  to  grant  a  new  trial,  1 
withont  costs.  Within  ten  daja  after  the  21st  of  Mar 
tbe  plaintiff's  attorney  gave  notice  to  the   defendant 

b  intention  to  appeal  against  the  determination  of  1 
judge  in  point  of  law  on  the  motion  made  on  his  ben 
on  the  21st  of  March.  The  case  was  prepared  by  t 
plaintiff's  attorney,  and  transmitted  by  him  to  the  defer 
ant's  attorney,  who  refused  to  settle  or  approve  of  it. 
tbe  Court  on  the  8th  of  April,  being  the  next  after  that  be 
un  tbe  21st  of  March,  tbe  case  was  presented  to  the  Conn 
Court  judge,  who  refused  to  settle  or  sign  it,  on  the  grooi 

at  the  judgment  of  the  Court  in  refusing  to  enter  a  ti 
diet  for  tbe  plaintiff  or  for  a  new  trial,  was  not  a  detennii 
lion  or  direction  in  point  of  law  within  the  13  &  14  Vi 
c  61,  s.  14. 


J.  E.  Davit  now  shewed  cause. — The  plaintiff's  noti 
of  appeal  was  too  late.  In  a  trial  before  the  jodge  of 
County  Court  and  a  jury  tbe  verdict  is  tbe  judgmei 

Sramwell,  B. — The  plaintiff  does  not  appeal  agaii 
the  verdict,  but  against  tbe  decision  on  the  motion  foi 
new  trial.]     There  is  no  power  to  appeal  from  the  de 

an  of  the  judge  on  tbe  motion  for  a  new  trial.  T 
parties  cannot  appeal  except  from  a  judgment,  and  the  of 
judgment  was  the  verdict  Tbe  language  of  tbe  14th  m 
(ion  of  tbe  13  &  14  Vict,  c  61,  shews  this  :  the  appelli 
is  to  give  seenrity  "  for  the  amount  of  the  jwdgmt 
if  he  be  the  defendant,  and  the  appeal  be  dismiss 
Provided,  nevertheless,  that  such  security,  so  far 
regards  the  amount  of  the  judgment,  shall  not  be  reqnii 
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in  any  case  where  the  judge  of  the  County  Court  shall  1861. 
have  ordered  the  party  appealing  to  pay  the  amount  of  such  fostml 
judgment  into  the  hands  of  the  clerk  of  the  County  Court."  G  •• 
This  section  was  considered  by  Patteson,  J.,  and  Erie,  J.,  in 
Rackham  v.  Blowers  (a),  where  it  was  held  that  no  appeal 
was  given  against  an  order  of  committal,  under  the  99th 
section  of  the  9  &  10  Vict.  c.  95,  Patteson,  J.,  saying  that 
the  appeal  given  by  the  statute  applied  only  to  judgments. 
\Wilde,  B. — The  County  Court  judge  reserved  leave  to  the 
plaintiff  to  move  to  enter  a  verdict,  which  was  in  effect  say- 
ing he  would  not  decide  the  question  until  there  had  been  a 
further  argument  upon  it.  Pollock,  C.  B. — It  is  as  if  the 
judge  had  said,  "  The  jury  have  found  a  verdict,  but  it  is 
doubtful  what  is  the  effect  of  their  verdict;  I  reserve  my 
opinion  upon  the  question  of  law,  and,  therefore,  to  comply 
with  the  usual  form,  I  give  the  plaintiff  leave  to  move  to 
enter  a  verdict."] — Secondly,  the  plaintiff  having  elected  to 
move  for  a  new  trial  and  failed,  cannot  now  appeal  to  this 
Court. 

Gray,  who  appeared  in  support  of  the  rule,  was  not  called 
upon. 

Martin,  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute.  It  seems  to  me  that  there  was  no  final  deter* 
mination  or  direction  in  point  of  law  by  the  judge  until 
he  pronounced  judgment  on  the  motion  to  enter  a  verdict, 
or  for  a  new  trial.  The  plaintiff  had  a  right  of  appeal 
from  the  judgment  then  given,  and  consequently  the  case 
was  prepared  and  tendered  by  him  in  time. 

Bramwell,  B.,  and  Wilde,  B.,  concurred. 

Rule  absolute. 

(a)  15  Jur.  758. 
VOL.  VI.— N.  8.  K  K  K  KXCH- 


George  Shiel,  Appellant,  Ths  Mayob,  Aldkbmev  akd 
Bubgesseb  of  Suhderlahd,  acting  by  the   Council 
of  the  Borough  as  the  Local  Board  of  Health,  Re- 
spondents. 
AprU^L  Same  v.  Same. 

A  Wkw  ±  HESE  were  two  cases  stated  by  justices  of  the  borough 
Local  Board  of  Sunderland  under  the  20  &  21  Vict.  c.  43,  the  material 
pursuant  to  parts  of  which  were,  in  substance,  as  follows : — 
VkFJff  By  "The  Borough  of  Sunderland  Act,  1851,"  the  Pubfic 
Siat""^^  Health  Act,  1843,  except  certain  parts  therein  mentioned, 
ereeted^and1*  was  incorPorated  ^d*  that  Act    Toe  J-001*  Gorernment 


™f*  *•  *         Act,  1858,  21  &  22  Vict  c.  98,  embraces  within  its  proti- 

dwelling- 

house,  shall  sjons  the  borough  of  Sunderland ;  and,  under  the  authority 
apace  excfc     of  the  34th  section  of  that  Act,  the  Local  Board  of  Health 

avrehr  belong- 
ing thereto 

to  the  extent  at  least  of  one-third  of  the  entire  area  of  the  ground  on  which  the  said  dwel- 
ling-house shall  stand  and  which  shall  belong  thereto,  Ac."  By  the  21  &  22  Viet,  c.96,  a.  34, 
no  bye-law  shall  affect  any  building  erected  before  the  date  of  the  constitution  of  the  district, 
but  the  re-erecting  of  any  building  palled  down  to  or  below  the  ground  floor,  or  the 
conTersion  into  a  dwelling-house  of  any  building  not  originally  constructed  for  human 
habitation,  shall  be  considered  the  erection  of  a  new  building. 

The  proprietor  of  a  house,  which  had  been  erected  before  the  constitution  of  the  district, 
and  was  used  for  an  hotel,  having  a  yard  with  coach-house  and  stables  in  the  rear,  for  the 
purpose  of  *n*H«g  an  addition  to  the  hotel,  pulled  down  the  coach-house  and  stables  below 
the  ground  floor,  and  erected  upon  the  same  site  a  building  three  stories  high ;  the  only 
means  of  access  to  the  upper  chambers  being  by  going  up  the  staircase  of  the  old  house  and 
through  a  passage  into  the  new  building.  On  an  information  against  the  proprietor  for  an 
offence  against  the  bye-law  in  not  leaving  an  open  space  equal  to  one-third  of  the  area  of 
the  ground  on  which  the  dwelling-house  &c.  stood,  the  justices  found  that  the  building 
erected  in  the  vard  being  a  new  building  built  up  to  and  adjoining  the  old  building  must 
either  be  considered  with  the  old  building  as  one  house,  or  that  the  old  house  and  new  building 
must  be  considered  as  two  erections,  and  that  both  old  and  new  buildings  must  be  considered 
in  reckoning  the  ground  upon  which  the  building  stood ;  and  convicted  him  of  a  breach  of  the 
bye-law. — Held,  that  the  conviction  could  not  be  sustained,  because  the  new  erection  was  not 
a  new  dwelling-house  but  merely  an  addition  to  an  old  dwelling-house :  Or,  per  BramTeG,  R, 
because  the  justices  had  not  found  that  it  was  a  new  dwelling-house,  which  was  essential  to 
the  validity  of  the  conviction. 

By  the  21  &  22  Vict  c.  98,  s.  34,  local  Boards  are  empowered  to  make  bye-laws  "with 
respect  to  the  level,  width  and  construction  of  new  streets,"  eVc.  A  local  Board  made  bye-laws 
witn  a  general  heading,  following  the  language  of  the  34th  section.  The  first  bye-law  was 
also  headed,  "Width  and  level  of  new  streets."  It  provided  for  the  width  of  new  streets, 
dividing  them  into  front  streets,  cross  streets  and  back  streets ;  and  went  on,  in  a  subse- 
quent paragraph,  to  provide  "  that  no  dwelling-house  shall  be  built  immediately  adjoining 
any  back  street  without  the  special  permission  of  the  local  Board." — Held,  that  this  provision 
applied  only  to  new  bach  streets,  and  not  to  a  new  building  in  an  old  back  street. 
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made  certain  bye-laws,  which  were  duly  certified  by  the 
Secretary  of  State  (a). 


(a)  The  bye-laws,  the  heading 
of  which  follows  the  language  of 
the  21  &  22  Vict,  c  98,  s.  84,  are 
as  follows : — 

Bye-Laws. 

With  respect  to  level,  width 
and  construction  of  new  streets 
and  the  provisions  for  the  sewer- 
age thereof,  with  respect  to  the 
structure  of  walls  of  new  build- 
ings, for  securing  stability  and 
the  prevention  of  fires;  with 
respect  to  the  sufficiency  of  the 
space  about  buildings,  to  secure 
a  free  circulation  of  air;  with 
respect  to  the  ventilation  of  build- 
ings and  with  respect  to  drainage 
of  buildings;  to  water  closets, 
ash  pits,  cesspools,  in  connection 
with  buildings;  and  to  the  clo- 
sing of  buildings  or  parts  of 
buildings  unfit  for  human  habi- 
tation; and  to  the  prohibition  of 
their  use  for  such  habitation, 
made  by  the  Local  Board  of  the 
borough  of  Sunderland,  in  the 
county  of  Durham. 

I.  Width  and  level  of  new 
streets. 

The  minimum  width  of  new 
streets  shall  be  as  follows: — 
For  front  or  cross  streets,  the 
houses  of  which  on  both  sides  are 
to  be  only  one  story  in  height, 
thirty  feet ;  for  front  or  cross 
streets,  the  houses  of  which,  on 
either  one  or  both  sides,  are  to  be 
two  stories  in  height,  forty  feet ; 
for  front  or  cross  streets,  the 
houses  of  which,  on  either  one  or 
both  sides,  are  to  be  three  or  more 
stories  in  height,  fifty  feet;  for 


all  back  streets  eighteen  feet; 
and  that  the  stories  alluded  to 
by  these  bye-laws  shall  be  exclu- 
sive of  attics,  &c. 

It  is  intended  that  a  front  street 
shall  mean  a  street  with  which 
the  front  doors  of  the  houses  com- 
municate ;  a  cross  street  shall 
mean  a  street,  intersecting  other 
streets,  to  break  the  continuity 
of  buildings  therein,  and  a  back 
street  shall  mean  a  street  with 
which  the  back  doors  leading  from 
yards  of  houses  communicate; 
but  no  such  front  street  or  cross 
street  shall  be  construed  to  be  a 
back  street  on  account  of  any 
such  back  door  communicating 
therewith. 

No  dwelling-house  shall  be 
built  immediately  adjoining  any 
back  street  without  the  special 
permission  of  the  local  Board. 

Every  new  street  shall  be 
formed  at  such  level  as  the  local 
Board  shall  in  each  case  determine. 

All  new  streets  that  are  eighteen 
feet  wide  and  do  not  exceed  nine- 
teen feet  wide  shall  have  a  foot- 
path on  each  side  of  not  less  than 
two  and  a  half  feet  wide,  &c. 

Every  new  street  shall  have  an 
entrance  at  each  end  of  the  full 
width  thereof  and  open  from  the 
ground  upwards. 

11.  "Every  building  to  be 
erected  and  used  as  a  dwelling- 
house  shall  have  in  the  rear  or  at 
the  side  thereof  an  open  space 
exclusively  belonging  thereto,  to 
the  extent  at  least  of  one-third  of 
the  entire  area  of  the  ground  on 
which  the   said   dwelling-house 
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In  the  first  case  it  was  proved  that  the  appellant  was 
proprietor  of  a  house  recently  converted  into  an  hotel 
Fawcett  Street,  in  the  borough  of  Sunderland,  and  that, 
the  back  or  east  of  the  yard  of  the  hotel,  there  is  a  bi 
street.  Both  the  front  and  back  streets  were  streets  whi 
were  made  and  formed  several  years  before  the  passing 
the  Borough  of  Sunderland  Act,  1851. 

Before  and  at  the  time  of  the  notice  hereafter  mentionc 
there  was  an  open  yard  immediately  behind  the  house,  ai 
at  the  end  of  it  next  the  back  street  was  a  coach-house  ai 
stable  one  story  in  height.  The  yard  was  enclosed  wi 
walls  and  formed  part  of  the  hotel  premises. 

On  the  16th  of  March,  1860,  the  appellant  gave  a  writti 
notice  of  his  intention  to  make  alterations  and  additions 
his  hotel.  The  Local  Board  of  Health  disapproved  of  tl 
plan,  and  by  their  orders  their  engineer  gave  the  appella 
notice  of  such  disapproval,  giving  as  a  reason  the  want 
sufficient  open  space  in  the  yard. 

Notwithstanding  the  disapproval  of  the  Board  the  appe 
lant  commenced  erecting  the  building,  partly  on  the  ope 
yard  behind  the  house,  and  partly  upon  the  coach-houi 
and  stable  which  were  pulled  down  below  the  ground  floo 
The  height  of  the  building  is  three  stories.  On  the  grout] 
floor  there  was  avowedly  intended  to  be  a  billiard  rooc 
shoe-house  and  smoking  room ;  and  there  is  a  passage  froi 
the  old  building  (which  passage  was  a  portion  of  the  ol 
yard)  to  the  back  street.  The  entrance  to  the  smoking  rooc 
shoe-house  and  billiard  room  is  direct  from  the  old  or  mai 


shall  stand  and  which  shall  be- 
long thereto,  reckoning  from  the 
front  wall  of  the  said  dwelling- 
house  to  the  outer  back  and  side 
walls  of  the  premises,  free  from 
any  erection  thereon  above  the 
level  of  the  ground.** 

12.  u  Wherever  any  open  space 


has  been  left  belonging  to  ai 
building,  either  on  the  front,  b* 
or  sides  thereof,  when  the  San 
tion  of  the  local  Board  has  be 
obtained  for  its  erection,  su 
space  shall  never  afterwards  1 
built  upon  without  the  approi 
of  the  local  Board." 
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building  through  the  passage.     There  is  also  a  coach-house        1861. 

ou  the  ground  floor,  the  entrance  to  which  is  from  the  back       v-~*~' 

.  Shibl 

street.     There  is  no  staircase  or  other  entrance  from  the  v. 

Mayor,  &c. 
ground  floor  to  the  rooms  in  the  upper  stories.  The  entrance  of 

to  these  rooms  is  by  a  staircase  built  out  from  the  old  house 

and  over  a  corresponding  amount  of  what  was  formerly 

open  space,  and  cannot  be  approached  except  by  going  up 

the  staircase  of  the  old  house.     The  yard  or  open  space  is 

capable  of  being  used  for  both  old  and  new  buildings. 

The  new  erection  occupies  a  space  of  1713  feet,  and  there 
is  an  open  space  at  the  side  thereof  of  871  feet,  which  space 
is  the  yard  spoken  of.  The  old  building  occupies  a  space 
of  1934  feet  If,  therefore,  the  whole  space  left  of  the 
yard  were  to  be  considered  appropriated  exclusively  for  the 
new  building,  and  the  old  building  to  have  no  yard  at  all, 
there  would  be  a  sufficient  space  left  and  no  offence  in  that 
respect  against  the  bye-law,  but  if  the  old  and  new  buildings 
are  to  be  regarded  as  one  building  there  will  be  a  deficiency 
of  space  of  634  feet ;  and  so  also,  if  the  old  and  new  build- 
ings are  to  be  regarded  as  separate  buildings,  and  the  space 
to  be  enjoyed  by  both  equally,  there  will  be  a  deficiency  of 
one-third  space  of  354  feet  in  respect  of  the  old  building 
and  280  feet  in  respect  of  the  new  building;  so  that  in 
either  of  these  cases  there  would  not  be  one-third  open 
space  left. 

It  was  admitted  by  the  engineer  for  the  respondents  that 
he  could  not  get  into  the  ground  floor  of  the  new  erection 
without  entering  by  the  door  of  the  front  house,  or  by  the 
passage  door  that  formerly  led  to  the  old  house. 

The  appellant  contended : — first,  that  the  proviso  in  the 
34th  section  of  the  Local  Government  Act,  that  no  bye- 
laws  should  affect  any  building  erected  before  the  date  of 
the  constitution  of  the  district,  extended  to  this  case,  as  the 
new  erection  was  only  an  extension  of  the  old  house  and 
built  within  its  curtilage. 


0 
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1861.  Secondly. — That  the  bye-laws  only  extended  to  buildinj 


adjoining  new  streets. 


r 

r 

Shi  el 

v.  Fifthly. — That  one-third  open  space  had  actually  bee 

Mayor,  &c  - 

or  left9  there  being  an  excess  of  the  requirement  of  ten  lee 
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excluding  the  old  building  from  the  computation,  &c* 

Sixthly. — That  there  was  no  evidence  that  the  building  wi 
intended  to  be  used  for  sleeping  rooms,  neither  was  the  sam 
finished,  nor  has  it  ever  been  occupied  or  fit  for  occupatior 

As  to  the  first  and  second  objections,  the  justices  wer 
of  opinion  that  they  were  met  by  the  34th  section  < 
the  Local  Government  Act,  1858,  the  stables  and  coac 
house  having  been  pulled  down  to  the  ground  floor  an 
built  upon. 

As  to  the  fifth  objection,  the  justices  were  of  opinion  thi 
the  buildings  erected  in  the  yard  being  a  new  bnildin 
built  up  to  and  adjoining  an  old  one,  must  either  be  con 
sidered  with  the  old  building  as  one  house,  or  that  the  ol 
house  and  the  new  buildings  must  be  considered  as  tw< 
erections ;  and  that  both  the  old  and  new  buildings  must  b 
considered  in  reckoning  the  ground  upon  which  the  build 
ing  stands,  and  that  as  there  is  access  for  both  buildings  t< 
the  open  space,  the  new  building  could  not  have  the  exclu 
sive  use  of  the  yard. 

As  to  the  sixth  objection,  they  considered  that  the  build 
ings  were  intended  for  human  habitation.  They,  therefore 
proceeded  to  convict  the  appellant  of  a  breach  of  thi 
eleventh  bye-law,  for  that  he  "  did  erect  a  certain  buildinj 
intended  to  be  used  as  a  dwelling-house  without  having  a 
the  rear  or  at  the  side  thereof  an  open  space  exclusively 
belonging  thereto,  to  the  extent  of  one-third  of  the  entin 
area  of  the  ground  on  which  the  said  dwelling-house  stands 
contrary  to  the  provision  in  the  eleventh  bye-law,"  &c. 

Second  Case* 
The  facts,  as  to  the  building  of  the  premises  in  question  bj 
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the  appellant,  are  to  a  great  extent  the  same  as  those  in  the       1861. 
former  case,  arising  from  one  act  of  building, — the  offence  in       g^^ 
the  former  case  being  for  building  without  leaving  sufficient    „    ••   . 
open  space  for  sanitary  purposes, — and  the  offence  in  the  of 

present  case  being  for  building  immediately  adjoining  a 
back  street,  contrary  to  the  first  bye-law  made  by  the  Sun- 
derland Corporation,  being  the  Local  Board  of  Health. 

The  appellant  being  possessed  of  the  hotel,  yard,  coach- 
house and  stables,  mentioned  in  the  first  case,  the  coach- 
house and  stabling  adjoining  Back  Fawcett  Street,  pulled 
down  the  coach  house  and  stable  below  the  level  of  the 
ground  floor,  and  then,  without  the  sanction  of  the  Local 
Board  of  Health,  erected  a  building  on  the  site  of  the 
coach-house  and  stables,  and  extending  beyond  them  into 
the  adjoining  yard. 

The  appellant  contended  (inter  alia),  that  the  first  bye- 
law  was  void  as  not  being  authorized  by  the  Local  Govern- 
ment Act,  1858.  Secondly,  assuming  the  bye-law  to  be 
legal  it  did  not  apply  to  this  case;  that  the  heading  of  the 
first  bye-law  distinctly  pointed  out  that  new  streets  only 
were  in  question,  and  that  new  buildings  might  be  erected 
adjoining  any  old  back  street,  and  yet  no  offence  be  com- 
mitted. 

The  justices  found  that  the  evidence  was  distinct  that  a 
building  was  in  course  of  erection  adjoining  a  back  street 
and  was  intended  for  human  habitation,  though  no  evidence 
was  given  that  the  rooms  were  intended  to  be  used  as 
deeping  rooms.  The  coach-house  and  stables  were  pulled 
down  below  the  level  of  the  ground  floor.  The  buildings 
were  new  though  the  street  was  old. 

The  appellant  was  convicted  of  an  offence  against  the 
first  bye-law,  for  that  he  "did  build  a  certain  dwelling- 
house,  in  the  said  borough,  immediately  adjoining  a  certain 
back  street  therein,  called  Back  Fawcett  Street,  without  the 
special  permission  of  the  Local  Board,"  &c. 
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1861.  Manisty,  in  support  of  the  convictions. — The  11th  bye- 

law  directs  that  "  every  building  to  be  erected  and  used  as 


Shiel 

v.  a  dwelling-house  shall  have  in  the  rear  or  at  the  side  thereof 

or  an  open  space  exclusively  belonging  thereto,  to  the  extent, 

at  least,  of  one-third  of  the  entire  area  of  the  ground  on 
which  the  said  dwelling-house  shall  stand.  [Martin,  B. — 
It  would  appear  that  this  bye-law  is  intended  to  govern  the 
mode  in  which  new  houses  are  to  be  built.]  The  bye- 
laws  are  made  in  pursuance  of  the  21  &  22  Vict.  c.  98, 

|  s.  34,  which  contains  a  proviso  that  "for  the  purposes  of 

i  this  Act  the  re-erecting  of  any  building  pulled  down  to  or 

below  the  ground  floor,  &c,  or  the  conversion  into  a  dwel- 

•  ling-house  of  any  building  not  originally  constructed  for 

human  habitation,  shall  be  considered  the  erection  of  a  new 

\  building."     [Pollock,  C.  B. — The  expression  pulling  down 

of  a  building  in  this  section  seems  to  refer  to  cases  where 
the  whole  building  is  taken  down.]  The  meaning  of 
the  bye-law  is  that  if  a  building  is  taken  down,  and  a 
new  building  erected  on  the  site  of  it,  it  is  to  be  treated 
as  if  it  were  wholly  a  new  building.  [Pollock,  C.  B.— 
There  are  a  great  number  of  houses  in  London  and  other 
places  where  the  open  space  is  not  a  sixth  of  the  area  on 
which  the  house  stands.  Suppose  a  wash-house  in  the  yard 
of  such  a  building  was  out  of  repair  and  pulled  down,  might 
it  not  be  rebuilt?]  On  the  other  hand,  it  is  not  right 
that  a  person  who  owns  a  large  hotel,  having  a  proper  space 
for  ventilation,  should  be  at  liberty  to  block  it  up  by  erect- 
ing a  building  three  stories  high,  the  object  of  the  bye-law 
being  that  throughout  the  whole  town  one-third  of  the  area 

t  of  ground  occupied  for  habitations  should  consist  of  open 


|  space.      The  justices   were  competent  to  decide  that  a 

j  building  of  three  stories  high,  consisting  of  a  billiard  and 

other  rooms,  with  apartments  over  them,  was  a  dwelling- 
house.  [Bramwell,  B. — Suppose  the  owner  of  a  house  one 
story  high  built  rooms  over  the  ground  floor,  that  would  not 
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be  a  new  dwelKng-house  ;  but  if  a  person  erected  a  detached        1861. 
building  with  sleeping-rooms  at  the  bottom  of  his  garden,  that 


Shisl 
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would  be  a  new  dwelling-house.   Therefore,  whether  this  was  ». 

.                          m.        Mayor,  &c. 
a  new  dwelling-house  or  not  was  a  question  of  fact.]     The    ^ of 

Court  will  not  on  that  point  review  the  decision  of  the 
justices.  [Pollock,  C.  B. — We  have  all  the  facts  before  us. 
I  think  this  was  not  a  dwellingrhouse  in  the  ordinary  sense, 
but  only  an  addition  to  an  existing  dwelling-bouse.  Martin, 
B. —  The  language  of  the  bye-law  does  not  appear  to  apply 
to  the  case  where  an  old  building  is  enlarged.]  The  bye- 
law  applies  to  "  every  building  to  be  used  as  a  dwelling- 
house  " — that  is,  either  wholly  or  in  part. 

As  to  the  second  conviction.  The  first  bye-law  provides 
that  no  dwelling-house  shall  be  built  immediately  adjoining 
any  back  street,  without  the  special  permission  of  the  Local 
Board.  [Martin,  B. — The  heading  of  the  bye-law  is, 
V  width  and  level  of  new  streets."    This  is  an  old  street.] 

Hindmarch,  who  appeared  for  the  appellants,  was  not 
called  upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  these  con- 
victions cannot  be  sustained.  The  first  bye-law  by  its 
heading  professes  to  deal  with  nothing  but  new  streets, 
and  if  there  is  any  ambiguity  in  the  language  of  the  subse- 
quent part  of  it,  it  musE  be  held  to  apply  to  new  streets 
only.  It  classes  new  streets  as  front  streets,  cross  streets, 
and  back  streets,  and  then  goes  on  to  say,  "  No  dwelling- 
house  shall  be  built  immediately  adjoining  any  back  street " 
without  permission.  That  refers  to  such  streets  as  are  before 
spoken  of. 

As  to  the  11th  bye-law,  Mr.  Manisty  was  right  in  calling 
upon  us  to  give  effect  to  the  obvious  scope  of  the  Act  so 
far  as  the  language  of  it  would  enable  us.  But  being  an 
Act  in  restraint  of  the  use  which  a  person  may  make  of 
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1861.       his  own  property,  coupling  such  restraint  with  puns 
ST^"/      penalties,  we  must  be  careful  to  see  how  far  the  restr 
«.   m       is  really  imposed  by  the  Act    We  are  not  at  liberty  to  < 

Mayor,  &c  i 

of  sider  what  the  Legislature  would  have  done  if  this  panic 

SUHDMKUJTD. 

case  had  been  before  them,  but  must  see  what  they  I 
done.  On  reading  the  11th  bye-law,  I  cannot  come  to 
conclusion  that  it  applies  to  the  case  of  a  peraon  who  p 
down  a  building  in  the  rear  of  his  dwelling-house,  s 
as  a  wash-house  or  beer-cellar,  and  builds  a  small  re 
in  the  place  of  it.  Mr.  Marnsty,  with  great  ingenu 
pointed  out  that  if  a  building  like  this  of  three  stories  I 
could  be  erected,  the  object  of  the  Legislature  would 
defeated.  I  think  that  not  unlikely;  but  I  cannot  < 
tinguish  between  a  large  and  a  small  adjunct  to  an  exisl 
dwelling-house.  It  would  have  been  different  if 
appellant  had  built  a  separate  dweUing-hauee,  which  heco 
have  let  or  used  for  his  own  purposes  as  such.  Here,  b 
ever,  there  was  an  old  house,  which,  prima  facie,  is  not  wit 
the  Act,  with  a  coach-house  and  stable.  The  coach-ho 
and  stable  were  pulled  down,  and  an  addition  made  to 
house.  The  addition  of  one  or  two  bedrooms  to  a  ho 
does  not  bring  it  within  the  11th  bye-law,  and  though 
appellant  has  made  a  large  addition,  it  is  a  mere  diflerei 
in  degree,  and  does  not  affect  the  principle. 

Martin,  B. — I  am  of  the  same  opinion.  As  to  the  a 
viction  on  the  first  bye-law ;  the  bye-law  is  made  in  p 
suance  of  the  21  &  22  Vict  c.  98,  s.  34,  by  which  ev< 
Local  Board  is  empowered  to  make  bye-laws  "  with  resp 
to  the  level,  width  and  construction  of  new  streets,  and 
provisions  for  the  sewerage  thereof,"  &c.  The  heading 
the  bye-laws  follows  the  words  of  the  Act,  and  the  f 
bye-law  is  headed  "  Width  and  level  of  new  streets." 
makes  provision  for  the  width  of  streets  when  the  hou 
are  of  a  certain  height,  and  defines  what  is  meant  b; 
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back  street;  and  then  provides  that  "no  dwelling-house 
shall  be  built  adjoining  any  back  street."  It  is  plain  that 
what  the  bye-law  is  dealing  with  is  the  width  of  new  back  ». 

streets.    To  this  street,  which  is  an  old  street  the  bye-law  or 

,  .  ,  SU1DWLATO. 

does  not  apply. 

As  to  the  conviction  on  the  11th  bye-law,  my  impression 
is,  that  the  Act  gives  the  Local  Board  power  to  make  bye- 
laws  with  respect  to  the  alteration  of  existing  buildings; 
but  I  do  not  wish  to  give  a  decided  opinion  on  the  point 
However  that  may  be,  in  my  judgment  the  11th  bye-law 
does  not  apply  to  such  a  building  as  that  now  in  question. 
The  words  "every  building  to  be  erected  and  used  as 
a  dwelling-house  "  point  to  dwelling-houses  to  be  built — 
new  buildings  of  which  a  dwelling-house  is  the  principal 
part  Such  building  is  to  have  "an  open  space  exclusively 
belonging  thereto  to  the  extent  of  one-third  of  the  entire 
area  of  the  ground  on  which  the  dwelling-house  shall  stand, 
and  which  shall  belong  thereto."  Here  was  an  old  build- 
ing, the  hotel ;  part  of  the  space  behind  was  covered  by 
a  coach-house  and  stable,  which  the  owner  intended  to 
convert  into  hotel  buildings.  It  appears  to  me  that  any 
open  ground  at  the  back  did  not  belong  to  the  new  build- 
ings, but  to  the  hotel.  It  would  be  impossible  to  apply 
this  bye-law  unless  we  could  read  it  as  providing  that  no 
new  building  shall  be  added  to  an  old  house  unless  an 
open  space  is  left  equal  to  one-third  of  the  whole  space 
occupied  by  both  the  old  and  new  buildings  and  the  ground 
belonging  thereto. 

Bramwell,  B. — I  think  that  we  ought  to  give  the  plain, 
natural  and  obvious  construction  tQ  this  bye-law;  and, 
doing  so,  I  come  to  the  conclusion  that  the  respondents 
must  fail.  I  had  some  little  doubt  upon  the  first  bye-law ; 
but,  as  pointed  out  by  my  Lord  and  my  brother  Martin, 
the  bye-law  is  headed  "  Width  and  level  of  new  streets," 
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1861.   '    And  one   would  think    that  was  a  general    headii 

v-~^-'      which  everything  subsequent  was  to  be  referred,  m 

9.  ing  to  the  mode  of  construction  adopted  by  the  Hoi 

Mayor,  &c         °  r  j 

of  Lords  in  Marriage  v.  The  Eastern  Counties  Haifa* 

Then  come  these  words,  "Aback  street  shall  mean  a 

with  which  the  back  doors  leading  from  yards  and  1 

communicate."    Taken  by  itself,  that  might  mean  < 

new  streets.     But  1  come  to  the  conclusion  that  it  doc 

It  is  reasonable  when  people  are  laying  out  new  stre 

say  that  they  shall  lay  them  out  in  a  particular  mannei 

it  is  a  very  different  thing  to  say  that  people  who6e  pre 

has  been  laid  out  long  ago  shall  only  make  a  particuli 

of  it.     The  expression  u  It  is  intended  that  a  front 

shall  mean,"  &c,  with  which  the  clause  commences,  i 

to  shew  that  the  framers  of  the  bye-law  meant  to  give 

prospective  operation,  and  had  in  view  future  streets;  t 

fore,  it  appears  to  me  that  the  next  provision,  that  no 

ling-houses  shall  be  built  immediately  adjoining  any 

street  without  leave,  applies  only  to  new  streets. 

As  to  the  11th  bye-law,  it  appears  to  me  that  this  t 

ing  is  a  dwelling-house ;  that  being  a  matter  of  fact  whic 

justices  have  found.   But  is  it  a  new  dwelling-house,  or  p 

the  old  one?    If  the  justices  had  found  this  distinctly, 

the  authority  of  Newman,  app.,  Baker,  resp.  (6),  I  thin 

could  not  have  reviewed  their  decision.     But  I  thin! 

justices  have  not  determined  this  as  a  question  of  fact 

have  referred  it  to  us,  because  they  say,  We  were  of  opi 

that  the  "  building  erected  in  the  yard  being  a  new  b 

ing,  built  up  and  adjoining  the  old  one,  must  either  be 

sidered  with  the  old  building  as  one  house,  or  that  th< 

house  and  the  new  erection  must  be  considered  as  two  < 

tions."    Thus,  they  say,  assuming  this  to  be  a  new  built 

or  an  addition  to  an  old  building,  the  appellant  was  pro] 

convicted.    In  that  they  are  wrong.    So  far  as  the  que* 

(a)  Not  yet  reported.  (*)  S  C.  B.,  N.  S.  200 
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is  referred  to  us,  I  think  that  this  was  an  addition  to  the  old 

building,  and  not  a  new  building.     The  bye-law  does  not 

.  .  Shibl 

apply  when  the  new  erection  is  a  mere  addition  to  an  old  v. 

building,  and  this  erection  is  either  an  addition  to  the  old  or 

house,  or  the  justices  have  not  found  the  fact  which  is 

essential  to  the  validity  of  the  conviction. 

Determinations  of  justices  reversed. 


Darvtll  v.  Terry.  May  7. 

X  HIS  was  an  interpleader  issue,  to  try  whether  certain  A  bill  of  sale 

goods,  taken  in  execution  by  the  sheriff  of  Surrey,  under  a  m70^L  0f 

writ  of  fi.  fa.  issued  on  a  judgment  recovered  by  George  jjjh^i^tf 

Terry  (the  now  defendant)  against  one  Beaty,  were  at  the  JJj^fJfoJ!  a 

time  of  the  seizure  the  property  of  the  now  defendant,  as  money  actu- 

any  lent,  is 

against  James  Darvill  (the  now  plaintiff.)  not  fraudulent 

and  void 

At  the  trial,  before  Channell,  B.,  at  the  Middlesex  Sittings  within  the 

in  the  present  Term,  the  following  facts  appeared. — On  the  though  its 

9th  of  January,  1861,  Beaty  executed  a  bill  of  sale,  byway  defeat  the 

of  mortgage,  of  certain  goods  in  his  possession,  as  a  security  22^^  of 

for  130£,  previously  lent  him  by  the  plaintiff,  and  a  further  ^j^i^011' 
loan  of  1602.      By  the  terms  of  the  deed  the  above  sums     ?*">  *>gk- 

y  tration,  under 

were  to  be  repaid,  with  interest  at  the  rate  of  5L  per  cent.,  the  17  &  18 

v  ict.  c.  36, 

on  the  29th  of  July,  1861,  and  until  default  in  payment  of  a  bill  of 

t»  1  e*    1  i         mi  "ale  as  of  the 

15eaty  was  to  keep  possession  of  the  goods.     There  was  an  day  of  its 

ay  Arm  firm    i« 

indorsement  on  the  deed  of  the  receipt  of  the  160Z.  by  notinvali- 
Beaty,  on  the  9th  of  January,  1861,  but  the  money  was  not,  jjjj^j  ^ 
in  fact,  paid,  nor  the  execution  attested,  until  the  11th  of  consideration 

r  J  money  not 

January,  the  bill  of  sale  bavins  remained  until  that  time  haying  been 

°  #      paid,  nor  the 

in  the  hands  of  the  attorney  who  prepared  and  attested  it.  deed  attested 

•  ,  .  until  two  days 

The  bill  of  sale  was  registered,  under  the  17  &  18  Vict.  c.  36,  after  the 
as  if  executed  on  the  9th  of  January.     On  the  16th  of 
January  Beaty  presented  a  petition  to  the  Court  of  Bank- 
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ruptcy  for  an  arrangement  with  his  creditors,  and  obtai 
an  order  for  protection  of  his  person  and  goods  from 
cess  until  the  12th  of  February.  On  the  29th  of  Jam 
this  petition  was  dismissed,  and  on  the  same  day  the  sh 
seized  the  goods  of  Beaty  under  a  writ  of  fi.  fa.,  issued 
a  judgment  obtained  against  him  by  the  now  defendant 

It  was  submitted  on  behalf  of  the  defendant,  first,  t 
the  bill  of  sale  was  not  executed  bon&  fide,  and  with 
intention  of  vesting  the  property  in  the  goods  in  the  pi 
tiff,  but  was  a  mere  contrivance  for  the  purpose  of  del 
ing  the  defendant's  execution,  and  consequently  void  ui 
the  13  Eliz.  c.  5.  Secondly,  that  the  consideration  mo 
not  having  been  paid  until  two  days  after  the  bill  of 
was  executed,  there  was  no  valid  registration  under 
17  &  18  Vict.  c.  36,  8.1. 

The  learned  Judge  left  it  to  the  jury  to  say  whet 
taking  all  the  circumstances  into  consideration,  the  bil 
sale  was  bona  fide — the  transaction  it  purported  to  be 
merely  colourable.  If  they  were  of  opinion  that  it  was 
intention  of  the  parties  that  the  goods  should  continu 
be  the  goods  of  Beaty,  and  that  the  bill  of  sale  was  resoi 
to  for  the  purpose  of  defeating  the  defendant's  execut 
and  without  any  intention  that  the  property  should  paa 
the  plaintiff,  then  the  bill  of  sale,  though  good  in  fa 
would  be  void ;  and  (as  described  by  counsel)  a  mere  "  shi 
or  contrivance  of  no  avail  in  law.  But  if  the  jury  wer 
opinion  that  the  parties  really  intended  that  which 
transaction  purported  to  be,  viz.,  in  consideration  of  mo 
advanced,  to  pass  the  property  in  the  goods  to  the  plain 
though  with  the  right  in  Beaty  to  retain  possession  of 
goods  until  default  in  payment  of  the  money  advance< 
was  no  objection  to  the  bill  of  sale  that  the  parties  had  a 
to  that  arrangement  with  a  view  of  defeating  the  defends 
execution.  The  jury  found  that  the  transaction  was  b 
fide,  and  a  verdict  was  entered  for  the  plaintiff. 
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Montagu  Chambers  now  moved  for  a  rule  to  shew  cause        1861. 
why  a  new  trial  should  not  be  had  on  the  ground  of  mis-      ^T"v^"/ 

.  J  °  Djjlyill 

direction. — The  case  was  not  properly  left  to  the  jury.  The  v. 

learned  Judge  should  have  told  them  that,  if  they  were  of 
opinion  that  the  object  of  the  bill  of  sale  was  to  defeat  the 
execution  creditor,  it  was  fraudulent  and  void  as  against  him, 
though  good  as  against  the  party  executing  it  The  trans- 
action is  within  the  scope  of  the  1st  and  2nd  sections  of  the 
13  Eliz.  c.  5,  and  is  not  protected  by  the  6th  section. 
Whether  it  was  the  intention  of  the  parties  to  vest  the 
property  of  the  goods  in  the  plaintiff  is  not  the  question ; 
but  whether  the  deed  was  meant  to  protect  the  goods  of 
the  debtor  if  the  executipn  creditor  attempted  to  assert  his 
right  [Channett,  B. — You  contended  at  the  trial  that  the 
not  taking  possession  of  the  goods  was  a  test  of  fraud.  But 
this  bill  of  sale  is  by  way  of  mortgage,  and,  although  its 
object  may  have  been  to  -defeat  an  execution,  that  would 
not,  of  itself,  render  the  bill  of  sale  void:  it  is  a  fact  to  be 
taken  into  consideration,  but  is  not  conclusive.  The 
13  Eliz.  c.  5  was  intended  to  apply  to  voluntary  convey- 
ances for  the  purpose  of  defeating  creditors,  not  to  cases 
where  there  is  a  valid  consideration  for  the  conveyance. 
Martin,  B.,  referred  to  the  judgment  of  Parke,  J.,  in  Mar- 
tindale  v.  Booth  (a).]  A  party  has  no  right  to  advance 
money  to  a  debtor  and  obtain  a  mortgage  of  his  goods 
simply  for  the  purpose  of  defeating  an  execution  creditor. 
The  authorities  collected  in  Smith's  Lead.  Cas.  vol.  I, 
p.  10,  4th  ed.,  shew  that  such  a  transaction  is  fraudulent, 
within  the  meaning  of  the  13  Eliz.  c.  5.  In  Nunn  v. 
WUsmore  (b)  Le  Blanc,  J.,  said :  "  Whether  or  not  a 
deed  is  to  be  considered  as  fraudulent  with  respect  to 
creditors,  must  depend  on  the  motives  of  the  party  mak- 
ing the  deed."    That  doctrine  has  never  been  overruled. 

(a)  3  B.  &  Adol.  498.  505.  (b)  8  T.  B.  521. 530. 


810  EXCHEQUER  REPORTS. 

[Wilde  B.— In  Woods.  Dixie  (a),  Coltman,  J.,  told  th< 
that  "  if  there  really  was  a  payment,  still,  if  the  intent 
the  transaction  was  to  defeat  the  execution  creditor,  th< 
veyance  was  void  as  against  him,"  but  the  Court  hel 
a  sale  of  property  for  good  consideration  is  not,  eit 
common  law  or  under  the  statute  13  Eliz.  c.  5,  frauc 
and  void,  merely  because  it  is  made  to  defeat  the  exp 
execution  of  a  judgment  creditor.] — He  also  arguec 
the  jury  were  misled  by  the  use  of  the  word  "sham." 

Secondly,  the  bill  of  sale  was  not  duly  registered, . 
quired  by  the  17  &  18  Vict.  a  36,  and  is  therefore  v< 
against  the  execution  creditor.  It  was  executed  by  Be* 
the  9th  of  January,  and  the  consideration  purports  to 
been  paid,  and  the  execution  to  have  been  attested  oi 
day ;  whereas,  in  fact,  the  consideration  was  not  paid,  nc 
the  execution  attested,  until  the  1 1th  of  January.  The  < 
of  requiring  the  registration  of  bills  of  sale,  was  to  pi 
fraud  on  creditors,  by  enabling  them  to  ascertain  th< 
time  when  they  were  given.  The  execution,  attest 
payment  of  the  consideration  and  registration,  ought  t< 
place  on  the  same  day.  If  not,  the  Act  would  afFoi 
protection  to  creditors  against  fraud ;  for  a  bill  of  sale  i 
be  executed  by  a  debtor,  without  any  consideration 
paid  to  him,  or  any  intention  that  it  should  operate 
an  execution  creditor  seized  the  goods,  and  then  the 
sideration  would  be  paid,  and  the  bill  of  sale  regisl 
[Wilde,  B. — The  registration  required  by  the  Act  is  o 
true  statement  of  what  the  bill  of  sale  purports  to  be.] 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought 
no  rule.     The  objection  to  the  direction  of  the  let 
Judge  is  based  on  two  grounds.    First,  it  is  said  that  hi 
not  sufficiently  point   out  to   the  jury   that  the  bi 

(a)  7  Q.  B.  892. 
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Montagu  Chambers  now  moved  for  a  rule  to  shew  cause        1861. 
why  a  new  trial  should  not  be  had  on  the  ground  of  mis-      v-^~> 
direction. — The  case  was  not  properly  left  to  the  jury.  The  v. 

learned  Judge  should  have  told  them  that,  if  they  were  of 
opinion  that  the  object  of  the  bill  of  sale  was  to  defeat  the 
execution  creditor,  it  was  fraudulent  and  void  as  against  him, 
though  good  as  against  the  party  executing  it  The  trans- 
action is  within  the  scope  of  the  1st  and  2nd  sections  of  the 
13  Eliz.  c.  5,  and  is  not  protected  by  the  6th  section. 
Whether  it  was  the  intention  of  the  parties  to  vest  the 
property  of  the  goods  in  the  plaintiff  is  not  the  question ; 
but  whether  the  deed  was  meant  to  protect  the  goods  of 
the  debtor  if  the  executipn  creditor  attempted  to  assert  his 
right  [Channell,  B. — You  contended  at  the  trial  that  the 
not  taking  possession  of  the  goods  was  a  test  of  fraud.  But 
this  bill  of  sale  is  by  way  of  mortgage,  and,  although  its 
object  may  have  been  to  -defeat  an  execution,  that  would 
not,  of  itself  render  the  bill  of  sale  void:  it  is  a  fact  to  be 
taken  into  consideration,  but  is  not  conclusive.  The 
13  Eliz.  c.  5  was  intended  to  apply  to  voluntary  convey- 
ances for  the  purpose  of  defeating  creditors,  not  to  cases 
where  there  is  a  valid  consideration  for  the  conveyance. 
Martin,  B.,  referred  to  the  judgment  of  Parke,  J.,  in  Mar- 
Undale  v.  Booth  (a).]  A  party  has  no  right  to  advance 
money  to  a  debtor  and  obtain  a  mortgage  of  his  goods 
simply  for  the  purpose  of  defeating  an  execution  creditor. 
The  authorities  collected  in  Smith's  Lead.  Cas.  vol.  I, 
p.  10,  4th  ed.,  shew  that  such,  a  transaction  is  fraudulent, 
within  the  meaning  of  the  13  Eliz.  c.  5.  In  Nunn  v. 
JFilsmore  (b)  Le  Blanc,  J.,  said :  "  Whether  or  not  a 
deed  is  to  be  considered  as  fraudulent  with  respect  to 
creditors,  must  depend  on  the  motives  of  the  party  mak- 
ing the  deed."    That  doctrine  has  never  been  overruled. 

(a)  3  B.  &  Adol.  498.  505.  (b)  8  T.  B.  521. 530. 
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[Wilde  B.— In  Wood  v.  Dixie  (a),  CoUmm,  J.,  told  the  jary 
that  "  if  there  really  was  a  payment,  still,  if  the  intention  of 
the  transaction  was  to  defeat  the  execution  creditor,  the  con- 
veyance was  void  as  against  him,"  but  the  Court  held  that 
a  sale  of  property  for  good  consideration  is  not,  either  at 
common  law  or  under  the  statute  13  Elix.  c.  5,  fraudulent 
and  void,  merely  because  it  is  made  to  defeat  the  expected 
execution  of  a  judgment  creditor.] — He  also  argued  that 
the  jury  were  misled  by  the  use  of  the  word  "sham.* 

Secondly,  the  bill  of  sale  was  not  duly  registered,  as  re- 
quired by  the  17  &  18  Vict  c  36,  and  is  therefore  void  as 
against  the  execution  creditor.  It  was  executed  by  Beaty  on 
the  9th  of  January,  and  the  consideration  purports  to  have 
been  paid,  and  the  execution  to  have  been  attested  on  that 
day ;  whereas,  in  fact,  the  consideration  was  not  pud,  nor  was 
the  execution  attested,  until  the  1 1th  of  January.  The  object 
of  requiring  the  registration  of  bills  of  sale,  was  to  prevent 
fraud  on  creditors,  by  enabling  them  to  ascertain  the  real 
time  when  they  were  given.  The  execution,  attestation, 
payment  of  the  consideration  and  registration,  ought  to  take 
place  on  the  same  day.  If  not,  the  Act  would  afford  no 
protection  to  creditors  against  fraud ;  for  a  bill  of  sale  might 
be  executed  by  a  debtor,  without  any  consideration  being 
paid  to  him,  or  any  intention  that  it  should  operate  until 
an  execution  creditor  seized  the  goods,  and  then  the  con- 
sideration would  be  paid,  and  the  bill  of  sale  registered. 
\Wilde,  B. — The  registration  required  by  the  Act  is  only  a 
true  statement  of  what  the  bill  of  sale  purports  to  be.] 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  objection  to  the  direction  of  the  learned 
Judge  is  based  on  two  grounds.  First,  it  is  said  that  he  did 
not  sufficiently  point   out  to   the  jury   that   the   bill  of 

(a)  7  Q.  B.  892. 
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sale,  if  given  to  defeat  a  judgment  creditor,  was  void  as 
against  him.  But  there  are  many  circumstances  under 
which  a  conveyance  by  a  debtor  of  his  property  is  valid,  ». 

although  its  object  is  to  defeat  creditors.  The  most  remark- 
able case  is  where  a  debtor  voluntarily  assigns  over  his  pro- 
perty for  the  benefit  of  his  creditors  ;  and  such  assignment 
is  valid,  though  made  for  the  express  purpose  of  defeating 
a  particular  creditor.  Here,  if  the  mortgage  was  bon&  fide 
for  the  consideration  of  160/.,  and  the  money  was  actually 
paid,  the  transaction  may  well  be  sustained  under  the  pre- 
sent view  of  the  law  (which  has  varied  from  that  as  laid 
down  in  the  earlier  cases,)  although  the  intention  was  to  de- 
feat an  execution  creditor.  In  the  case  of  Wood  v.  Dixie  (a), 
Coltman,  J.,  laid  down  the  law  precisely  as  Mr.  Chambers 
says  that  it  ought  to  have  been  laid  down  in  the  present  case, 
but  the  ruling  of  the  learned  Judge  was  corrected  by  the 
Court  of  Queen's  Bench. 

Then,  as  regards  the  registration,  the  jury  have  found 
that  the  transaction  was  bon&  fide,  and  that  the  160/.  was 
actually  paid.  It  is  true  that  the  deed  was  executed  one 
day  and  the  money  paid  a  few  days  afterwards,  but  there  is 
nothing  in  the  Act  requiring  registration  which  says  that  if 
the  consideration  is  not  paid  at  the  time  the  bill  of  sale  is 
executed  it  shall  be  void.  If  the  consideration  had  not 
been  paid,  and  never  was  meant  to  be  paid,  the  case  would 
have  been  different ;  but  the  evidence  shews  that  the  parties 
intended  that  it  should  be  paid,  and  that  it  was  paid.  It 
seems  to  me,  therefore,  that  there  is  no  valid  objection  to 
the  registration,  and  that  no  rule  ought  to  be  granted  on 
either  ground. 

Martin,  B. — I  am  also  of  opinion  that  there  ought  to 
be  no  rule.     The  first  point  raised  by  Mr.  C/iambers  was 

(a)  7  Q.  B.  892. 
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1861.  expressly  decided  in  the  case  of  Wood  v.  Dixie  (a), 
was  determined  in  the  year  1845 ;  so  that  for  upwa 
fifteen  years  the  law  on  this  point,  with  respect  to  t 
sale,  has  been  settled.  The  precise  point  which  has 
raised  to-day  was  raised  in  that  case,  viz.,  whether,  wl 
debtor  executes  a  bill  of  sale,  by  way  of  mortgage  of  his  f 
as  a  security  for  money  lent,  if  the  object  be  to  defe 
execution  creditor,  the  bill  of  sale  is  void.  Wood  v. 
is  an  express  authority  that  it  is  not ;  in  that  case 
man,  J.,  told  the  jury  that,  if  the  intention  of  the  trana 
was  to  defeat  the  execution  creditor,  the  convevan© 
void  as  against  him,  and  the  Court  of  Queen's  Benct 
that  direction  wrong.  I  am  not  aware  of  any  case  in ' 
the  law  so  laid  down  has  since  been  disputed. 

Then,  with  respect  to  the  other  point. — All  tha 
Bills  of  Sale  Registration  Act  requires  is  that  ever 
of  sale,  with  its  schedule,  or  a  true  copy  thereof,  a 
every  attestation  of  the  execution  thereof,  shall,  tog 
with  an  affidavit  of  the  time  of  such  bill  of  sale 
made  or  given,  and  a  description  of  the  residence 
occupation  of  the  person  making  or  giving  the 
and  of  every  attesting  witness,  be  filed  within  twent 
days  after  the  making  it  That  has  no  reference  t< 
payment  of  the  consideration  money.  All  that  is  nec< 
is  to  register  the  bill  of  sale  and  particulars  as  reqoin 
the  Act ;  and  if  that  be  done,  the  moat  fraudulent 
will  be  well  registered.  The  real  fact  is,  that  tt 
this  bill  of  sale  was  executed  on  the  9th  January  an< 
money  not  paid  until  the  11th,  the  bill  of  sale  remain 
the  hands  of  the  attorney  who  prepared  it  until  the  n 
was  paid.  During  the  whole  of  that  period  it  was  a 
tinuing  transaction,  which  commenced  on  the  9th  an< 
perfected  on  the  11th. 

(a)  7  Q.  B.  892. 
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» 

Wilde,  B.  —I  am  of  the  same  opinion ;  and  I  concur  in        1861. 
the  law  as  laid  down  by  my  learned  brothers. 


Channell,  B. — I  agree  with  the  rest  of  the  Court  on 
both  points.  In  summing  up,  I  used  the  word  "sham" 
because  that  word  had  been  frequently  used  by  the  counsel 
in  their  address  to  the  jury,  but  I  think  I  explained  to  the 
jury,  so  as  not  to  be  misunderstood,  in  what  sense  I  used 
it. 

Rule  refused. 


Daevill 

9. 

Terry. 


Reid  and  Another  v.  Dreaper.  May  8. 

JJeCLARATION.— That,  by  agreement  between  the  D.,thedefend- 
plaintifls  and  the  defendant,  the  defendant  bargained  and  into  the  fol- 
sold  to  the  plaintiffs,  and  the  plaintiffs  bought  of  the  de-  traetwi^R., 
fendant,  two  cargoes  of  white  French  maize,  one  to  consist  ^?l!?22nd 
of  from  800  to  1000  quarters,  to  be  shipped  by  the  20th  of  ^^j1^0' 
April,  a.d.  1860,  and  the  other  to  consist  of  about  1000  £°™  BlokeS 

r     '  '  To  Meesrs.  R. 

quarters,  to  be  shipped  during  the  said  month  of  April,  both  Liverpool. 
from  the  port  of  Bordeaux,  and  to  be  delivered  to  the  plaintiffs  I  have  this 

day  sold  to  you 

at  33*.  3d.  per  480  lbs.,  including  cost  and  freight,  the  said  two  cargoes  of 

price  to  be  paid  in  London,  less  sixty  days'  interest,  and  ^  consist  of  ' 

one  per  cent  brokerage ;  and  the  defendant  thereby  also  J™^  ghip. 

agreed  that  J.  Walker  should  send  to  the  plaintiffs  con-  ™m\^^j^ 

tracts  embodying  the  said  terms :  that  all  conditions  were  of  5?r^*ux» 

J     e  m         at  33s./3d.  per 

performed,    and    all    times   elapsed    necessary   to  entitle  480lbs.  cost 

.  .  and  freight, 

the  plaintiffs  to  have   the  said   contracts    sent   to  them  payment  in 

London,  less 
60  days'  in- 
terest and  lo/°  brokerage.  Mr.  J.  Walker,  London,  will  send  contracts."  On  the  following 
day  Walker  forwarded  contracts  for  the  two  cargoes  on  behalf  of  T.  of  Bordeaux,  the  owner 
of  the  maize,  but  omitting  the  stipulation  as  to  the  brokerage.  The  plaintiffs  remonstrated, 
and  the  defendant  said  he  would  write  to  Walker,  but  the  plaintiffs,  in  order  to  obtain  the 
oes,  were  subsequently  compelled  to  pay  the  33*.  3d.  without  any  deduction  for  brokerage. 

jible  for  the  failure  of  Walker  to 


- — Held,  that  the  defendant  was  responsible  for  the  failure  of  Walker  to  send  the  contracts 
stipulated  for. — And  semble,  per  Martin,  B.,  and  BramweU,  B.,  that  the  defendant's  liability 
was  not  affected  by  the  fact  that  the  plaintiffs,  instead  of  returning  the  contracts  sent  by 
Walker,  accepted  the  maize  under  them. 

L  L  L   2 


J 


1  broke 


14  BXCHXQrEt  UPOEIfl. 

186L        by  the  aid  J.  Walker,  and  to  base  the  nana 
^jaB         the  plaintiffs  at  the  said  price,  leas  interest  i 

ret  the  Hid  J.  Walker  did  not  at  any  tinae  send  t 
plaintiffs  contracts  embodying  the  aaid  Uinia,  nor  wa 
nauae  delivered  to  the  plaintins  at  the  aaid  price,  la 
teres*  and  brokerage,  Ac,  hat  the  paaratnT*,  an  ordi 
obtain  die  defirery  of  the  wig,  were  ahhpJ  to  p» 
die  same  the  price  withoot  being  allowed  to  dedad 
brokerage  of  one  per  cent,  it  Second  eonnt — "Da 
conridention  that  the  pbdnrift  anidd,  at  the  defend 
:r  mto  a  contract  ailh  the  atemwl  M 
?  of  certain  MnrMimtu  price,  the  deano 
ptuanVd  the  phunriaa  that  they  ahoaU  be  paid  or  a& 
a  brokerage  of  one  per  cent,  an  the  arid  ante,  and 
panadas  atuadiagli,  at  the  If  In  ft  tetfnesL.  ant 
nan  thcianicontiartwa*  the  JXaitnManthrn^rsaia 
wu:  that  aS  raodknas  a 


t  ;.«arr  aaai— tint:  \a 

iwewka.! 
TV*  a**r  i!ae  canDnax,  ani  arte? 
vat  agceed  iy  smi  aecwem  tMsasnvsdh  at  Ac  riw 
that  ae  ani  caapan*  ant  ajuaui  ahaanl  he  « 
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«  MEMORANDUM. 
"  From 

John  C.  Dreaper,  22nd  March,  1860. 

Corn  Broker,  To 

Liverpool.  Messrs.  Reid  and  Glasgow. 

"  Dear  Sirs, 

I  have  this  day  sold  to  you  two  cargoes  of  white 
French  maize,  one  to  consist  of  8/  1000  qrs.,  shipment  by 
the  20t/i  of  April;  another  about  1000  qrs.,  shipment  all 
April;  both  from  tlie  port  of  Bordeaux,  at  33s.  3d. 
^  480  lbs.,  cost  and  freight,  payment  in  London,  less  60 
days'  interest  and  1  °/0  brokerage.  Mr.  J.  T.  Walker, 
London,  will  send  contracts.7* 

The  defendant  said  he  would  telegraph  to  London.  On 
the  23rd  of  March  the  plaintiffs  received  from  the  defend- 
ants the  following  documents : — 

"  London,  50,  Mark  Lane, 
"  22nd  March,  1860. 
"  Sold  for  Monsieur  Ticher,  fils  ain6,  of  Bordeaux,  per 

John  Thos.  Walker, 

"  To  Messrs.  Reid  &  Glasgow, 

"of  Liverpool, 

"  A  cargo  of  about  1000  quarters  white  maize,  of  fair 

average  quality,  for  shipment  at  Bordeaux  (by  a  first  class 

vessel),  in  sound  merchantable  condition,  before  the  20th  of 

April  next,  at  33*.  3d.  per  480  lbs.,  including  cost,  free  on 

board  and  freight  to  a  safe  port  of  discharge  in  United 

Kingdom.     Destination   to  be  given  by  buyers  in  due 

time. 

"Weight  to  be  calculated  at  1015  kilos.  French  as  equal 

to  the  ton  English,  and  payment  by  cash  against  shipping 

documents,  less  60  days'  interest  at  5  °/0  per  annum. 

"  John  A.  Whealer  &  Sons, 
"  As  agents." 
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The  other  contract  was  similar  in  its  terms. 

The  pUinliffeatooce  pointed  out  to  the  defendant  thi 
tenns,  that  tbc  brokerage  of  one  per  cent,  should  be  alk 
were  omitted.  The  defendant  and  be  had  observed  the  t 
siou,  and  would  write  to  Walker  about  it.  The  plninrina 
gare  the  defendant  notice  that  they  should  hold 
responsible  for  the  brokerage.  TV y  alba  ■aids  rea 
the  maire,  which  the;  paid  for  in  fall  without  dedm 
fur  the  brokerage,  and  brougbt  thai  action  to  rec 
J8i,  being  the  brokerage  at  1  per  cent.  The  lea 
A— to!  nonsnited  the  phaatiaVj  turning  leave  to  I 
to  more  to  enter  a  verdict  for  2S£,  and  accordingly, 

AifimmB,  in  thk  Term,  «ht*"Mj  a  rale  to  enter 
verdict  for  the  p*-"1"*.  on  the  giunnda  that  there 
evidence  that  the  pfaunrift  were  entitled  to  the  dedm 
on  brokerage  churned,  and  that  they  were  a 
contracts  from  Walker,  imliiiitjaa}  these  *eo 


L^ric  Teamfe  now  shewed  am- Fast,  the  pWc 
*honU  Wk  renomaned  the  contracts  as  sent  by  Wd 
Instead  of  doing  so  they  chose  u  adopt  them  as  sen 
Second!*-  The  contract  shews  that  the  ihfi  i  if  mil  « 
broker.    A  broker  »  an  agent,  and,  in  order  to  anab 

of  it  that  the  mteatkn  of  the  parties  at  that  he  shall  be 


lanjaaa*,  m  sapport  of  the  nan. — The  « 


li  m  Jam  tiiii  jii  in— I  liafwTii  ■  apaa  ii  The  descripi 
"broker's  aoawent  vraa.me  presmarjom  of  am  hm 
cuncraL-iKd  as  ^rtncicwL  Titr  secant.  pamPpm  was  ant  fan 
at  rte  sons  at*  3*  cucoxt;  Waiker  fcnaneat  was  a.  a 
ht  Aran-  r.  ■aanwr    c>  «aere  a.  cam 
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party  was  expressed  to  be  made  "  between  P.,  of  the  good        1861. 
ship  <?.,  and  G.  W.,  agent  for  E.  W.  and  Son/'  to  whom      ^ — ' 
the  ship  was  to  be  addressed,  and  was  signed  by  G.  W.  r. 

without  restriction,  it  was  held  that  G.  W.  was  personally 
liable.  In  Deslandes  v.  Gregory  (a),  where  the  contract 
was  made  by  "  Gregory  Brothers,  as  agents  to  S.  F.w  and 
signed  "  for  S.  F.  Gregory  Brothers  as  agents,"  it  was  held 
that  Gregory  Brothers  were  not  liable  as  principals.  There 
Crompton,  J.  points  out  that  the  rule  is  "  that  persons  signing 
a  document,  if  they  wish  to  exclude  their  own  liability,  must 
shew  that  they  sign  for  some  other  person."  Lennard  v. 
Robinson  (b)  was  decided  upon  that  principle.  [  Wilde,  B. 
— In  the  present  case,  there  is  nothing  on  the  face  of  the 
instrument  to  shew  that  the  defendant  contracted  as  agent] 
Again,  suppose  the  defendant  had  no  authority  to  bind  his 
principal  as  to  the  term  that  the  plaintiffs  were  to  be  allowed 
brokerage ;  then,  as  it  must  be  conceded,  that  if  the  de- 
fendant had  entered  into  this  contract  wholly  without 
authority  he  would  have  been  responsible ;  he  is  equally  re- 
sponsible for  having  inserted  in  the  contract  one  clause 
as  to  which  he  had  no  authority  to  bind  his  principal. 
Tanner  v.  Christian  (c)  is  an  instance  where  an  agent,  con- 
tracting that  his  principal  should  do  a  certain  act,  was  held 
responsible  upon  his  contract. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute  to  enter  a  verdict  for  the  plaintifls.  The 
first  count  of  the  declaration  sets  out  the  contract  contained 
in  the  memorandum  of  the  22nd  of  March,  and  the  only  ques- 
tion is  whether  the  contract  declared  on  was  proved.  It  is 
not  necessary  to  consider  whether  the  defendant  was  bound 
as  to  the  whole  or  a  portion  only  of  the  matters  to  which  the 

(a)  29  L.  J.,  Q.  B.  93.  (b)  5E.&B.  125. 

(c)  4E.  &B.  591. 


contract  relate*;  became  it  ■  dear  that  he  did  agree  tbi 
Walker  aboold  send  contracts  containing  certain  terna 
la  consequence  of  the  retina]  of  Walker  to  do  so,  the  plain 
tiff  sustained  a  loss  in  respect  of  which  he  is  entitled  t 
r  in  this  action. 


Mabtis,  B. — The  facta  appear  to  be  that  the  defenda!) 
had  received  a  communication  from  Walker  that  he  ha 
these  cargoes  of  maize  for  sale.  An  agreement  was  mad 
that  the  plaintiffs  should  purchase  from  the  defendant1 
principal  two  cargoes  of  maize  at  certain  price*,  ks 
sixty  days'  interest  and  one  per  cent,  brokerage,  am 
that  Walker  should  send  contracts.  In  effect,  the  de 
fendanl,  a  broker,  contracted  that  be  had  authority  to  sel 
on  the  terms  he  had  thus  agreed  on  with  the  plaintiffi 
and  that  Walker  should  send  formal  contracts  on  the  san* 
terms.  That  was  the  personal  contract  of  the  defendan 
made  by  him  as  principal.  If  that  is  not  so,  a  broke 
makes  no  contract  at  all.  If  a  person  gives  authority 
to  a  broker  to  sell  goods  for  him,  and  the  broker  adb 
naming  the  principal,  the  broker  is  not  liable.  But  her 
the  defendant  sold  in  Am  otm  name,  and  agreed  tba 
Walker  should  send  contracts,  that  is,  contracts  containinf 
the  terms  before  mentioned.  Walker  would  not  insert,  it 
the  contracts  sent  by  him,  the  stipulation  as  to  the  deduc 
tion  of  brokerage.  It  is  said  that  the  plaintiffs  might  bavi 
retained  the  contracts.  But  were  they  bound  to  retun 
them  ?  I  think  they  were  not,  and  that  they  were  entitled  u 
keep  the  in  size.  If  not,  in  the  event  of  a  rise  in  the  market 
the  vendor  would  be  able  to  put  the  vendee  in  the  positiot 
of  being  obliged  either  to  lose  the  benefit  of  an  advantageou 
contract,  or  to  accept  the  goods  on  terms  less  advantageou 
than  tliusc  contracted  for. 


EASTER  TERM,    24    VICT. 

Bramwelt,,  6. — I  do  not  think  this  a  clear  case*  The 
question  is,  what  is  the  meaning  of  the  memorandum  signed 
by  the  defendant  ?  First,  it  may  mean  that  the  defendant 
contracts  personally,  so  as  to  be  liable  if  the  maize  is  not 
sent  from  Bordeaux.  Or,  secondly,  that  the  defendant 
contracts  for  a  third  person.  Or,  thirdly,  that  in  respect 
of  the  sale  he  contracts  for  another,  but  binds  himself  that 
contracts  shall  be  sent  by  Walker.  But  for  the  words 
"  Walker,  London,  will  send  contracts,"  I  should  infer  that 
the  defendant  was  liable  as  principal.  In  a  case  put  by  my 
brother  Wilde  during  the  argument,  of  a  house-agent  saying 
to  a  person  "  I  will  let  you  a  house, — A.  shall  send  the 
contract/'  the  inference  would  be  that  the  house  agent  did 
not  bind  himself  to  let  the  house.  Suppose  Walker  had 
sent  contracts  in  the  terms  of  the  defendant's  contract,  and 
the  maize  never  arrived,  would  the  defendant  have  been 
liable  ?  On  the  whole  I  think  the  question  would  be,  Are 
the  contracts  sent  those  which  were  to  come  from  London  ? 
If  not,  the  defendant  is  liable.  The  contract  stated  in  the 
first  count  is  therefore  proved.  I  am  inclined  to  think  that 
the  defendant's  liability  is  not  affected  by  the  fact  that  plaintiff 
did  not  send  back  the  contracts  forwarded  by  Walker.  But, 
if  there  is  anything  in  that  point,  it  should  have  been  raised 
by  plea. 

Wilde,  B. — I  also  think  that  the  verdict  must  be  entered 
for  the  plaintiffs.  The  defendant  was  a  broker  at  Liverpool 
employed  through  Walker,  of  London,  for  a  foreign  principal 
to  sell  two  cargoes  of  maize.  If  the  defendant  had  autho- 
rity to  sell  in  the  way  in  which  he  did,  Ticher  was  his 
principal,  but  undisclosed.  When  the  principal  was  dis- 
closed, the  plaintiff  might  have  had  an  option,  if  the  maize 
was  not  delivered  or  the  contract  otherwise  not  performed, 
to  sue  either  the  principal  or  the  agent    The  defendant  was 
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either  authorised  to  make  the  contra- 
rized,  I  have  shewn  that  the  plainti 
at  their  election.  If  not,  the  defem 
assumed  to  make  a  contract  for  bit 
not  authority  to  make.  Therefore 
ant  would  have  been  liable  on  eithe 
vis.  as  well  for  a  failure  to  delta 
breach  of  his  agreement  that  wrii 
sent  by  Walker.  It  may  be  that 
Walker  had  been  in  all  respet 
the  defendant's  contract,  we  might 
ant's  contract  as  stipulating  that  he 
the  sale  of  the  corn  by  the  princi 
principal  should  be  disclosed,  and  t 
pleted,  the  defendant  should  be  rel 
been  open  to  argument.  Then  i 
plaintiffs'  retention  of  the  contra* 
acceptance  of  the  maize  under  the 
the  defendant's  liability.  But  thei 
that  point  The  only  plea  which  b 
viz.  that  before  any  breach  it  was 
should  be  waived,  abandoned  and  i 
dence  proves  exactly  the  reverse. 
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Smith  and  Another  t>.  Wright.  *%  3. 

X  HE  first  count  of  the  declaration  stated  that  the  plaintiffs  If  a  distrainer 

•  .  .  .        takes  the  dis- 

bj  their  bailiff  had  taken  certain  goods,  to  wit  horses,  which  tress  out  of 
then  were  on  certain  lands  and  premises  held  and  enjoyed  where  it  was 
by  one  G.  Hickman,  as  tenant  thereof  to  the  plaintiffs,  ^undedffw" 
under  a  demise  at  a  certain  yearly  rent,  as  and  in  the  ^^^eof 
name  of  a  distress  for  a  certain  sum,  to  wit  559/.,  then  due  l^wf?1  xue 

of  it,  the 

and  in  arrear  from  G.  Hickman  to  the  plaintiffs,  for  and  on  owner  may 

interfere  and 

account  of  the  said  rent,  and  had  impounded  and  secured  take  it  out  of 

•  .  ,  ,      .  .  •  ,  .his  possession 

the  said  goods  in  a  certain  pound  on  the  most  convenient  without  ren- 
part  of  the  demised  premises,  with  intent  to  appraise  and  lilbf/wtJi^ 
sell  the  same  according  to  the  statutes,  &c.    And  the  de-  o^fo/^nd 
fendant  with  force  and  arms  broke  the  said  pound,  and  brS£n*  ,. 
rescued  the  goods  contrary  to  the  form  of  the  statute,  &c,  tiflfe»  the„ 

°  *  owners  of  a 

whereby  the  plaintiffs  have  been  delayed  in  recovering  colliery,  hav- 

,...  i«  *        •       i      *    i       ^8  distrained 

their  said  rent  in  arrear,  and  have  been  depnved  of  the  two  hones 
means  of  obtaining  satisfaction  of  the  said  rent,  and  of  the  the  defendant 
costs  and  charges  of  the  distress,  and  are  likely  to  lose  the  arrea^from 

name  one  H» the 

same'  lessee  of  the 

The  second  count  (after  stating  the  taking  as  above)  alleged  TOUie]7\ "?" 

v  °  °  /        o        pounded  them 

that  the  plaintiffs  by  their  bailiff  were  about  to  impound  m  the  stable 

.       .  ofan  inn  about 

the  goods,  with  intent  to  appraise  and  sell  the  same  accord-  half  a  mile 

.  .  from  the  pit. 

ing  to  the  statutes,  &c,  and  had  the  goods  in  their  custody  Two  days 
and  possession  under  the  distress,  when  the  defendant,  with  the  piaintifiV 
force  and  arms,  rescued,  took  and  carried  away  the  goods,  brought  the 
and  thereby  prevented  the  plaintiffs  from  impounding  the  ^owlryVr'* 
same  as  they  otherwise  would  have  done,  whereby,  &c  the  purpose  of 

down  into 
the  pit  where  they  had  been  accustomed  to  work.  One  of  the  horses  was  placed  in  a  more- 
able  stable  near  the  pit's  mouth  and  the  other  in  a  skip  ready  to  be  let  down  into  the  pit. 
The  defendant  then  forcibly  took  away  both  horses : — Held,  that  the  distrainer  having  misused 
the  distress,  the  defendant  was  at  liberty  to  retake  his  property  without  being  liable  for  a 
rescue  or  pound  breach. 
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WllQU. 


1 


ij 


Pleas. — First:  Dot  guilty.  Secondly,  to  the  first  cod 
That  the  plaintiffs  did  not  impound  and  secure  the  goc 
Thirdly,  to  the  second  count,  that  the  said  hods  and  p 
mises  were  not  held  or  enjoyed  by  G.  Hickman,  as  ten 
thereof  to  the  plaintifls,  nor  was  the  sum  of  559L,  or  1 
part  thereof  doe  or  in  arrear,  and  that  at  the  time  of  i 
mating  of  the  said  distress,  and  of  the  impounding  then 
the  goods  in  the  second  count  mentioned  were  the  gp 
of  the  defendant,  and  he  had  the  right  to  the  iw»«M»«U 
possession  thereof  and  requested  the  plaintiffs  todefirer  1 
same  to  him,  which  they  refused  to  do;  wherefore  the  defei 
ant  took  away  the  goods  and  prevented  the  plaintifls  fr 
impounding  them.    The  plaintiiEi  took  isme  on  the  pleas 

At  the  trial,  before  BlmcUmrm,  J.,  at  the  Spring  Si 
fordshire  Assises,  the  following  fact3  appeared.  One  Efii 
man  was  tenant  to  the  plahmffi  of  a  colliery  under 
ordinary  mining  lease,  at  the  yearly  sum  of  5GL,  as  a  sorfi 
rent,  and  a  farther  sum  by  way  of  a  mining  rent.  T 
lease  contained  a  pro*  no  for  re-entry  on  noopayme 
The  defendant  was  a  butty  coDier  under  Hirkman,  a 
used  his  own  horses  in  the  immg  operations.  On  t 
Sth  of  September,  1S60,  the  p**'"*^  distrained  for  n 
due  from  Hirkman,  and  seized,  amongst  other  thinj 
three  of  the  defendant  s  horses.  These  were  remo* 
from  the  demised  premises  to  rise  stable  of  an  inn,  aba 
half  a  mHe  oS,  and  notice  was  given  that  they  were  ij 
pounded  there.  The  pfaintilE*  then  took  p*»  ■">«  or*  t 
mine  and  plant  under  the  proviso  for  re-entry.  On  t 
10th  of  September,  by  order  of  MorrelL  one  of  the  a 
prassers  acting  generally  for  the  pointing  two  of  t 
horses  were  brought  to  the  cd5ery  fur  the  purpose  or*  ben 
let  down  the  pit.  and  employed  in  removing  the  xhnb* 


of 


up  m  a  moveaoie 


pit's  mouth*  and  the  other 

be  let  Jown  the  shaft.     The  defendant, 
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of  some  other  persons,  broke  open  the  stable  and  forcibly 

took  away  both  the  horses.     The  value  of  the  horses  was  20£ 

It  was  objected,  on  behalf  of  the  defendants,  that  neither  »• 

Wright. 

of  the  counts  of  the  declaration  was  proved, — the  rescue 
being  after  the  impounding,  and  after  the  removal  of  the 
horses  from  the  pound  for  an  unlawful  purpose ;  that  the 
case  was  not  within  the  statute  2  W.  &  M.  sess.  1,  c  5., 
and  that  treble  damages  were  not  claimed  in  the  declaration. 
A  verdict  was  entered  for  treble  damages,  under  the  statute 
leave  being  reserved  to  move  to  enter  the  verdict  for  the 

defendant 

Gray  having  obtained  a  rule  nisi  for  that  purpose, 

Pigott,  Serjt,  and  Matthews  shewed  cause. — The  distress 
was  originally  lawful ;  the  horses  were  regularly  impounded, 
and  the  defendant  was  guilty  of  a  pound  breach.  At  the 
time  the  horses  were  taken  by  the  defendant  they  had  been 
removed  from  the  stable  where  they  had  originally  been 
placed ;  but,  though  no  doubt  the  plaintiffs'  servants  con- 
templated working  them,  they  had  not  actually  commenced. 
It  is  clear,  upon  the  authorities,  that  the  distrainer  may 
impound  the  distress  wherever  he  pleases:  Com.  Dig.  tit. 
Distress  (D.  1.)  According  to  the  rules  there  laid  down, 
at  the  time  of  the  rescue  the  horses  were  sufficiently  im- 
pounded. It  may,  perhaps,  be  contended  that  the  circum- 
stance of  the  removal  of  the  horses  from  the  stable  in  which 
they  were  originally,  makes  a  difference ;  but  that  is  not 
so.  In  many  cases  some  change  of  the  place  of  pounding 
might  become  absolutely  necessary.  The  original  pound  may 
cease  to  be  in  a  condition  proper  for  the  safe  custody  of  the 
distress ;  in  which  case  it  would  clearly  be  proper  to  remove 
goods  distrained  to  another  pound :  Wilder  v.  Speer(a).  Mere 
change  of  place,  therefore,  does  not  necessarily  destroy  the 

(a)  8  A.  &  £.  547. 
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•  r 


ity  of  the  custody.    It  is  said  that  the  removal  be 

far  an  improper  purpose;  but  it  will  be  sound  that 

all  the  cases  in  which  the  abase  of  a  distress  has  been  hi 

to  make  the  distrainer  a  tuispaasci  ab  initio^  the  abase  1 

taken  place  before  the  impounding.     The  reason  is  clea 

it  is  the  doty  of  the  distrainer  at  once  to  pot  the  distress 

the  custody  of  the  law :   the  omission  to  do  so  indicates ; 

intention  to  apply  the  goods  distrained  to  the  use  of  t 

distrainer.    In  the  case  of  a  distress  far  rent,  tender  mj\ 

impounding  does  not  make  the  detainer  tortious :   The  £ 

Carpenters9  Case  (a).      The  principle  upon  which  this  pr 

ceeds  applies  equally  to  the  case  where,  after  impoundm 

there  is  an  abuse  of  the  thing  distrained*     As  soon  as  tl 

distress  is  impounded  it  is  in  the  custody  of  the  law,  ai 

no  longer  in  that  of  the  distrainer.    It  is  laid  down  I 

Chief  Baron  Gilbert:—"  When  the  beasts  are  in  the  casta 

of  the  law,  the  person  distraining  cannot  be  said  unlawful 

to  detain  what  is  in  the  custody  and  care  of  the  law"  (i 

For  the  same  reason  a  parcofracio  lay  though  the  distrc 

and  impounding  were  without  cause :    Com.  Dig.  tit.  Di 

tress  (D.  2).     Since  the  statute  11  Geo.  2,  c.  19,  a  sale 

the  distress,  contrary  to  the  enactment  of  2  Wm.  &  M.  c 

s.  1,  has  been  held  not  to  make  the  distrainer  a  trespasser  \ 

initio:   Wallace  t.  King (c).    [PbOock,  C.  R— That  was  tl 

case  of  a  sale  within  fire  days  which  is  an  irregularit 

Using  the  distress  is  a  very  different  thing.      Soppo 

the  distrainer  of  a  horse  rode   him  out  hunting,  cou 

not  the  owner  stop  him  ?     WUde,  B. — Would  yon  contei 

that  the  hunter  was  still  in  the  pound?]     The  distre 

would  be  lawful,  notwithstanding  that  the  owner  inig 

hare  an  action  for  the  irregularity.     [A/faeft,  C.  R — Tl 

act  done  was  one  which  the  distrainer  was  not  authorize 

(a)  8  Rep.l47«;  S.C.I  Smith  (*)  Gilbert  qd  Distress,  p.  69 

Lesd.Cas.lll.  (c)  I  II.  BL  13. 
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to  do  at  all, — not  an  irregularity,  which  is  the  doing  some- 
thing which  the  party  has  a  right  to  do  but  in  an  improper  sMJT^ 
manner, — but  a  wrongful  act  altogether.  It  put  an  end  to  w£ 
the  custody  of  the  law,  and  took  away  the  protection  of 
the  pound.]  Surely  a  sale  before  the  time  permitted  by  the 
statute  is  a  wrongful  act,  yet  that  does  not  render  the  dis- 
trainer a  trespasser  ab  initio.  [  Wilde,  B. — Doing  a  right  thing 
at  a  wrong  time  is  not  the  same  as  doing  an  act  wholly 
wrongful.]  In  Rodger*  v.  Parker  (a)  Jervis,  C.  J.,  says,  in 
reference  to  the  constniction  to  be  put  upon  the  1 1  Geo.  2, 
c  19,  s.  19: — "A  subsequent  irregularity  is  not  to  make  the 
distrainer  a  trespasser  ab  initio.  For  the  original  taking 
there  is  to  be  no  action ;  the  distrainer  is  to  be  considered 
as  being  in  possession  of  the  goods,  notwithstanding  a  sub- 
sequent irregularity."  The  defendant  could  not  have 
maintained  either  trover  or  trespass:  Wallace  v.  King  (6). 
Rodger s  v.  Parker  (a).  [  Wilde,  B.,  referred  to  Winterbourne  v. 
Morgan  (c).]  At  all  events  there  was  a  clear  act  of  trespass 
proved ;  the  defendant  could  have  no  right  to  go  upon  the 
plaintiff's  premises  and  break  into  his  stable,  and  the  Court 
has  power  to  allow  the  declaration  to  be  amended  by  the 
insertion  of  a  count  to  meet  the  facts.  [Bramwell,  B. — The 
Court  will  not  amend  where  the  damages  would  be 
nominal] 

Gray  and  Davis,  who  appeared  in  support  of  the  rule 
were  not  called  upon. 

Pollock,  C.  8. — We  are  all  of  opinion  that  the  rule 
should  be  absolute  to  enter  the  verdict  for  the  defend- 
ant. We  think  that  there  was  no  pound  breach,  and 
no  rescue.     As  to  the  application  made  to  us  to  amend  the 

(a)  18  C.  B.  112.  (b)  1  H.  Bl.  13. 

(c)  11  East,  895. 
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1861.        declaration,  I  have  no  wish  to  encourage  actions,  wh< 
^T^Z^      statute  gives  treble  damages,  by  turning  them  inn 
••  actions  of  trespass,  for  the  purpose  of  entitling  a  p 

to  save  his  costs  in  cases  where  we  think  he  ought 
recover. 

Martin,  B. — I  am  of  the  same  opinion.  All  tl 
distrainer  of  goods  obtained  at  common  law  was,  not  tl 
perty  in  the  goods,  but  a  sort  of  pledge ;  and  the  law 
how  that  pledge  is  to  be  used.  No  case  has  been  cited  t 
that,  where  the  distress  is  being  used  in  a  manner  wh 
law  will  not  justify,  the  owner  may  not  interfere  to  j 
the  abuse ;  and  it  would  be  contrary  to  the  spirit  of  I 
if  he  were  not  permitted  to  do  so.  I  have  no  doubt  1 
principle  and  reason,  an  owner  of  property  which  hi 
.  seized  as  a  distress  is  entitled  to  prevent  the  use  of  it 

distrainer  in  a  manner  not  allowed  by  the  law.     This 
{  illustrated  by  a  case,  put  by  the  Lord  Chief  Baron 

I  course  of  the  argument,  of  a  sheep  being  taken  as  a  < 

and  the  distrainer  afterwards  attempting  to  kill  it ; 
it  is  impossible  to  doubt  that  the  owner  would  be  ji 
in  interfering  to  prevent  him  from  doing  so. 

Bramwell,  B. — I  am  of  the  same  opinion.  Th< 
ment  for  the  plaintiff  comes  to  this :  that,  when  onc< 
tress  has  been  impounded,  the  quality  of  "  impounc 
sticks  to  it,  so  that  it  cannot  afterwards  be  got  out 
pound.  I  cannot  agree  to  that.  The  rule  ought  to  b 
absolute. 

Wilde,  B. — I  am  of  the  same  opinion.  I  can  * 
derstand  that  in  some  cases  questions  of  great  nicetj 
arise  respecting  the  right  of  the  owner  of  a  distress  t 
fere  with  the  distrainer  in  his  dealing  with  it     In  t 
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sent  case  the  distrainer  was  guilty  of  a  misuser,  which  was  1861. 
of  a  nature  to  leave  no  doubt  as  to  the  owner's  right  to 
interfere.  Therefore,  I  think,  there  was  no  rescue :  and  I 
think  also  that  there  was  no  pound  breach ;  for  it  seems  to 
roe  that,  under  the  circumstances  of  this  case,  the  horses 
cannot  be  considered,  in  any  sense,  to  have  remained  in  the 
pound,  out  of  which  they  bad  in  fact  been  taken.  On  these 
grounds  I  think  that  the  rule  should  be  absolute. 

Rule  absolute  to  enter  the  verdict 
for  the  defendant  (a). 

(a)  Reported  by  J.  A.  Yonge,  Esq. 


VOL.  VI. — N.  8.  M  M  M  BXGH. 


EASTER    VACATI 


IN   THE  EXCHEQU 

{Appeal from  the  Cour, 


Castle  and  Others 


The  plain-  J. 

tide,  wine  and 


HIS  was  an  appeal  from  the 
Exchequer  in  discharging  a  rule 
plaintiffs,  reported  5  II.  &  N.  p. 
The  case  on  appeal  Bet  out  a 
of  the  evidence,  which  was  as  fo 
distillers  and  wine  and  spirit  m 
and  spirit  n 


chargingware-   defendant  is  8  wine 

county  of  Glamorgi 


Of  tllis  W 


Henry  Penn. — Traveller  for  p 
I  called  on  defendant,  took  order 
and  one  of  brandy.  Sold  by  sat 
brewery  in  Dowlais.  They  were 
wanted  them.     He  was  to  have  i 


plain  tiffs  had 
one  key  and 
the  custom- 
house officer 
another. 
The  " 


buy  of  the 
plain  tiffs,  two 
puncheons 

of  ram  which  were  to  remain  in  bond  till  wanted,  the  deft 
credit.  The  plaintiffs  sent  to  the  defendant  an  invoice  dei 
and  nnmben  with  the  words  "free  six  months,"  which 
might  remain  in  the  plaintiffs'  warehouse  without  charg 
entered  in  the  rum  book  of  their  warehouse  the  poncheoni 
and  proved  that  after  this  entry  they  had  no  power  to  get  tl 
in  the  warehouse  for  two  years,  during  which  time  the  def 
the  plaintiffs  to  take  back  the  goods  or  buy  them  of  him.— 
Chamber  (reversing  the  decision  of  the  Court  of  Exchequc 
to  the  jury  that  the  character  in  which  the  plaintiffs  held  th 
they  held  aa  warehousemen  for  the  defendant,  there  was  evii 
of  the  goods  by  the  defendant  so  as  to  satisfy  the  17th  see 
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and  at  that  time  account  to  be  due.    I  informed  the  plaintiff.        1861. 

Invoice  read: — 

"  Milk  Street,  Bristol, 

«  Mr.  R.  Sworder.  « 23rd  February,  1857.       Swobdkr. 

"Bought    of  Castle    and    Company,    distillers    and 


Castle 
v. 


importers 

of  foreign 

wines 

and  spirits  [dm] 

2 

puns 

rum, 

ex  Maria. 

"138 

98 

31.7 

p  Ct. 

"139 

95 

25.6 

"193    galls.  @  4/2     -        -        40    4     2 

"  Hhd.  Bry.  ex  J.  Lake. 
"C     C  456    57.41  p  Ct.  @  14/  39  18    0 

"Free  6  months    -        -    £80    2     2 

"  Sir,  *=_«* 

"  The  above  remain  in  bond  and  which  you  will  find 
of  a  very  good  quality,  and  hope  will  merit  the  continuance 
of  your  favors.  "  Castle  &  Co." 

That  price  was  market  price.  Saw  him  again  several 
times.  After  sale,  brandy  both  rose  and  fell ;  shortly  after,  it 
rose.  After  credit  expired  I  presented  the  account.  He 
asked  me  if  I  would  take  the  goods  back  or  sell  them  for 
him ;  he  gave  no  reason.  I  said  I  would  do  nothing  of  the 
kind.  I  subsequently  applied.  He  asked  me  again  to  take 
them  back.  I  recommended  him  to  apply  to  the  house.  It 
is  not  uncommon  for  goods  to  remain  in  bond  a  long  time 
after  they  are  sold  and  paid  for. 

Cross-examined— I  did  not  sell  the  brandy  by  sample. 
Defendant  declined  to  pay. 

Nathaniel  Fox,  now  partner  with  plaintiff. — I  was  a  clerk 
there;  we  sell  goods  to  remain  in  bond  till  ordered.  On 
receiving  advice  from  traveller  we  write  off  in  our  warehouse 
bonding  book,  the  goods  in  question.  The  goods  were  in 
our  bonded  cellar  in  Bristol.     We  have  one  key  and  the 

M  m  m  2 
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Customs  another.  It  is  not  for  our  goods  atone.  We  take 
in  goods  for  other  parties.  We  are  the  keepers  and  charge 
for  warehouse  room*  "  Free  six  months"  mean*  they  may 
remain  six  months  without  charge.  This  is  our  book. — 
Entry  read. 

Rum  Book,  page  128. 


Hut. 

Ho 

la* 

J 

P.O., 

OJ. 

Bonded  by. 

ffiK 

55 

When 

Dip.  DUlwi 

mil] 

7. 

" 

T.Dulel& 

Huk 

rtnt/na 
GmiHKhi. 

"'!™to 

ft*  Feb. 
IHT. 

! 

Tbo  ibovB  from  Bum  Bot 

After  that  entry  we  have  do  power  of  getting  the  goods 
out.  This  is  our  book.  (There  was  a  similar  entry  in  the 
brandy  book  as  to  the  cask  of  brandy)- 

This  is  the  way  we  do  it,  and  it  is  the  custom  generally 
at  Bristol.  Most  wine  merchants  here  have  their  bonded 
warehouse.  When  goods  are  warehoused  in  the  warehouse 
of  others  a  transfer  order  is  lodged. 

February  10th,  1859,  defendant  to  plaintiffs: — 
"Messrs.  Castle  &  Co.  "Merthyr, 

"  Sirs,  «  10th  Feb,  1859. 

"You  will  oblige  by  informing  me  the  present  value  of 
the  rum  and  brandy,  that  is  to  say,  what  you  are  willing  to 
give  for  it. 

"  Yours  truly, 

"  Robert  Sworder." 
The  invoice  identifies  articles. 
The  order  for  the  rum  and  brandy  was  a  verbal  one. 
At  the  close  of  the  plaintiffs'  case  the  learned  Judge 
directed  the  jury  to  return  a  verdict  for  the  defendant,  on 
the  ground  that  there  was  no  delivery  or  acceptance  of  the 
goods  to  satisfy  the  17th  section  of  the  Statute  of  Frauds; 
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giving  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  the 
amount  claimed,  if  there  was  any  evidence  on  which  the 
jury  might  find  for  the  plaintiffs. 

H.  71  Cole  argued  for  the  plaintiffs  (a). — There  is  evi- 
dence of  an  acceptance  and  receipt  of  the  spirits  sufficient 
to  satisfy  the  17th  section  of  the  Statute  of  Frauds.     The 
defendant  asked  the  plaintiffs'  traveller  to  take  the  goods 
back  ;    and  on   the  10th   of  February,  1859,  two  years 
after  the  date  of  the  contract,  wrote  a  letter  asking  the 
plaintiffs  to  name  the  price  which  the}*  would  give  him  for 
the  spirits.     That  is  a  constructive  dealing  with  the  goods, 
and  evidence  of  acceptance  of  them   by  the   defendant. 
The  plaintiffs  had  delivered  to  the  defendant  an  invoice 
of  the  spirits,  identifying  the  puncheons  by  marks   and 
numbers,  shewing   that    the   plaintiffs    had   appropriated 
specific  goods,  and  agreed  to  hold  them  for  the  defendant 
After  this  appropriation  of  particular  spirits  to  the  contract 
by  the  plaintiffs,  the  goods  were  entered  in  the  plaintiffs'  ware- 
house book,  and  stood  in  their  bonded  warehouse  as  the 
goods  of  the  defendant     The  effect  was,  that  the  plaintiffs' 
position  with  respect  to  the  goods  was  altered,  and  they  had 
no  power  to  get  the  goods  out     The  case  therefore  falls 
within  the  authority  of  Elmore  v.  Stone  (fl),  where  the  plain- 
tiff, a  horse  dealer  and  livery  stable  keeper,  sold  a  horse 
to  the  defendant  and  by  his  direction  removed  it  from  his 
sale  stable  to  his  livery  stable,  and  it  was  held  that  this 
was  a  sufficient  delivery  of  the  goods  within  the  Statute  of 
Frauds.      The   offer  to  resell  the  goods  is  evidence   of 
acceptance :  Blenkinsop  v.  Clayton  (c).    In  some  cases  it  has 

(a)  Before   Coddmrn,    C.   J.,  (b)  1  Taunt.  458. 

Williams,  J.,  Crompton,  J.,  Byles>  (c)  7  Taunt.  597. 

J.,  and  Keating,  J. 
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been  said  that  there  can  be  no  acceptance  while  the  plaintiff 
has  power  to  object  to  the  quality  of  the  goods.  But  that  is 
contrary  to  Morton  v.  Tibbett  (a),  Buthel  v.  Wheeler  {b)  and 
Browne  v.  Hare{c).  [Crompton,  J. — Those  cases  at  least 
establish  that  the  power  of  objecting  to  the  quality  of  the 
goods  is  not  conclusive  to  shew  that  there  has  been  no 
acceptance  and  receipt  within  the  statute.  Cockbum,  C.  J. 
— It  must  not  be  assumed  that  I  assent  to  the  decision 
in  Morton  v.  Tibbett  (d).  Crompton,  J.— Perhaps  the  true 
rule  is,  that  there  can  be  no  acceptance  while  the  purchaser 
continues  at  liberty  to  reject  the  goods  as  not  being  according 
to  sample  or  contract.]  In  Meredith  v.  Meigh  (e\  it  was 
suggested  that  the  acceptance  and  retention  of  the  bill  of 
lading  by  the  consignee,  might  be  equivalent  loan  actual  re- 
ceipt of  the  goods;  and  on  that  ground  CurrieY.AnderMon(f) 
was  decided.  [Crompton,  J.— In  the  case  of  Meredith  v. 
Meigh (e)  there  must  have  been  an  invoice;  but  an  in- 
voice is  not  the  indicia  of  property  like  a  bill  of  lading.] 
The  defendant  could  at  any  time  have  gone  to  the  ware- 
house and  obtained  the  goods  on  producing  the  invoice 
identifying  particular  casks  as  his.  After  having  retained 
the  goods,  at  the  end  of  two  years  he  is  found  to  be 
dealing  with  them  as  his  own.  Sorely  that  was  evidence 
to  be  submitted  to  the  jury  that  he  had  accepted  them. 
The  plaintiffs  might  have  sued  him  for  warehouse  rent. 
In  Beaumont  v..Brengeri(g),  a  carriage  having  been  pur- 
chased by  a  verbal  contract,  at  the  purchaser's  request 
certain  alterations  were  made  in  it,  and  it  was  removed  by 
the  seller  into  a  back  shop,  the  purchaser  then  called  and 

(a)  15  Q.  B.  4S8.  W.  976,  and  Bunt  v.  Heckt,  8 

(6)  10  Q.  B.  442,  n.  Exch.  814. 

(e)  4  H.  &  K.  633.  (e)  2  E.  &  B.  S64. 

(V)  13  Q.  B.  438.  He  referred  m  29  L.  J.,  Q.  B.  87. 

to  Norman  t.  Phillipt,  14  M.  &  (g)  5  C.  B.  301. 
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requested  the  seller  to  hire  a  horse  and  man  for  him,  and        1861. 
to  send  the  carriage  to  his  house  on  the  following  daj  that      %JT"V^""/ 
he  might  take  a  drive  in  it,  having  previously  intimated  his  »• 

intention  to  take  the  carriage  out  a  few  times  in  order  that, 
as  he  was  about  to  take  it  abroad,  it  might  pass  the  Custom- 
house as  a  second  hand  carriage  ;  it  was  held  that  this  was 
evidence  of  the  acceptance  of  the  carriage.  So  in  Parker 
v.  WalUs{a\  the  spreading  out  seed  thin  was  held  to  be 
some  evidence  of  acceptance. 

Welsby  (with  whom  was  Prideaux),  for  the  defendant. — 
By  the  1 7th  section  of  the  Statute  of  Frauds,  no  verbal 
contract  for  the  sale  of  any  goods,  &c,  for  the  price  of  107. 
sterling  or  upwards,  shall  be  allowed  to  be  good,  unless  the 
buyer  shall  accept  part  of  the  poods  so  sold  and  actually 
receive  the  same,  &c.  Therefore,  in  order  to  satisfy  the 
statute,  there  must  be  both  an  acceptance  and  a  receipt 
[Crompton,  J. — I  have  sometimes  doubted  whether  there  is 
much  distinction  betwenureceipt"and"acceptance.w]  There 
must  be  an  actual  receipt,  just  as  if  the  word  "accept"  was 
struck  out  It  is  a  good  test,  whether  there  has  been  a  receipt 
of  the  goods,  to  inquire  whether  the  seller's  right  of  lien 
remains ;  whether  the  character  in  which  the  seller  holds 
the  goods  is  so  changed  as  to  devest  his  right  of  lien. 
[Cochburn,  C.  J. — That  is  only  another  way  of  putting  the 
question,  whether  he  has  parted  with  the  possession.  Byles,  J. 
— In  the  present  case  the  plaintiff  would  have  had  no  answer 
if  he  had  been  sued  in  trover.  He  had  no  lien,  because 
the  goods  were  sold  upon  a  credit  of  six  months.]  On  the 
expiration  of  the  credit,  the  goods  remaining  in  the  posses- 
sion of  the  seller,  the  lien  revived :  New  v.  Swain  (fl). 
[Williams,  J. — However  that  may  be,  there  was  a  period 

(a)  5  E.  &  B.  21.  Crompton,  J.,  observed  that  this 

(b)  Dan.    &    Llojd,    p.    193.      case  is  referred  to  without  com- 
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when  the  plaintiffs  had  not  a  lien,  and  if  the  statute  wi 
once  satisfied  the  subsequent  revival  of  the  lien  cannx 
affect  the  present  question.}  Though  in  bond,  the  gooc 
were  in  the  vendor's  own  warehouse,  [Bylet,  J. — Tb 
warehouse  is  one  of  which  the  plaintiffs  kept  one  key  an 
the  officer  of  the  Customs  another.  It  was  proved  thi 
"after  the  entry  "in  the  book  the  plaintiffs  "had  no  powc 
of  getting  the  goods  out."]  The  entry  appears  to  have  bee 
made  without  the  knowledge  of  the  defendant.  To  con 
stitute  a  receipt  and  acceptance  within  the  statute,  it  i 
not  enough  that  the  purchaser  has  exercised  some  act  < 
dominion  over  the  goods.  In  Carter  v.  TouuauU  (a),  a  rao 
horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  fa 
the  payment  of  the  price.  It  was  to  remain  with  the  ven 
dors  for  twenty  days  without  any  charge  to  the  vendee.  A 
the  expiration  of  that  time  the  horse  was  fired  and  sent  li 
Kimpton  Park,  for  the  purpose  of  being  turned  out  to  grat 
there,  by  the  direction  of  the  vendee,  and  by  bis  desire  wa 
entered  as  the  hone  of  one  of  the  vendors ;  it  was  held  tha 
there  was  no  acceptance  of  the  horse  within  the  statute  bi 
the  vendee.  Tempest  v.  Fitzgerald  (b)  is  to  the  same  effect 
[Cociburn,  C.  J. — Carter  v.  Teuuaint  has  always  appearec 
to  me  a  startling  case.  Williams,  J. — It  proceeds  on  th< 
ground  that  the  seller  bad  a  lien  ;  here  the  plaintiffs  hat! 
none.]  There  can  be  no  acceptance  where  the  purchase! 
retains  the  right  of  objecting  to  the  goods  as  not  accordion 
to  contract.  That  appears  from  Howe  v.  Palmer  (c)  and 
Hunt  v.  Hecht{d).  \Crompton,  J. — Say  rather — until  he  hat 
had  an  opportunity  of  examining  the  goods,  unless  ho  bat 

went  in  Addison  on  Contracts,  Sale,  p.  324. 

p.  336.  1130,  and  Crow  on  Lien,  (a)  S  B.  &  Aid.  855. 

p.  328.    Byles,  J.,  aaid  that  its  au-  (A)  3  B.  St  Aid.  680. 

thoritj  is  questioned  in  Parsons  (c)   3  B.  &  Aid.  321. 

on  Contracts,  p.  441.     See  also  (d)  8  Exch.  814. 
Blackburn  on   the   Contract    of 
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waived  examining  them.     Byles,  J. — There  was  some  evi-        1861. 
dence  that  the  defendant  agreed  that  the  plaintifis  should      *)T"r^"' 
hold    the  goods  as  warehouse-keepers,  because  after  six     „    »• 

°  m  SWORDBR. 

months  the  plaintifis  were  to  be  at  liberty  to  charge  rent.] 
In  Tempest  v.  Fitzgerald  (a),  after  the  contract  the  purchaser 
rode  the  horse  and  asked  the  vendor  to  keep  it  for  him  for  a 
week.  [Crompton,  J. — The  plaintiffs  are  much  in  the  same 
position  as  if  they  had  not  been  vendors,  but  mere  ware- 
housemen with  whom  a  delivery  order  had  been  lodged  (&).] 

Cole,  in  reply. — The  plaintifis  have  done  all  in  their  power 
to  transfer  thg  goods  to  the  defendant  Marvin  v.  Wallis  (c) 
seems  to  overrule  Carter  v.  Toussaint  (d)  and  Tempest  v. 
Fitzgerald  (a).  In  that  case  there  was  the  same  apparent 
possession  throughout,  but  the  evidence  shewed  that  the 
character  in  which  the  seller  held  the  horse  was  changed. 
It  shews  that  it  is  immaterial  whether  the  seller  retained 
any  lien  or  not  The  invoice  conveyed  to  the  defendant  an 
intimation  that  the  goods  were  warehoused  for  him. 

Cockburn,  C.  J. — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  reversed,  and  the  rule 
made  absolute  to  enter  a  verdict  for  the  plaintifis.  The 
question  for  us  is,  not  how  the  jury  would  have  found  if  it 
bad  been  left  to  them,  but,  whether  there  was  any  evidence 
of  an  acceptance  and  receipt  of  the  goods  to  satisfy  the 
statute.  I  think  that  those  terms  are  equivalent,  and  in  my 
opinion  there  was  such  evidence.  It  appears  that  the  de- 
fendant had  entered  into  a  contract  with  the  plaintiffs* 
traveller  to  buy  the  goods,  and  he  was  to  have  a  right  to 
take  them  whenever  he  thought  fit  In  the  mean  time  the 
goods  were  to  remain  in    the  warehouse  of  the  plaintiffs 

(a)  3  B.  &  Aid.  680.  (c)  6  E.  &  B.  726. 

(b)  Farina  v.  Home,  16  M.  &  (d)  5  B.  &  Aid.  855. 
W.  119,  was  referred  to. 


for  six  mouths  without  payment,  and  afterwards  snbjei 
to  the  payment  of  rent  Tbe  plaintiffs  bad  a  bonde 
warehouse  in  which  they  kept  not  only  their  own  gooc 
but  those  of  other  people.  Tbe  plaintiffs  appropriate 
particular  goods  to  the  defendant,  and  sent  him  an  invow 
specifying  the  goods  so  appropriated.  Some  time  after  tbi 
the  defendant  finding  that  it  did  not  suit  his  convenience  t 
keep  the  goods,  proposed  to  the  plaintiffs'  traveller  to  tak 
them  back,  and  wrote  to  the  plaintiffs  suggesting  that  tbe 
should  do  so. — The  question  is,  whether  these  facts  amom 
to  evidence  of  a  constructive  acceptance  of  the  good 
by  the  defendant.  The  important  particular  which  hi 
existed  in  several  of  the  cases,  Tic,  a  lien  on  the  part  i 
"the  seller,  which  imports  a  right  of  possession  incom 
patible  with  the  possession  of  the  purchaser,  did  not  exii 
here.  Tbe  goods  were  sold  on  credit,  and  it  is  incon 
testable  that  during  six  months  the  buyer  might  hav 
claimed  these  specific  goods.  The  first  point  then  h 
whether,  upon  these  facts,  the  possession  which  the  seller 
retained  was  a  possession  by  virtue  of  their  original  pro 
perty,  or  as  bailees  of  tbe  buyer.  I  think  there  was  evidenc 
that  the  possession  of  the  plaintiffs,  which  had  originally  beei 
as  owners  and  sellers,  had  been  converted  into  a  possessioi 
by  them  as  bailees  for  the  buyer ;  for,  as  soon  as  the  good 
had  been  specifically  appropriated,  the  defendant,  by  virtue  u 
his  right  as  purchaser,  evidenced  by  the  terms  of  the  invoice 
availed  himself  of  hie  right  by  having  the  goods  warehouse* 
in  the  general  warehouse  of  the  sellers,  and  by  requestinj 
the  sellers  to  take  back  the  goods,  and  failing  that  to  reael 
them  for  him.  Under  tbe  contract  he  was  entitled  to  hav< 
the  goods  warehoused  for  a  certain  period  free  of  charge 
and  after  that  at  a  rent ;  and  he  dealt  with  the  goods  as  i 
they  had  been  warehoused  for  him.     This  was  a  construe 
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tive  possession  in  the  buyer,  and  a  constructive  acceptance  1861. 
of  the  goods  by  him.  It  is  unnecessary  to  consider  whether, 
if  the  goods  had  not  been  according  to  the  contract,  the 
defendant  might  have  repudiated  them;  or  whether  the 
case  falls  within  the  rule,  that  where  a  person  chooses  to 
accept  goods  without  exercising  his  right  to  inspect  them 
he  waives  his  right  to  reject  them,  and  must  be  taken  to 
have  accepted  them  without  examination.  The  defend- 
ant was  content  that  the  goods  should  remain  in  the 
plaintifiV  warehouse  till  it  suited  him  to  deal  with  them  as 
owner.  Therefore  that  difficulty  does  not  arise.  A  buyer 
may  well  waive  his  right  to  examine  goods  and  accept  them, 
trusting  to  his  remedy  by  action  if  they  turn  out  not 
according  to  contract.  I  am  clearly  of  opinion  that  there 
was  evidence  for  the  jury;  and,  that  being  so,  according  to 
the  arrangement  at  nisi  prius,  the  verdict  must  be  entered 
for  the  plaintiffs. 

Crompton,  J. — I  am  of  the  same  opinion.  The  only 
question  in  the  Court  below  was  whether  there  was  any 
evidence  to  go  to  the  jury  in  support  of  the  plaintiffs*  case. 
We  do  not  differ  from  the  Court  of  Exchequer  except  in 
thinking  that  there  was  some  evidence  of  the  plaintiffs1 
character  being  changed  from  that  of  seller  to  that  of  ware- 
housekeeper.  I  take  it  to  be  clear  that  where  goods  are 
left  by  a  buyer  in  the  hands  of  the  seller,  who  is  also  a  ware- 
house-keeper or  livery  stable  keeper,  there  may  be  a  change 
in  the  character  in  which  he  holds  the  goods  so  as  to  make 
him  the  agent  for  the  buyer.  Here  I  think  that  there 
was  evidence  to  shew  that  the  defendant  had  admitted 
that  the  goods  had  become  his,  and  remained  in  the 
plaintiffs'  hands  as  warehouse-keepers.  After  that  I  think  he. 
could  not  have  rejected  them,  though  he  might  have  had 
a  remedy  by  action  for  damages  if  they  were  not  according 


to  contract.  I  think  it  is  settled  by  die  eases,  that  where 
the  goods  are  left  by  the  purchaser  with  the  seller  his  cha- 
racter may  be  changed ;  and  that  where  be  becomes  tht 
bailee  for  the  purchaser  the  statute  is  satisfied.  In  Farim 
t.  Home  (a),  it  was  held  that  the  mere  giving  of  a  transfa 
order  for  the  goods  was  not  sufficient,  because  they  were  bek 
by  a  warehouse-keeper  as  agent  for  the  seller ;  bat  where  i 
delivery  order  is  lodged  and  attorned  to  by  the  bailee  hi 
holds  for  the  buyer,  and  the  Statute  of  Frauds  is  oat  of  thi 
question.  The  only  peculiarity  of  this  case  is  that  the  same 
person  wss  both  seller  and  warehouse  keeper.  In  such  case 
io  order  to  satisfy  the  statute,  it  is  necessary  that  there  should 
be  some  evidence  of  a  change  in  the  character  in  whid 
the  plaintiffs  held  the  goods.  Now  it  is  impossible  to  saj 
that  there  was  not  some  evidence  to  shew  that  the  goods 
were  in  the  hands  of  the  plaintiffs  as  warehouse- keeper* 
The  defendant  made  statements  and  wrote  letters  whice 
■hew  that  he  acquiesced  in  the  plaintiffs  holding  the  good; 
as  bis  agents.  Particular  casks  were  appropriated  to  tht 
defendant  by  the  invoice.  The  defendant  kept  the  invoici 
and  may  be  presumed  to  have  assented  to  the  terms  of  it 
The  invoice  states  that  the  goods  were  to  remain  "  free  fo 
six  months."  This  shews  that  the  plaintiffs  would  keep  tb< 
goods  as  warehouse-keepers  free  of  charge  for  a  certain  time 
It  may  therefore  be  inferred  that  the  defendant  knew  ths 
the  plaintiffs  were  warehouse-keepers,  and  assented  to  tbeii 
keeping  the  goods  in  that  capacity  for  him.  When  applied  tt 
for  payment  he  asks  what  the  plaintiffs  will  give  him  for  thi 
rum.  That  is  strong  evidence  of  acceptance.  When  this  i 
taken  in  connection  with  the  entries  in  the  rum  and  brand] 
books,  and  the  proof  that  after  that  entry  the  plaintiffs  couk 
not  get  out  the  goods,  there  is  evidence  of  a  change  of  cha 

(n)  16  M.  &  W.I19,  and  tee  BentuU  v.  flora,  3  B.  ft  C.  423. 
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racter.  After  that  I  think  that  the  defendants  could  not  say 
that  these  goods  did  not  pass  to  them,  though  they  might 
have  brought  an  action  if  they  were  not  according  to  •• 

contract. 


Williams,  J.,  Bylbs,  J.,  and  Keating,  J.,  concurred. 

Rule  absolute  to  enter  verdict  for 
the  plaintiffs. 


IN  THE  EXCHEQUER  CHAMBER, 
(Appeal  from  the  Court  of  Exchequer.) 


Julia  Trew  and  Gardner  Hiorns,  Executrix  and  Executor       May  14. 
of  Frederick   Hiorns,  deceased,  v.  Toe  Railway 
Passengers'  Assurance  Company. 


T. 


HIS  was  an  appeal  against  the  judgment  of  the  Court  h.  effected 
of  Exchequer  in  discharging  a  rule  calling  on  the  defend-  f^danta  a°~ 
ant  to  shew  cause  why  the  nonsuit  should  not  be  set  aside  j^Z  °L 

j  assurance, 

and  a  new  trial  had.    The  pleadings,  policy  of  assurance  tj^^V*1*7 

if  he  should 
sustain  any  injury  caused  by  accident  or  violence,  within  the  meaning  of  that  policy  and  the 
conditions  thereto,  and  should  die  from  the  effects  of  such  injury  within  three  calendar 
months  from  the  happening  thereof,  then  the  funds  and  property  of  the  defendants  should  be 
subject  and  liable  to  pay  the  sum  thereby  assured.  The  policy  contained  a  proviso  that  no 
claim  should  be  made  in  respect  of  any  injury  unless  the  same  should  be  caused  by  some 
outward  and  risible  means,  of  which  satisfactory  proof  could  be  furnished  to  the  directors. 
On  a  Saturday  afternoon  H.  went  to  Brighton  by  railway,  having  a  ticket  which  entitled  him 
to  return  by  it  on  the  following  Monday.  About  seven  o'clock  on  Monday  eveninghe  left  his 
lodgings,  having  expressed  his  intention  to  bathe  before  he  returned  to  London.  His  clothes 
were  found  on  the  steps  of  a  bathing  machine,  and  about  six  weeks  afterwards  a  body  was 
washed  ashore  on  the  Essex  coast,  which  his  brother  and  some  acquaintances  deposed  at  the 
inquest  was  his  body,  but  the  jury  found  that  it  was  the  body  of  a  person  unknown. — Held, 
in  the  Exchequer  Chamber :  First,  that  assuming  H.  died  from  drowning,  that  was  a  death  by 
"  accident"  within  the  meaning  of  the  policy.  Secondly,  that  it  was  a  question  for  the  jury 
whether  H.  died  from  the  action  of  the  water  or  from  natural  causes. 


ZXCHBOTEB  ■XFOKTS. 

■nd  f«cts  sufficiently  appear  in  the  report  of  the  case  m  tl 
Court  below.— (5  H.  &  N.  211.) 

The  question*  for  the  decision  of  the  Court  of  Appe 
were:—  First,  whether,  assuming  the  said  F.  Hioras  to  bai 
been  drowned  at  Brighloo  on  the  evening  of  the  15th  < 
September,  1856,  and  that  his  death  was  not  caused  fa 
suicide,  either  felonious  or  otherwise,  or  by  his  wilful  act  i 
exposing  himself  to  unnecessary  danger  or  peril,  or  whit 
he  was  in  a  state  of  intoxication,  the  plain  tiffis  are  entitle 
to  recover  in  this  action. 

Secondly,  whether  there  was  any  evidence  proper  to  fa 
submitted  to  the  jnry,  that  the  said  F.  Hioms  wan  i 
drowned. 

If  the  Court  should  be  of  opinion  in  the  affirmative  o 
both  questions,  then  the  nonsuit  to  be  set  aside  and  a  nr 
trial  bad.  If  the  Court  should  be  of  opinion  in  the  negaiiv 
on  either  of  the  said  questions,  then  the  nonsuit  to  stand. 


G.  Francis,  for  the  plaintiffs. — First,  there  was  evident 
that  the  deceased  was  drowned  whilst  bathing.  In  th 
Court  below  Martin,  B.,  said: — "I  am  of  opinion  that  th 
rule  ought  to  be  discharged ;  and  I  am  of  that  opinion,  o 
the  assumption  that  there  was  evidence  for  the  jury,  that  th 
person  assured  died  whilst  bathing."  Watstm,  B.,  was  < 
opinion  that,  looking  at  all  the  circumstances,  there  was  soon 
evidence  for  the  jury  that  the  deceased  was  drowned.  Thei 
secondly,  is  drowning  an  accident  witbin  the  terms  of  th 
policy  ?  The  policy  provides  that,  "  if  at  any  time  durin 
his  life,  &c,  the  assured  shall  sustain  any  injury  caused  b 
accident  or  violeoce  within  the  meaning  of  this  policy  an 
the  conditions  hereto,  and  if  the  assured  shall  die  from  th 
effects  of  such  injury  within  three  calendar  months  from  tl 
happening  thereof,  then  the  funds  and  property  of  tl 
Company  shall  be  subject  and  liable  to  pay  the  full  sui 
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hereby  assured  to  the  legal  representatives  or  assigns  of  the        1861. 
assured,"  &c. :  "  Provided  that  no  claim  shall  be  made  under      ^^y — ' 
this  policy  by  the  assured  in  respect  of  any  injury,  unless  *. 

.  .  Railway  . 

the  same  shall  be  caused  by  some  outward  and  visible  means  Passbngzhb' 
of  which  satisfactory  proof  can  be  furnished  to  the  directors.''  Compact. 
Here  the  assured  died  from  injury  resulting  from  accident 
and  caused  by  some  outward  and  visible  means.  In  Taylor's 
Medical  Jurisprudence,  p.  721,  6th  ed.,  it  is  said: — "No 
doubt  now  exists  among  physiologists  that  death  by  drowning 
is  due  to  apncea  or  suffocation,  in  which  condition  breathing 
is  arrested,  and  the  blood  is  at  first  circulated  in  a  state 
unfitted  to  support  animal  life,  and  sooner  or  later  its  circu- 
lation through  the  minute  vessels  of  the  lungs  is  wholly 
arrested ;  thus  producing  the  state  of  asphyxia"  Assuming 
that  the  deceased  was  drowned,  his  death  was  not  caused 
by  natural  disease.  [Cockburn,  C.  J. — That  would  apply 
to  cramp ;  but  suppose  he  died  of  apoplexy  whilst  in  the 
water.  Crompton,  J. — If  his  death  was  caused  by  cramp 
preventing  him  from  swimming,  then  he  died  from  injury 
caused  by  accident ;  but  death  by  apoplexy  is  a  death  from 
natural  disease.  The  Court  below  evidently  considered 
that  the  question  before  them  was,  whether  the  deceased 
died  from  drowning  or  apoplexy.]  If  drowning  be  held  a 
death  from  natural  disease,  all  cases  of  drowning  would  be 
excluded  from  this  policy.  This  subject  was  considered  in 
Sinclair  v.  The  Maritime  Passengers  Assurance  Company(a)t 
where  Cockburn,  C.  J.,  in  delivering  the  judgment  of  the 
Court  said:  "  It  is  difficult  to  define  the  term  '  Accident* 
as  used  in  a  policy  of  this  nature,  so  as  to  draw  with  perfect 
accuracy  a  boundary  line  between  injury  or  death  from  na- 
tural causes,  such  as  shall  be  of  universal  application.  At 
the  same  time  we  think  we  may  safely  assume,  that  in  the 
term  '  Accident,'  as  so  used,  some  violence,  casualty,  or 

(a)  7  Jar.  N.  S.  367. 


vis  major  is  necessarily  involved."  The  bet  that  the  d 
ceased  died  in  the  water  was  evidence  for  the  jury  thai  1 
death  was  caused  by  a  vis  major.  If  he  had  caught  a  cc 
■ma*  from  which  he  ultimately  died,  that  would  not  have  be 
within  the  terms  of  this  policy.  Tke  Miditmd  Bmh* 
Comptmy,  appta,  Bromley,  rasp,  (a),  was  relied  upon  in  I 
Court  below ;  bat  there  Crowder,  J.,  in  delivering  judgmei 
said:  **  Where  the  evidence  is  quite  as  consistent  with  o 
view  as  with  the  other,  the  party  upon  whom  the  onns  I 
fails  to  make  out  his  case." 


Zmja  (with  whom  was  Ptupton),  for  the  defendan 
First,  death  by  drowning  is  not  death  by  "  Accident"  wits 
the  terms  of  this  policy.  The  policy  was  intended  to  ca 
penaate  the  assured,  either  where  injury  short  of  death  * 
caused  by  accident  or  violence,  or  where  death  resulted  fa 
such  injury.  But  the  injury  or  death  must  be  t 
some  outward  and  visible  means  capable  of  a 
proot  It  is  true  that  if  a  person  walks  into  the  water  m 
is  drowned,  that  is  in  one  sense  a  death  from  acridd 
because  it  wsa  uncertain  whether  the  event  would  oca 
but  it  is  no  more  a  death  from  accident,  within  the  ten 
of  this  policy,  than  a  death  from  sun-stroke.  It  may 
different  if  a  nailer  fails  overboard  and  is  drowned.  Tl 
is  the  esse  of  a  person  voluntarily  going  into  an  elemc 
which  might  or  might  not  cause  his  death :  it  is  like  t 
case  of  a  person  who  exposes  himself  to  the  influence  of 
tropical  sun.  But  the  policy  only  protects  the  aasnr 
against  injury,  or  death  arising  from  injury  caused  by  vi 
lence.  [Cochbum,  C.  J. — Suppose  a  person  rushed  into 
house  whilst  it  was  on  fire  to  save  his  child,  and  waa  bm 
to  death,  would  that  be  death  from  "Accident"  within  t 
meaning  of  this  policy  ?]  Since  the  act  of  entering  t 
(«)  17  C.  B.  372. 
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house  was  voluntary,  the  death  could  not  be  said  to  be        1861. 

accidental     In  the  case  of  Sinclair  v.  The  Maritime  Pas-       v^v^/ 

Trew 

senders  Assurance  Company  (a),  the  assurance  was  against  v. 

*  .   .         -  .  .  Railway 

"  any  personal  injury  from,  or  by  reason,  or  in  consequence   Passengers' 

ASSURANCB 

of  any  accident."  Cockburn,  C.  J.,  in  delivering  the  judg-  compakt. 
ment  of  the  Court,  said  :  "  It  is  true,  that  in  one  sense  dis- 
ease or  death  through  the  direct  effect  of  a  known  natural 
cause,  may  be  said  to  be  accidental,  inasmuch  as  it  is  un- 
certain beforehand  whether  the  effect  will  ensue  in  any 
particular  case.  Exposed  to  the  same  malaria  or  infection, 
one  man  escapes,  another  succumbs.  Yet  diseases  thus 
arising  have  always  been  considered,  not  as  accidental,  but 
as  proceeding  from  natural  causes." — Secondly,  assuming 
that  death  from  drowning  is  within  the  terms  of  this  policy, 
there  is  no  evidence  that  the  assured  died  from  drowning. 
His  death  may  have  been  caused  by  apoplexy  or  cramp  in 
the  heart.  \Cockburn>  C.  J. — The  probability  is  greater  that 
he  died  from  drowning  than  from  other  causes.]  By  the 
terms  of  this  policy  it  is  not  enough  that,  probably,  the 
assured  died  from  drowning,  but  the  nature  of  the  death 
must  appear.  [Crompton,  J. — The  same  argument  would 
apply  to  the  case  of  a  person  who  fell  overboard  from  a  ship.] 
There  must  be  evidence  from  which  a  jury  may  reasonably 
and  properly  conclude  that  the  assured  died  from  drowning : 
Toomey  v.  The  London,  Brighton  and  South  Coast  Railway 
Company  (b). —  He  then  argued  that  there  was  no  evidence 
that  the  assured  was  dead. 

Francis  in  reply. — It  appears  by  Taylor's  Medical  Juris- 
prudence, p.  725,  6th  ed.,  that  where  death  occurs  in  the 
water,  it  is  in  very  few  instances  caused  by  apoplexy.  The 
policy  must  be  construed  most  strictly  against  the  assurers. 
The  proviso  that  "  No  claim  shall  be  made  under  this  po- 
(a)  7  Jur.  N.  S.  367.  (b)  3  C.  B.,  N.  S.  146. 

VOL.  VI.  — N.  8.  N  N  N  EXCH. 
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1861.  lie;  by  the  assured  in  respect  of  any  injury,  unless  the  ■ 

»__  shall  be  caused  by  some  outward  and  visible  means,  of  wl 

'■  satisfactory  proof  can  be  furnished  to  the  directors,1*  n 

Puuiotur  to  cases  of  personal  injury,  not  death ;  and  therefore  < 

Amciuc*  ...... 

Commit,  not  apply  to  a  claim  made  by  the  representatives  of  a 

ceased  person. 

Cockbgsji,  C.  J. — We  are  all  of  opinion  that  this  nan 
was  wrong,  and  that  the  judgment  of  the  Court  of  Exi 
quer,  in  refusing  to  set  it  aside,  was  erroneoDC  It  is 
that,  ifquwing  the  deceased  died  by  drowning,  dmwnin 
not  one  of  the  cases  comprehended  in  this  policy  of  a 
ranee.  Mr.  Jjuk  ingeniously  argued  that  the  policy  < 
applies  to  cases  where  from  accident  or  violence  some  tnj 
occurs  from  which  death  may  or  may  not  ensoc  ;  and  i 
ensues  within  three  months,  the  sum  assured  is  pays 
Bat  be  contended,  in  effect,  that  where  the  cause  of  <L 
produces  immediate  death  without  the  intervention  of 
external  injury,  the  policy  does  not  apply;  and  whe 
from  the  action  of  the  water  there  is  no  external  inji 
death  by  the  action  of  the  water  b  not  within  the  meac 
of  this  policy.  That  argument,  if  carried  to  its  extn 
length,  would  apply  to  every  case  where  death  was  im 
diate.  If  a  man  fell  from  the  top  of  a  house,  or  overbc 
from  a  ship,  and  was  killed ;  or  if  a  man  was  suffocated 
the  smoke  of  a  house  on  fire,  such  cases  would  be  exda- 
from  the  policy,  and  the  effect  would  be  that  policies  of 
kind,  in  many  cases  where  death  resulted  from  accid< 
would  afford  no  protection  whatever  to  the  assured, 
ought  not  to  give  to  those  policies  a  construction  which  ■ 
defeat  the  protection  of  the  assured  in  a  large  class  of  ca 
We  are  therefore  of  opinion  that,  if  there  was  evidence 
the  jury  that  the  deceased  died  by  drowning,  that  wa 
death  by  accident  within  the  terms  of  this  policy. 
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The  next  question  is  whether  there  was  evidence  for  the        1861. 
jury  that  the  assured  met  with  his  death  by  drowning.     It      ^^^ 
appears  that  he  went  to  Brighton  for  recreation,  and  there  *- 

Railway 

is  no  reason  to  suppose  that  he  intended  to  commit  suicide.  Passengers' 
He  left  his  lodgings  for  the  purpose  of  bathing,  and  his  Compact. 
clothes  were  found  by  the  water-side,  but  he  himself  was 
not  afterwards  seen.  A  body  was  found  in  the  water  at  a 
distance  from  the  place  where  he  went  to  bathe,  but  not  at 
such  a  distance  that  it  might  not  have  been  carried  there 
by  the  waves.  There  was  some  evidence  that  this  was  the 
body  of  the  assured,  and,  assuming  that  it  was,  the  question 
ought  to  have  been  submitted  to  the  jury  whether  he  met 
with  his  death  by  drowning.  If  they  found  that  he  died 
in  the  water,  they  might  reasonably  presume  that  he  died 
from  drowning.  It  is  true,  that  death  occurs  in  the  water 
in  some  instances  from  natural  causes,  as  apoplexy  or 
cramp  in  the  heart — but  such  cases  are  rare  and  bear  a 
small  proportion  to  the  number  of  deaths  which  take  place 
-from  the  action  of  the  water.  We  think  it  ought  to  be  sub- 
mitted to  the  jury  to  say  whether  the  deceased  died  from 
the  action  of  the  water  or  natural  causes.  If  they  are  of 
opinion  that  he  died  from  the  action  of  the  water  causing 
asphyxia,  that  is  a  death  from  external  violence  within  the 
meaning  of  this  policy, — whether  he  swam  to  a  distance 
and  had  not  strength  enough  to  regain  the  shore,  or  on 
going  into  the  water  got  out  of  his  depth.  For  these  rea- 
sons we  think  that  there  must  be  a  new  trial. 

Award  of  trial  de  nova 


N  N  N   2 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


May  15.  SwiKFEN  r.  BACON. 

B,  »ho  held       \_  HIS  was  a  proceeding  in  error  upon  the  judgment 

tan»nt  from      the  Court  of  Exchequer  on  a  special  case,  reported  an 
year  to  yew 

nnderS.,  after  p-  l«H. 
the  death  of 
&  took  the 

other  imj«L  at  Kennedy,  argued  for  the  plaintiff  (a\ — In  order  to  rend 
*"  tfromth  B  ,enant  wno  t»olds  over  after  the  expiration  of  his  ter 
■ferine  of  s.  and  after  demand  made  and  notice  in  writing  given  i 
law  diiDuted  delivering  up  possession  by  his  landlord,  liable  for  donl 
derieee  gave  value  under  the  4  Geo.  2,  c.  28,  s-  1,  it  is  not  necessa 
to  qoiu  B„  to  shew  that  he  held  over  fraudulently.  The  preaint 
a'bOTi'feie  states  the  object  of  the  act,  "  for  securing  lo  lessors  ai 
Sit"""  landowners  their  just  rights,  and  to  prevent  frauds  fi 
wasentitled,  quently  committed  by  tenants."  With  that  object,  certa 
give  up  poMM-  acts  are  positively  prohibited  under  penalties.  If  it  h 
land  lo  the  been  intended  that  the  enacting  part  should  apply 
those  cases  only  where  the  tenant  is  actually  guilty 
fraud,  it  would  have  been  so  expressed.  Holding  over 
an  act  of  a  dangerous  character  which  may  lead  to  frat 


Httd,  by  the 
Court  of  Ex- 


Chamber 

the  decision 

of  the  Court 

of  Exchequer),  that  B.  was  not  liable  I 

applies  only  when  the  tenant  holds  otb 


thoi 


17  double  rent  under  the  4  Geo.  2,  e.  28,  wh 


(a)   Before  CoeUnam,  C.  J,      J.,  Sglet,  J.,  Hill,  J.,  and  Ki 
William;  J.,  Crompton,  J.,  Witlri,       ixg,  3. 
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Under  the  old  practice  in  the  action  of  ejectment,  as  it 
existed  at  the  time  of  the  passing  of  the  4  Geo.  2,  c.  28, 
several  terms  might  have  elapsed  before  the  landlord  could 
obtain  possession.  A  similar  system  of  legislation  is  found 
in  other  statutes  passed  about  the  time  when  the  4  Geo.  2, 
c.  28  became  law.  For  instance,  the  9  Geo.  2,  c.  36,  s.  1 ; 
15  Geo.  2,  c.  30,  and  19  Geo.  2,  c.  37,  contain  positive 
prohibitions  of  acts  which  might  be  harmless  in  themselves, 
on  account  of  their  mischievous  tendency.  Full  effect  is 
given  to  the  word  "  wilfully*'  by  the  interpretation  now 
suggested,  tf  that  word  had  been  omitted  a  tenant  would 
be  liable  for  holding  over  even  though  he  might  not  know 
that  his  term  had  expired.  "  Wilfully"  means  no  more  than 
intentionally.  [Cockburn,  C.  J. — Does  it  not  imply  an  inten- 
tion to  hold  over  and  resist  the  known  right  of  another  ?] 
Suppose  a  landlord  gave  notice  to  his  tenant  to  quit  at 
Christmas,  and  the  tenant  believed  that  his  term  com- 
menced at  Lady  Day,  and  that  the  notice  to  quit  was  in- 
valid; if  the  tenant  held  over  bona  fide,  which  would  be  a 
question  for  the  jury,  he  would  not  be  liable  for  double 
value  under  this  statute.  But  the  question  when  a  tenancy 
commences  is  one  of  fact,  and  often  difficult  of  solution. 
Again,  suppose  a  man  holding  under  a  lease  for  lives  bad 
reason  to  believe  that  a  life  had  not  dropped,  and  held 
over  bona  fide,  he  would  not  be  liable.  [Crompton,  J. — 
Why  may  not  a  tenant  lawfully  be  in  doubt  to  whom  he  is 
bound  to  give  up  possession  as  landlord?]  The  word 
"  wilfully"  must  be  construed  with  reference  to  the  law  of 
landlord  and  tenant  [Cockburn,  C.  J. — If  a  person  is  to 
be  visited  with  a  penalty  for  doing  a  certain  act,  viz., 
holding  over  with  intent  to  keep  out  his  landlord,  it  must 
be  shewn  that  he  intended  to  do  the  act.  Here  the  de- 
fendant did  not  intend  to  keep  out  his  landlord.  There 
was  no  mens  rea.]     The  defendant  would  have  had  no 
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defence  to  an  ejectment ;  he  was  estopped  from  denying 
the  plaintiff's  title :  Doe  <L  Marlow  t.  Wiggins  (a),  2  Smith's 
Leading  Cases,  654,  and  he  knew  that  his  title  under  her 
had  expired.  [Crompton,  J. — If  yon  could  shew  that  the 
defendant  had  read  Smith's  Leading  Cases,  and  knew  what 
an  estoppel  was,  your  argument  might  be  better  founded.] 
Where  two  parties  are  severally  claiming  as  landlords,  a 
tenant  may  protect  himself  by  going  to  a  Court  of  equity ; 
but  he  must  be  neutraL  Here  the  defendant  was  the 
partisan  of  a  person  whose  claims  he  was  bound  to  resist: 
11  Geo.  2,  c.  19,  sb.  11,  12. 

Manisty  (with  whom  was  Maenamara\  appeared  for  the 
defendant ;  but  was  not  called  upon. 

Cockbubn,  C.  J. — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  affirmed.  Ever  since 
the  case  of  Wright  v.  Smith  (b)9  decided  more  than  half  a 
century  ago,  the  interpretation  put  upon  the  4  Geo.  2,  c.  28* 
has  been  that  when  a  person  holds  over  not  contumaciously 
as  against  tbe  person  entitled  to  the  possession,  but  under 
a  bona  fide  belief  that  he  has  a  right  to  do  so,  the  statute 
does  not  apply.  I  think  it  would  be  very  mischievous,  as  well 
as  contrary  to  the  true  construction  of  the  Act,  if  we  were  to 
hold  otherwise,  for  I  am  strongly  of  opinion  that  **  wilfully" 
holding  over  applies  only  when  a  tenant  holds  over  in  the 
absence  of  a  bona  fide  belief  that  he  is  justified  in  doing 
so.  In  the  present  case,  the  defendant,  who  held  under 
the  testator  as  tenant  from  year  to  year,  accepted  a  fresh 
grant  from  the  devisee ;  after  that  he  found  the  heir-at-law 
disputing  the  will,  and  was  in  doubt  whether  he  was  tenant 
to  the  heir-at-law  or  the  devisee,  not  knowing  whether  the 
devisee  had  power  to  grant  him  a  fresh  term  or  not,  but 

(a)  4Q.B.  367.  (b)  5  Esp.  203.  215. 
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bond  fide  believing  that  the  grant  was  inoperative.  It  is  in 
fact  admitted  that  the  defendant  acted  under  a  bona  fide 
belief  that  Captain  Swinfen  had  the  better  title,  and  that 
the  devisee  had  no  title.  We  do  not  think  that  this  is  a  case 
to  which  the  statute  was  intended  to  apply.  It  has  been 
long  held,  and  we  think  rightly,  that  the  statute  applies 
only  to  the  case  of  a  tenant  who  holds  over  though  he  is 
conscious  that  he  has  no  right  to  retain  possession. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer.) 


Clarke  and  Others,  Representatives  of  Dickenson, 

deceased,  v.  Wright. 


Feb.  8. 


T 


HIS  was  an  appeal  by  the  defendant  against  the  decision  d.,  a  widow, 
of  the  Court  of  Exchequer  in  discharging  a  rule  to  enter  a  g^eVofcer- 

tain  real  pro- 
perty, by  settlement  in  contemplation  of  her  marriage,  dated  the  17th  May,  1830,  reciting 
that,  upon  the  treaty  for  the  marriage,  it  was  agreed  that  her  property  should  be  appointed, 
released  and  conveyed  as  thereinafter  mentioned,  limited  the  property  to  trustees  in  trust  for 
herself  for  life,  with  remainder,  as  to  part,  to  her  husband  for  life,  remainder  to  the  use  of  her 
illegitimate  son,  the  plaintiff,  in  fee,  and  as  to  the  residue,  to  the  plaintiff  in  fee  in  case  he  should 
attain  the  age  of  twenty-one  years,  &c.  She  and  her  husband  subsequently  mortgaged  the  pro- 
perty. In  ejectment  by  the  plaintiff  against  a  person  claiming  title  under  the  mortgagee,  it  was 
proved  that  in  October,  1830,  the  husband  and  wife  let  the  property  toT.,  and  received  the  rents 
of  it  for  some  years.  The  plaintiff  gave  secondary  evidence  of  the  above  settlement,  which 
was  afterwards  put  in  by  the  defendant. — Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer) :  First,  that  the  limitation  in  the  marriage  settlement 
to  the  plaintiff)  though  a  bastard,  was  not  fraudulent  and  void  as  against  the  mortgagee  by 
the  27  Eliz.  c.  4.    Dissentiente  Williams^  J. 

Per  Cockburn,  C.  J.,  and  Wightman,  J. — Because  although  the  limitation  in  the  marriage 
settlement  to  the  illegitimate  son  of  the  wife,  being  the  settlor,  could  not  be  deemed  within 
the  consideration  of  the  marriage  and  was  therefore  voluntary,  vet  the  case  came  within  the 
principle  of  the  exception  engrafted  upon  the  rule,  viz.  that  a  provision  in  a  marriage  settlement 
in  favour  of  existing  children  cannot  be  deemed  fraudulent  within  the  statute  27  "EHz.  c.  4. 

Per  Blackburn^  J. — Because  the  limitation  so  interfered  with  those  which  would  naturally 
be  made  in  favour  of  the  husband,  wife  and  issue,  that  it  must  be  presumed  to  have  been  agreed 
upon  by  all  parties  as  part  of  the  marriage  bargain  that  the  estate  should  be  so  settled. 

Secondly :  that  there  was  evidence  of  the  seisin  of  D.  at  the  time  of  the  execution  of  the 
settlement :  Per  totam  Curiam. 
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nonsuit,  or  for  a  new  triaL  It  appeared  that  the  plaintiff  in 
the  first  instance  gave  secondary  evidence  of  the  settlement 
which  was  afterwards  pat  in  bj  the  defendant.  Id  other 
respects  the  (acts  of  the  case  fully  appear  in  the  report, 
(H.&N.  401.  W.  T.  Dickenson,  the  plaintiff,  baring 
died  since  the  trial,  the  above  mentioned  claimants  were 
made  parties  b  j  suggestion* 


MeUar  {Field  with  him),  argued  for  the  defendant  («). — 
The  first  question  is  whether  a  limitation  in  a  marriage 
settlement  to  the  use  of  an  illegitimate  son  of  the  settlor,  is 
voluntary,  and  therefore  fraudulent  and  void,  by  the  27  Eliz. 
c.  4,  as  against  a  mortgagee  who  is  a  purchaser,  within  the 
meaning  of  that  Act  In  order  to  render  a  settlement  void 
as  against  creditors,  it  is  necessary  to  shew  that  it  was  not 
bona  fide,  or  that  the  settlor  was  in  debt  at  the  time  he 
made  it.  Therefore  a  settlement  may  be  good  as  against  a 
creditor,  though  not  good  as  against  a  purchaser  for  valuable 
consideration.  For  a  long  time  it  was  thought  that  the 
question  whether  a  settlement,  in  consideration  of  natural 
love  and  affection,  was  void  as  against  a  subsequent  pur- 
chaser for  valuable  consideration,  depended  upon  whether 
the  purchaser  had  notice  of  the  prior  settlement ;  bat  it  is 
now  established  that  it  is  immaterial  whether  the  purchaser 
had  notice,  because,  as  against  him,  the  law  implies  fraud. 
The  authorities  on  that  subject  are  reviewed  by  Lord  Ellen- 
borough  in  Doe  d.  Otley  v.  Manning  (b).  The  law  as  there 
laid  down  is  commented  on  in  a  note  to  Shep.  Touch,  by 
Atherley,  p.  64,  8  ed.,  where  it  is  said : — "  Upon  the  whole, 
there  can  be  no  doubt  but  the  Act  of  the  27  Eliz.  avoids 
voluntary  conveyances,  as  such,  against  subsequent  purchasers 
for  a  valuable  consideration.     But  it  only  does  this,  it  is 

(a)  In  last  Michaelmas  Vaca-       Willcs,  J.,  and  Blackburn,  J. 
tion,  Dec.  1  &  3.  Before  Cockburnt         (b)  9  East,  59. 
C.  J.,  Wightman,  J.,  Williams,  J., 


Clark* 


EASTER  VACATION,    24    VICT. 

apprehended,  where  the  purchaser  has  no  notice  of  the 
voluntary  settlement."     Here,  however,  the  mortgagee  had 

no  notice  of  the  settlement.     [JVilles,  J.,  referred  to  Currie  v. 

.  *  Wright. 

v.  Nind  (<?).]     In  Taylor  v.  Jones  (b)  a  ppst-nuptial  settle- 
ment was  held  void  as  to  creditors.   Fortescuc,  M.  R.,  there 
said: — "  I  must  decree  for  the  plaintiffs,  the  creditors,  against 
the  wife  and  children ;   for  though  I  have  always  a  great 
compassion  for  wife  and  children,  yet,  on  the  other  side 
it  is  possible,  if   creditors  should  not   have  their  debts, 
their  wives  and  children  may  be  reduced  to  want"     In 
this  case,  if  Mrs.  Dickenson  could  not,  prior  to  her  marriage, 
have  made  a  settlement  in  favour  of  her  illegitimate  son, 
which  would  be  valid  as  against  a  subsequent  purchaser 
for  valuable  consideration,  what  additional  right  did  she 
acquire  by  her  marriage  ?     Marriage  is  a  valuable  conside- 
ration, but  it  is  a  consideration  limited  to  the  objects  of  the 
marriage.    In  Sugden*s  Vend,  and  Purch.  p.  589, 13  ed.,  it 
is  said : — "  The  marriage  consideration   runs  through  the 
whole  settlement  as  far  as  it  relates  to  the  husband  and  wife 
and  issue ;  but  the  marriage  consideration  will  not  extend 
to  remainders,  to  collateral  relations,  so  as  to  support  them 
against  a  subsequent  sale  to  a  bona  fide  purchaser."    How- 
ever, such  a  remainder,  when  after  a  vested  estate  tail,  has 
been  supported,  on   the  ground   that   the   intent  of  the 
settlor  could  not  have  been  fraudulent,  since  he  interposed 
a  limitation  which  might  prevent  the  ultimate  remainder 
from  taking  effect:   White  v.  Stringer  (c).     An  illegitimate 
son  is  a  stranger,  and  consequently  the  marriage  considera- 
tion does  not  extend  to  him.     In  Osgood?.  Strode (d)  Lord 
Macclesfield  first  laid  down  the  rule  that  the  marriage  con- 
sideration supports  only  the  limitation  to  the  husband  and 
wife  and  their  issue,  and  that  a  remainder  in  fee  to  a 

(a)  1  Myl.  &  C.  17.  (c)  2  Lev.  105. 

(b)  2  Atk.  600.  (d)  2  P.  Wms.  245  ;  10  Mod.  533. 
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collateral  relation  is  voluntary.  There  is,  however,  a  dic- 
tum of  Lord  Eldon,  in  Palvertoft  v.  Putverioft  (a),  that  if 
there  be  father,  tenant  for  life,  with  remainder  to  his  son  in 
tail,  they  may  agree,  upon  the  marriage  of  the  son,  to  settle, 
not  only  upon  his  issue,  but  upon  collaterals,  and  that  the 
limitations  to  the  latter,  though  not  within  the  marriage 
consideration,  may  be  supported,  as  being  within  the  con- 
tract between  the  father  and  son.  In  Roe  d.  Hamerton  v.  Mil- 
ton (b)  a  limitation  to  collaterals,  in  an  ante-nuptial  settle- 
ment was  held  not  to  be  voluntary  and  void  as  against  a 
purchaser  for  valuable  consideration.  But  there,  as  observed 
by  Lord  Campbell,  C-  J.,  in  delivering  the  judgment  of  the 
Court  in  Tarkton  v.  Liddell  (c),  the  party  conveying  and 
settling  the  land  took  a  benefit,  and  had  a  good  considera- 
tion, in  having  part  of  his  lands,  of  which  he  was  seised 
in  fee,  discharged  from  an  annuity.  Other  cases  are  collected 
in  Roberts  on  Voluntary  Conveyances,  sect.  7,  p.  130. 
[Cochburn,  C.  J. — Suppose  two  persons  about  to  marry,  one 
of  whom  has  children  by  a  former  marriage,  and  that  they 
agree  by  articles  to  make  a  provision  for  those  children, 
would  not  that  be  valid  ?  If  so,  why  should  not  the  same 
law  apply  to  illegitimate  children?]  The  settlement  was 
made  before  the  passing  of  the  Poor  Law  Amendment  Act, 
4  &  5  Wm.  4,  c.  76,  s.  57,  by  which  the  mother  of  an 
illegitimate  child,  so  long  as  she  remains  unmarried,  is 
bound  to  maintain  it  as  part  of  her  family  until  it  attains 
the  age  of  sixteen.  Newitead  v.  Searlei  (d)  decided  that  a 
settlement  by  a  widow,  previously  to  her  second  marriage, 
of  her  estate  on  the  children  of  the  first  marriage,  is  not 
fraudulent  and  void  as  against  purchaser  or  creditors.  That 
case  is  cited  in  Sugden's  Vend,  and  Purch.,  p.  589, 13th  ed., 
but  not  approved  of.    It  is  also  reviewed  in  Roberta  on  Vo- 

(a)  18  Ve*.  84.  92.  (c)  17  Q.  B.  390.  415. 

(ft)  SWiii.K.B.958.  (J)  1  Atk.265. 
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luntary  Conveyances,  p.  363,  where  the  author  says,  "At 
most,  perhaps,  when  clearly  understood,  it  is  an  isolated 
case."  Doe  d.  Otley  v.  Manning  (a)  has  settled  the  construction  »• 

of  the  27  Eliz.  c.  4.  In  Chapman  v.  Emery  (b),  where  Lord 
Mansfield  held,  that  a  settlement  by  a  man  after  marriage 
on  his  wife  and  children  was  void  as  against  a  subsequent 
mortgagee,  he  said :  "  Where  a  woman,  about  to  marry  a 
second  husband,  makes  a  settlement  of  her  estate  upon  the 
children  by  her  first  husband,  such  settlement  has  been  held 
good."  But  it  does  not  appear  that  he  approved  of  that  deci- 
sion. In  Doe  d.  Otley  v.  Manning  (a),  Lord  Ellehborough  said : 
"  Much  property  has,  no  doubt,  been  purchased,  and  many 
conveyances  settled  upon  the  ground  of  its  having  been  so 
repeatedly  held,  that  a  voluntary  conveyance  is  fraudulent,  as 
such,  within  the  statute  27  Eliz."  Johnson  v.  Legard(c)  is 
also  an  authority  that  a  limitation  in  a  marriage  settlement 
in  favour  of  collateral  relations  is  void  as  against  a  subse- 
quent purchaser  with  notice,  [Cockburn,  C.  J, — In  Clayton 
v.  The  Earl  of  Wilton  (d\  a  limitation  in  favour  of  the  issue 
of  a  second  marriage  by  the  settlor  was  held  good  as  against 
a  subsequent  purchaser  for  valuable  consideration.]  There 
is  a  notice  of  that  case  in  Sugd.Vend.  and  Purch.,  p.  589,  n, 
13th  ed.,  where  it  is  said : — "  It  is  observable,  that  in  order  to 
support  the  limitations  to  the  daughters  of  the  first  marriage, 
it  was  necessary  to  support  the  remainders  to  the  sons  of 
the  second  marriage.  That  was  of  itself  a  sufficient  ground 
to  support  the  remainder.  It  has,  on  the  same  principle, 
been  considered  that  an  estate  to  a  stranger  may  be  sup- 
ported, under  a  covenant  to  stand  seised,  if  required  to  give 
effect  to  subsequent  limitations  within  the  consideration." 
3o  in  Shep.  Touch.  513,  it  is  said : — "  If  I  covenant  with  R, 
'm  consideration  of  the  marriage  of  my  son  with  the  daughter 

(a)  9  East,  59.  (c)  6  M.  &  Sel.  60. 

(b)  1  Cowp.  278.  280.  (d)  6  M.  &  Sel.  67,  n. 
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1861.        °f  B-,  to  stand  seised  to  the  use  of  R.  (a  stranger)  for  life, 
and  after  to  the  use  of  my  son  and  his  wife  in  tail ;  in  this 
case  the  use  shall  rise  to  R.  albeit  he  be  a  stranger ;  and 
that  for  the  supportance  of  the  remainder,  which  cannot  be 
without  a  particular  estate."    In  the  case  of  St.  Saviour's  in 
Southwark  (a)  it  was  held,  "  that  if  a  man  doth,  in  consi- 
deration that  his  son  shall  marry  the  daughter  of  B.,  cove- 
nant to  stand  seised  to  the  use  of  his  son  for  life,  and  after 
to  the  use  of  other  his  sons,  in  reversion  or  remainder,  these 
uses  thus  limited  in  remainder  are  fraudulent  against  a  pur- 
chaser though  these  first  be  upon  good  consideration,  viz. 
for  marriage."    That  case  is  commented  on  in  Sugden's 
Vend,  and  Purch.,  p.  557,  5th  ed.    Also  in  2  Roll  Abridg. 
«  Uses"  (I.)  pi.  5,  and  Viner's  Abridg.  "  Uses*  (L)  pL  5,  it 
is  said : — "  If  a  man,  in  consideration  that  B.  shall  marry  his 
daughter,  covenants  to  stand  seised  to  the  use  of  B.  and  his 
daughter,  the  remainder  to  C. ;  this  is  a  void  remainder  to 
C,  because  he  is  a  stranger  to  the  consideration."    Betting- 
ham  v.  Wentworth  (&),  Sutton  v.  Chetwynd  (c),  Cormich  v. 
Trapaud(d)9  are  also  authorities  that  a  limitation  in  a 
marriage   settlement  in  favour  of  a  stranger  to  the  con- 
sideration is  void.     In  Johnson  v.  Legard{e\  Lord  JEldon 
expressed  an  opinion  that  limitations  in  a  marriage  settle- 
ment to  the  brothers  of  the   settlor  and  their  issue  were 
voluntary.     \Wightman%  J. — The   settlement  recites   that 
upon  the  treaty  for  the  contemplated  marriage  it  was  agreed 
that  the  estate  should  be  conveyed  as  thereinafter  men- 
tioned ;  therefore  it  would  appear  that  in  consequence  of 
the  treaty  and  upon  the  faith  of  the  settlement  the  marriage 
took  place.]     It  must  be  admitted  that  the  brothers  of  the 
settlor  are  strangers  to  the  consideration  of  the  marriage : 

(a)  Lane,  21.  (d)  6  Dow.  60.  86. 

(6)  1  Chan.  Ca.  243.  (e)  Tur.  &  Russ.  281. 

(c)  3  Meriv.  249. 


EASTER   VACATION,    24    VICT. 

* 

CottereU  v.  Homer  {a).     [Blackburn,  J. — In  that  case  there 
was  no  discussion  as  to  whether  the  settlement  was  volun- 
tary or  not,  or  as  to  what  makes  a  settlement  voluntary ;  it  •• 
was  merely  held  that  that  particular  settlement  was  volun- 
tary.]    In  Staplehill  v.  Bully  (b)  there  is  a  dictum  to  the 
same  effect.     In  Jenkins  v.  Keymis  (c),  by  settlement  made 
on  the  marriage  of  C.  and  B.,  certain  estates  were  limited 
to  the  use  of  C.  for  life,  remainder  to  the  use  of  the  heirs 
of  the  body  of  C.  and  B.,  remainder  to  the  heirs  of  the 
body  of  C,  with  remainders  over ;  and  it  was  held  that  the 
consideration  of  the  marriage  extended  to  the  children  of 
the  second  marriage  of  C.     But  Lord  Hale  appears  to  have 
thought  that  the  consideration  of  the  marriage  might  extend 
to  all  the  estates  in  the  settlement  (d),  which  is  clearly  con- 
trary to  the  later  cases.     In  White  v.  Stringer  (e)  there  was 
a  covenant  in  consideration  of  the  marriage  of  the  first  son 
to  settle  to  him  in  tail,  remainder  to  the  second  son  ;  and  it 
was  held  that  the  limitation  to  the  second  son  was  not  vo- 
luntary and  fraudulent ;  but  that  was  because  the  limitation, 
being  after  the  determination  of  a  vested  estate  tail  which 
might  endure  for  ever,  could  not  be  intended  to  deceive  a 
purchaser;    and,   secondly,   the   purchaser  had  collateral 
security  by  deed  against  the  remainder.     A  bastard  is  a 
mere  stranger :  he  is  not  considered  in  law  as  the  child  of 
his  reputed  parent.   [fVilles,  J. — Is  not  that  too  wide  a  pro- 
position ?     For  some  purposes  he  is  considered  as  next  in 
blood,  as  in  the  case  of  marriage  within   the  prohibited 
degrees.     So,  in  the  doctrine  of  bastard  eigne  and  mulier 
puisne.]     He  is  not  so  connected  with  the   parent  as  to 
come  within  the  marriage   consideration.     The   marriage 
consideration  is  only  valuable  quoad  the  parties  to  the  mar- 

(a)  13  Sim.  506.  Hardres,  395 ;  1  Chan.  Ca.  103. 

(&)  Prec.  Chan.  224.  (d)  1  Lev.  152. 

(c)  1  Lev.  150.  237.     See  also  (e)  2  Lev.  105. 


riage,  or  the  iaane  of  the  marriage.  If  the  children 
former  or  subsequent  marriage  take  aa  purchasers,  th< 
no  reason  why  collateral*  should  not.  [Blackburn, 
In  the  cases  which  hare  been  referred  to  there  was  n« 
deuce  that  it  m  any  part  of  the  bargain  that  there  ahou 
a  settlement  for  the  use  of  collaterals.  On  which  aide  i 
onus  of  proof?  (a).  tyUKtmu,  J. — In  Johnson  r.  Lxgm 
Giffard  argoed  that  it  could  not  be  contended  thai 
marriage  was  the  inducement  for  a  limitation  to  the  bro 
of  the  settlor.]  In  Johnson  v.  Legard  the  only  que 
was  whether  collaterals  took  as  purchasers ;  there  is  not 
in  that  case  to  support  the  distinction  contended  for  m 
other  ride.  In  Littleton,  sect  186,  it  is  said,  "  No  bat 
may  be  a  villeine  unless  he  will  acknowledge  himself  i 
a  villeine  in  a  Court  of  record.  He  is  in  law  quasi  m 
filius."  In  Co.  Litt.  123,  it  is  laid  down  that  "Ah* 
is  not  a  child  within  the  statute  of  Wills,  32  H.  8,  c  1 . 
Gtrrarde,  q.  L,  v.  Worsiey  (<-.),  it  was  held,  that  the  conak 
tion  of  natural  affection  will  not  raise  a  use  to  a  bes 
Li  4  Viu.  Ah.  Bastard  (C.\  and  22  Yin.  Ah.  Uses 
pi.  4,  5,  the  same  doctrine  is  laid  down.  In  Fun 
v.  Robinson  (d)  the  Court  of  Chancery  refused  to  so 
the  want  of  a  surrender  on  behalf  of  an  illegitimate  c 
In  Holhway  v.  MUlard[e)  a  voluntary  settlement  by 
indebted,  in  favour  of  his  illegitimate  child,  was  up 
as  against  subsequent  creditor*  ;  but  the  Vice  Chancellor 
that  the  illegitimate  child  could  not  be  considered  other 
than  as  a  stranger;  and  the  decision  is  rested  on  the  gro 
that  the  word  "voluntary*'  is  not  to  be  found  in  the  sta 
13  Elis.  c  5. 


(a)  On   this   point   Carrie   V.  (6)  6  M.  &  Sel.  60.  6- 

AW,    1    Mjl.    Si    Cr.   17,    and  (c)  3  Dyer,  374,  a. 

Kekemch  v.  Manning,  1  De  Gei,  (d)  Free.  Cbao.  473. 

M.  &  G.  176,  were  referred  to.  (e)  1  Hadd.  414. 


id 
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Lastly,  the  deeds  were  mere  waste  paper  without  proof 
of  the  previous  seisin  of  Mary  Dickenson.  [Blackburn, 
J. — There  was  some  evidence  of  Mary  Dickenson's  seisin 
at  the  end  of  the  plaintiff's  case.  But  at  the  end  of 
the  whole  case,  after  the  defendant  had  put  in  the  settle- 
ment, there  was  ample  evidence.  Willes,  J. — If  a  plaintiff 
proves  that  A.  and  B.  received  rents  at  a  particular  time 
he  may  shew  from  whom  they  had  taken  a  conveyance.] 
The  deed  is  a  mere  statement  by  Mary  Dickenson,  who  is 
not  shewn  to  have  had  an  interest  in  the  property  when  it 
was  executed.  A  party  is  not  bound  by  every  recital  in  a 
deed,  merely  because  he  claims  under  one  who  executed  it. 
[Blackburn,  J. — The  acts  of  ownership  proved  were  primft 
facie  evidence  of  seisin  in  fee.  The  deed  being  put  in  shewed 
that  the  parties  were  not  seised  in  fee,  but  only  interested 
under  the  settlement.]  The  presumption  is  as  to  the  status 
quo,  not  as  to  the  statu  quo  antd.  [Cockburn,  C.  J. — It  is 
not  necessary  to  prove  a  possession  exactly  contemporaneous 
with  the  execution  of  a  deed.  Blackburn,  J. — Take  the 
case  of  a  lease  which  has  subsisted  for  a  hundred  years,  proof 
of  possession  and  payment  of  rent  under  it  would  be  prima 
facie  evidence  of  the  seisin  of  the  grantor.] 

A.  Wills,  for  the  plaintiff. — A  bastard  is  not  a  mere 
stranger  as  regards  the  parent  It  is  true  that  a  covenant 
to  stand  seised  to  the  use  of  the  bastard  does  not  raise  a  use ; 
but  that  is  because  a  covenant  to  stand  seised  requires  one 
of  two  particular  considerations,  viz.,  marriage  or  blood ; 
and  there  might  be  a  difficulty  in  saying  that  a  bastard  is 
related  in  blood.  But  be  is  recognised  by  the  law  as  having 
a  claim  to  be  maintained  by  his  parent,  by  the  statute 
18  Eliz.  c.  3,  s.  2.  There  is  no  obligation  enforceable 
at  common  law  on  a  parent  to  support  even  his  legitimate 
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1861.        children:  MorHmorev.  Wright \a\    If  there  is  a  purchase 

*-^~/      in  the  name   of  an   illegitimate  child,  it  is  deemed  an 
Clarke  ° 

».  advancement  of  the  child,  and  the  use  does  not  result  to 

the  person  who  pays  the  money,  as  it  would  if  the  pur- 
chase were  in  the  name  of  a  stranger:  Sugden's  Vendon 
and  Purchasers,  p.  578,  13th  ecL;  Fearne's  Posthumous 
Works,  p.  327;  2  Fonblanque  on  Equity,  p.  124;  Beck- 
ford  v.  Bechford  (b)  .  The  parent  is  under  a  legal  as  well 
as  moral  obligation  to  support  his  illegitimate  as  well  as 
his  legitimate  children.  Then,  can  a  limitation  in  a  marriage 
settlement  to  an  existing  illegitimate  son  of  the  mother  be 
said  to  be  voluntary  and  void,  consistently  with  the  autho- 
rities on  this  subject?  According  to  the  principle  of  Jenkins 
v.  Keymis  (c\  it  would  seem  that  he  is  within  the  considera- 
tion of  the  marriage.  In  Osgood  v.  Strode  (d),  Jenkbu  v. 
Keymit  is  treated  as  an  existing  authority.  [Blackburn,  J. — 
One  of  the  grounds  of  the  decision  in  Jenkins  v.  Keymis  as 
reported  both  by  Levinz  and  Hardres,  appears  to  have  been 
that  the  Court  could  not  import  fraud  into  a  special  verdict 
which  did  not  find  it.]  It  has  not  been  treated  as  de- 
pending upon  that  ground  in  any  subsequent  case.  The 
decision  in  Newstead  v.  Searles  (<?),  is  res(ed  by  Lord  Hard- 
wicke,  not  upon  any  technical  grounds,  but  upon  the 
broad  basis  of  public  policy.  [Blackburn,  J. —  Suppose, 
independently  of  any  marriage,  the  wife  had  settled  the  pro- 
perty on  her  illegitimate  son  ?]  The  marriage  enabled  her 
to  make  a  binding  settlement  which  she  could  not  have 
done  without  it  There  was  a  legal  as  well  as  ar  moral 
obligation  on  the  mother  to  provide  for  the  plaintiff.  The 
concurrence  of  these  obligations  brings  this  case  within 
the  principle  which  was  applied  in  Newstead  v.  Searles  {e)9 

(a)  6  M.  &  W.  482.  (d)  2  P.  Wms.  245. 

(b)  Lofft,  490.  (e)  1  Atk.265. 
(<?)  1  Lev.  150. 


V. 

Wright. 
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and  Clayton  v.  Lord  Wilton  (a),  and  distinguishes  it  from  1861. 
Johnson  v.  Legard  (b).  Here  the  wife  in  effect  said  to  the  Clarke 
intended  husband  "I  will  not  marry  unless  you  give  up  a 
certain  interest,  to  which  you  would  be  entitled  as  tenant 
by  the  curtesy."  Every  presumption  must  be  made  in 
favour  of  the  settlement :  Ex  parte  Vernon  (c).  In  Kekewich 
v.  Manning  (d)f  the  Lord  Justices  were  inclined  to  infer 
a  consideration  in  favour  of  a  collateral.  Again,  the  limi- 
tation may  be  supported  as  purchased  by  the  intended 
husband  according  to  the  suggestion  in  the  Court  below.— 
He  also  referred  to  Pulvertoft  v,  Pulvertoft  (e)9  Roe  d. 
Hamerton  v.  Mitton  (/.) 

Mellor9  in  reply. — Sir!?.  Sugden,  who  argued  the  case  of 
Clayton  v.  The  Earl  of  Wilton  (a),  states  the  principle  on 
which  it  was  decided:  Vendors  and  Purchasers,  13th  ed., 
p.  589,  n.     [Willes,  J.,  referred  to  Scott  v.  Scott  (g).] 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered. 

Blackburn,  J. — In  this  case  the  decision  of  the  Court 
of  Exchequer  was  appealed  against  upon  two  grounds.  First, 
that  there  was  no  evidence  fit  to  be  submitted  to  the  jury 
of  title  on  the  part  of  Mrs.  Dickenson  to  convey  the 
premises  in  question  by  the  settlement  made  on  her  mar- 
riage with  Mr.  Doncaster,  dated  the  17th  of  May,  1830. 
This  ground  of  appeal  was  disposed  of  on  the  argument ; 
there  was  ample  evidence,  and  the  decision  of  the  Court 
of  Exchequer  on  this  point  was  clearly  right. 

(a)  6  M.  &  Sel.  67,  n ;  3  Madd.  (d)  1  De  Gex,  M.  &  G.  176, 
302.  («)    18  Ves.  84. 

(b)  6  M.  &  Sel.  60.     On  this  (/)  2  Wils.  K.  B.  356. 
point  he  also  referred  to  Dart's  (g)  1 1   Ir.   Eq.   Rep.  487 ;  4 
Vendors  and  Purchasers,  p.  469.  H.  L.  1065. 

(c)  2  P.  Wms.  549. 

VOL.  VI. — K.  S.  O  O  O  EXCH. 
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The  Mcood  ground  of  appeal  ns,  that  the  1 
that  settlement  in  favour  of  the  plaintiff  was  wlwj  a 
Toid  against  the  defendant,  be  being  a  purchaser  tor  van 
On  this  point  the  Court  of  Exchequer  Chamber  took  til 
to  consider. 

On  consideration,  I  hare  come  to  the  eoodosioo  that  t 
limitations  in  question  are  not  voluntary,  and  conaeqoeni 
that  the  decision  of  the  Court  of  Exchequer  oogbt  to 
affirmed. 

We  are  bound  by  decided  cases  to  bold  that  a  settleme 
of  real  estate,  if  not  made  for  a  valuable  consideration,  is  n 
against  a  subsequent  purchaser,  even  with  notice.  Such 
settlement  is  deemed  voluntary,  and  therefore  frandule 
and  void,  though  made  honestly  and  openly  to  provi 
for  the  settlor's  wife  and  children :  Chapman  v.  Emery  (« 
or  bis  mother  and  younger  brothers  and  sisters:  Doe 
Maiming  (b) ;  for  no  moral  consideration,  however  strong, 
sufficient  to  support  a  settlement  against  a  purchaser, 
the  present  case  the  plaintiff  was  the  illegitimate  son  of  tl 
settlor,  treated  by  her  as  if  be  were  her  legitimate  son;  ai 
though,  in  my  opinion,  the  moral  obligation  on  her  part 
provide  for  him  was  as  strong  as  if  he  had  been  her  legil 
male  son,  it  was  not  stronger.  The  limitations,  therefor 
in  his  favour  are,  in  my  opinion,  void  as  against  the  d 
fendant,  unless  it  can  be  shewn  that  they  were  made  for 
valuable  consideration. 

No  extraneous  evidence  was  given  for  the  plaintiff  ■ 
shew  that  there  was  any  valuable  consideration,  not  e: 
pressed  on  the  face  of  (be  deed  in  which  the  limitations  i 
favour  of  the  plaintiff  are  contained.  We  most  say,  on  tl 
construction  of  that  deed  alone,  whether  the  limitations  ai 
voluntary  or  not. 

It  is  a  settlement  made  on  the  marriage  of  a  noma 

Mary  Dickenson,  who  was  seised  of  real  estate  in  fee,  wil 

(o)  Cowp.  278.  280.  (fc)  9  East,  59. 
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William  Doncaster.     She  bad  no  legitimate  children.     If       1861. 
no  settlement  at  all  had  been  made,  the  husband  would,  on      ^arm 
the   marriage,   have   become  seised  in  right  of  his  wife ;  »• 

during  the  coverture  he  would  have  had  the  chance  of  being 
tenant  by  the  curtesy  if  there  were  issue  of  the  marriage, 
and  the  issue  of  the  marriage,  if  there  had  been  any,  would 
have  been  the  heirs  of  the  wife,  and  would,  in  the  ordinary 
course  of  things,  have  inherited  the  estate.  But,  by  the 
settlement  which  the  husband,  William  Doncaster,  executes 
for  the  purpose  of  testifying  his  assent  to  it,  the  estate  is 
settled  to  the  separate  use  of  Mary  Dickenson  for  life,  re- 
mainder as  to  one  part  of  the  premises  to  William  Don- 
caster, the  husband,  for  life,  with  remainder  to  the  plaintiff 
in  fee,  and  as  to  the  residue  of  the  property,  with  remainder 
to  the  plaintiff  in  fee,  in  case  he  should  attain  the  age  of 
twenty-one,  but  if  he  should  die  under  that  age,  unmarried 
and  without  issue,  to  such  use  as  Mary  Dickenson  should 
by  her  will  appoint,  and,  in  default  of  appointment,  to  her 
in  fee. 

So  that,  by  this  settlement,  the  intended  husband  takes 
different  interests  in  the  landed  property  from  that  which  he 
would  otherwise  have  taken.  As  to  the  part  which  is  settled, 
on  him  for  life,  he  takes  a  greater  interest  than  he  other- 
wise would  have  taken ;  as  to  the  residue,  a  smaller  interest, 
inasmuch  as  he  is  not  to  have  the  chance  of  the  tenancy  by 
the  curtesy ;  and  he  consents  to  a  settlement  by  which  the 
children  of  the  marriage  are  totally  deprived  of  the  chance 
of  the  succession  which  they  would  otherwise  have  had. 
It  seems  to  me  that,  though  in  general  it  may  be  supposed 
that  on  a  marriage-treaty,  after  the  interest  of  the  intended 
husband  and  wife,  and  the  issue  of  the  marriage,  is  pro- 
vided for,  the  remainder  of  the  estate  is  left  to  be  disposed 
of  as  the  party  to  whom  it  would  revert  pleases ;  yet,  when 
we  find  the  interests  of  the  husband,  wife  and  issue  so 

o  o  o  2 


a 


much  affected  by  the  seltlen 
was  agreed  by  all  parties,  as  | 
that  the  estate  should  be  thus 
to  marry  the  husband  on  tr 
should  be  thus  made,  varying 
children  of  what  would  othe 
that  the  husband  agreed  to  nn 
this  settlement  should  be  so  n 
tion  comes  to  he,  if  a  limitath 
not  merely  inserted  in  the  ma 
ing  from  its  nature  to  have  be 
the  marriage  bargain,  is  to  be 
be  considered  aa  made  for  the 
marriage  ? 

In  the  argument  the  possib 
support  the  illegitimate  son 
wife  was  mentioned,  and  it  w 
might  have  required  his  intei 
son,  to  prevent  the  possibility 
I  merely  notice  this  argument 
to  it.  I  do  not  believe  that 
was  thought  of,  and  I  think  tl 
settlement  would  have  been  n 

In  my  opinion  the  case  wo 
plaintiff  had  been  some  distar 
first  husband,  or  an  absolute 
had  adopted  and  bred  up  as  b 
Lord  Justice  Knight  Bruce 
are  to  some  extent  adopted 
below  in  this  case.  I  cannot 
to  my  mind.  In  ea  qua  f\ 
jura ;  and  though  doubtless  it 
bridegroom  might  insist  on  hi 
of  the  estate  which  would  otl 
(a)  1  De  Gex 
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his  children  for  her  illegitimate  child,  yet,  in  the  ordinary 
course  of  things,  it  is  to  be  presumed  that  the  stipulation  for 
such  a  provision  originated  with  the  wife,  and  was  assented  •• 

to  by  the  husband  with  more  or  less  reluctance.    But,  though 
this  is'so/it  does  not  follow  that  there  was  no  consideration 
for  the   limitations.     The  husband  got  the  enjoyment  of 
some  part  of  the  wife's  property,  which  he  could  not  have 
had  if  the  marriage  had  not  taken  place.     He  may  have 
got  this  on  cheaper  terms;  he  may  have  been  allowed  to 
take  a  larger  portion  of  her  personal  estate  than  he  would 
have   been  permitted    to   take   if  this  settlement   on  the 
plaintiff  had  not  been  made ;  or  be  may  have  been  allowed 
to  keep  free  a  greater  portion  of  his  own  property  than  he 
would  otherwise  have  done ;  and,  in  consideration  of  these 
substantial  benefits  to  himself,  he  may  have  become  a  party 
to  a  contract  for  this  limitation.     I  do  not  know  that  in 
this  case  these  matters  did  occur,  but  it  seems  to  me  that, 
as  on  every  marriage  settlement  there  are,  to  use  the  lan- 
guage of  Lord  Hardwicke,  reciprocal  considerations  between 
husband  and  wife,  we  ought  not  to  hold  a  limitation  which 
is  not  merely  included  in   the   marriage  settlement,  but 
appears  from  its  nature*to  have  been  really  one  of  the  terms 
of  the  marriage  bargain,  voluntary. 

The  marriage  bargain  is  like  any  other  mutual  agreement 
in  which  there  are  many  terms, — the  promise  by  the  one  party 
to  be  bound  by  all  the  terms  is  a  consideration  for  the  pro- 
mise of  the  other  party  to  be  bound  by  all  the  terms,  so  that 
none  of  them  are  without  consideration ;  though  it  would  be 
quite  possible  that  other  matters  mentioned  at  the  same  time 
were  not  made  part  of  the  terms  of  the  bargain  and  were 
therefore  without  consideration.  And  it  is  forcibly  observed 
in  Dart's  Vendors  and  Purchasers,  p.  580,  that  in  case  of 
marriage  the  impossibility  of  restoring  the  consideration  by 
replacing  either  party  in  their  original  status  is  a  sufficient 
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reason  why  full  effect  should  be  given  to  any  arrangement 

that  formed  part  of  the  equivalent  for  the  change.     It  is 

v.  true  that  the  estate  here  belonged  to  the  wife,  and  that  it 

Wbioht 

is  presumably  at  her  instance  that  the  stipulation  was  in- 
serted. But  it  seems  to  me  that,  when  once  it  is  shewn 
that  the  intended  husband  and  wife  bargained  that  part  of 
what  would  otherwise  have  been  the  joint  fund  of  the  ma- 
trimonial  firm,  should  on  the  marriage  go  in  a  particular 
way,  it  is  immaterial  whether  it  is  part  of  what  the  husband 
would  have  brought  in  that  is  so  settled,  leaving  the  wife's 
contribution  in  the  firm,  or  part  of  the  wife's  contribution 
that  is  so  settled,  leaving  the  husband's  in  the  firm.  It  is 
equally  part  of  the  bargain,  and  so  not  voluntary. 

There  are  some  very  sensible  observations  in  Dart's  Vendors 
and  Purchasers,  pp.  578  and  579,  in  which  I  thoroughly  con- 
cur, and  which  I  adopt  as  part  of  my  judgment.  It  is  there 
said : — "  Unnecessary  difficulty  appears  to  have  been  thrown 
over  the  cases  upon  the  subject  by  a  confusion  between 
the  contract  and  the  consideration  for  the  contract;  the 
common  form  of  objection  is,  that  collaterals  are  not  within 
the  consideration  of  the  marriage  (a).  Now  this  expres- 
sion is,  it  is  submitted,  scarcely  accurate.  If  A.  agreed 
with  B.  to  pay  him  10,000/.  in  consideration  of  his  convey- 
ing his  estate  to  the  use  of  A.  for  life,  with  remainders  over 
in  favour  of  strangers,  and  the  money  were  paid,  and  the 
conveyance  executed  accordingly,  a  question  might  arise 
whether  the  remaindermen  took  beneficially  or  in  trust  for 
A. ;  but  subsequent  purchasers  from  B.  could  hardly  contend 
that  the  limitations  in  the  settlement,  ultra  A.'s  life  estate, 
were  void,  upon  the  ground  of  the  remaindermen  not  being 
within  the  consideration  of  the  10,000/1  (ft).  In  the  case 
of  a  marriage  settlement  the  important  question  seems  to 

(a)  18  Ves.  92. 

(b)  And  see  Ford  v.  Stuart,  15  Bear.  493. 499. 
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be,  first,  whether  the  collaterals  were  within  the  contract ; 
and  secondly,  whether,  if  so,  there  was  a  sufficient  conside- 
ration for  such  a  contract."  w  *• 

Weight. 
"Upon  the  first  question,  considered  merely  as  one  of 

principle,  it  is  submitted  that  where  the  limitations  over 
are  in  favour  of  collateral  relations  or  connections  not 
of  the  settlor  but  of  the  other  contracting  party  (whether 
wife  or  husband),  the  settlement  itself  may  be  consi- 
dered prima  facie  evidence  of  such  other  party  having 
stipulated  for  their  insertion.  So  where,  on  a  settle- 
ment of  the  intended  wife's  estate,  the  limitations  over 
are  in  favour  of  her  own  collateral  relations  in  derogation 
from  the  husband's  marital  right  by  survivorship  (in  case  of 
personalty)  or  as  tenant  by  the  curtesy  (in  case  of  realty). 
Where,  in  any  case  other  than  that  last  referred  to,  the 
limitations  over  are  in  favour  of  the  collateral  relations  or 
connections  of  the  settlor,  such  presumption  cannot  so 
readily  arise ;  but  it  might  be  proved  that  the  other  party 
stipulated  for  their  insertion.  If  such  a  stipulation  cannot 
be  presumed  or  proved,  the  limitations  must,  it  is  conceived, 
be  considered  voluntary  and  void  as  against  a  subsequent 
bonfi,  fide  purchaser." 

Mr.  Dart  states  this  only  as  bis  own  opinion,  without 
asserting  that  it  is  established  by  the  authorities;  but  it 
seems  to  me  that,  on  the  principle  he  thus  states,  the  dif- 
ferent decisions  can  be  reconciled,  and  that  they  cannot  be 
reconciled  in  any  other  way.  Johnson  v.  Legard  (a)  is  the 
case  mainly  relied  upon  by  the  defendant.  There  Sir  John 
Legard,  on  his  marriage,  in  consideration  of  the  marriage 
and  marriage  portion,  settled  his  estate  on  himself  for  life, 
then  to  trustees  to  receive  a  rentcharge  by  way  of  jointure 
to  his  intended  wife,  then  to  trustees  to  raise  portions  for 
the  younger  sons  and  daughters  of  the  marriage,  remainder 
to  the  sons  of  the  marriage  in  tail  male,  remainder  to  the 

(a)  6  M.  &  Sel.  60. 
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sons  of  Sir  John  Legard  by  an) 
remainder  to  the  use  of  Sir  Johr 
for  life,  with  remainder  to  his  so 
Bench,  on  a  case  sent  to  them, 
limitations,  subsequent  to  those 
other  sods  of  Sir  John  Legard 
good  as  against  a  purchaser 
according  to  the  practice  then  e: 
for  this  judgment.  The  Vice  C 
but  his  reasons  are  not  report 
Chancellor  (Lord  Eldon)  revers 
not  material  to  the  present  quest 
that  he  did  not  wish  anything 
doubt  as  existing  upon  his  mil 
King's  Bench.  But  he  did  nc 
the  principle  of  that  decision. 

In  Sutton  v.  Chetwynd  (c),  Sir 
"  the  decision  in  Johnson  v.  Let, 
proposition  that  every  limitation 
and  rendered  valuable  by  the  co 
to  that  extent  (says  be)  1  ent: 
given.  I  say  to  that  extent,  I 
general  proposition  is  sufficient 
sent  case,  and  I  do  not  wish  to  ] 
that  may  be  made  when  the  c 
Court." 

To  the  extent  to  which  Sir 
limits  his  judgment  the  case  of 
goes,  and  so  far  it  seems  to  mi 
principles  1  have  been  stating,  a 
present  case  being  in  favour  of 
two  other  decisions  which,  t 
decision  in  Johnson  v.  Legard, 


(a)  3  Madd.  S8S. 


(c)  8  Meri 
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roe  consistent  with  it,  if  it  is  to  be  understood  as  a  decision        1861. 
adverse  to  these  principles,  and  in  favour  of  the  defendant 
in  the  present  case. 

The  first  of  these  is  Newstead  v.  Searles  (a).     There,  a 
widow  having  children,  and  being  about  to  marry  again,  made 
a  marriage  settlement  under  which  her  husband  took  an  in- 
terest in  the  real  estate  of  the  wife,  in  some  respects  (as  in 
the  principal  case)  greater  than  he  would  have  done  if  there 
had  been  no  settlement,  and  in  some  respects  less ;  and  the 
ultimate  remainder  was  settled  for  the  benefit  of  her  existing 
issue  as  well  as  those,  if  any,  of  the  contemplated  marriage. 
Lord  Hardwicke,    C,  held  that  the  limitations  in  favour 
of  her  existing  issue  were  good  as  against  a  purchaser.     It 
was  said  in  the  argument  before  us  that  this  decision  pro- 
ceeded merely  on  the  ground  of  public  policy ;  but  Lord 
Hardwicke  does  not  say  so.     He  states  the  question  to  be, 
whether  the  articles  of  the  30th  of  April  were  for  a  valuable 
consideration,  and  binding,  or  ought  to  be  considered  as 
voluntary ;  and  he  concludes  by  what  I  understand  as  a 
terse  compendium  of  what  I  have  before  endeavoured  to 
state  as  a  reason  for  supporting  all  limitations  shewn  not 
merely  to  be  included  in  the  marriage  settlement,  but  to  be 
part  of  the  marriage  contract.      He  says  that  there  are 
reciprocal  considerations  both  on  the  part  of  the  husband 
and  wife.     It  was  said  also  in  the  argument  that  Netostead 
v.  Searles  was  an  anomalous  case,  and  not  approved  of; 
but  no  case  was  cited,  nor  do  I  find  any,  in  which  it  has 
been  questioned  or  disapproved  of. 

Lord  Mansfield  in  Doe  v.  Routledge  (b)  cites  it  as  an 
authority.  Lord  Ellenborough  in  his  elaborate  judgment 
in  Doe  v.  Manning  (e),  in  differing  from  Lord  Mansfield, 
treats  Newstead  v.  Searles  with  great  respect,  as  if  he 
thought    it    a    weighty    authority,   as,   no    doubt,   every 

(a)  1  Atk.  268.  (b)  Cowp.  705.  (c)  9  East,  59.  65. 
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decision  of  Lord  Hardwiehe't  most  be,  md  expressly  ci 
it  mi  cave  where  the  settlement  m  founded  on  valnaJ 
consideration.  The  next  cm  is  Clayton  t.  Lard  WUtam  (i 
There  the  settlement  was  to  the  me  of  the  husband,  i 
""J"*-*1  to  trustees  to  receive  the  wile's  jointure,  retrain*] 
to  the  sons  of  the  marriage  in  tail  male,  remainder  to  t 
sons  of  the  husband  bj  an;  future  wife  id  tail  male,  i 
mainder  to  the  daughters  of  the  marriage.  The  Court 
King's  Bench,  including  Lord  EBtnhorcmgh,  C.  J-,  a 
Bayly,  J.,  who  afterwards  formed  part  of  the  Court  car 
fjing  in  Johnson  v.  Legard,  certified  that  a  conveyance  I 
Taloe  to  a  purchaser  was  not  good  against  the  issue  of 
second  marriage,  and  Lord  Eldon,  as  Chancellor,  confirm 
this.  The  reasons  for  this  decision  are  not  given,  so  th 
aa  in  the  caae  of  Johnson  v.  Legard,  we  cannot  be  sure  < 
what  principle  it  proceeded.  It  is  suggested  in  a  work 
high  authority  (Sugden  on  Vendors),  that  it  may  hare  be 
because  the  limitations  to  the  sons  by  the  second  mania; 
were  necessary  to  support  the  limitations  to  the  daughtt 
by  the  first  marriage ;  bat,  as  there  were  trustees  to  pi 
serve  contingent  remainders,  this  was  not  necessary  ev< 
if  the  reason  itself  were  sufficient.  It  is  sometimes  said  th 
the  decision  is  to  be  supported  because  the  persons  ben 
fitted  in  this  case  were  children  of  the  settlor,  whilst 
Johnson  v.  Legard  they  were  collaterals.  But  though  tl 
consideration  for  a  settlement  in  favour  of  a  child  may  1 
better,  of  higher  morality  than  the  consideration  for  one 
favour  of  a  brother,  it  is  in  no  respect  more  of  a  valuab 
consideration  ;  and  after  the  elaborate  judgment  in  Dae 
Manning  (b)  it  seems  tome  impossible  to  suppose  that  Lo; 
EllenboTough  decided  Clayton  v.  Lord  Wilton  on  the  grow 
that  any  voluntary  conveyance  could  be  good  against 
purchaser  for  value.  Clayton  V.  Lord  Wilton  may  be  support* 
(a)  6  M.  &  Sel.  67,  n.  (6)  9  Emit,  59. 
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and  reconciled  with  Johnson  v.  Legard  on  the  principle  that,       1861. 

though,  as  Sir  W.  Grant  says  in  Sutton  v.  Chetwynd,  it  is  not      %T~Y^~' 

true  that  every  limitation  in  a  settlement  is  protected  and  v- 

*  .  .  Wright. 

rendered  valuable  by  the  consideration  of  marriage,  or  even, 
as  is  said  by  Lord  Macclesfield,  C,  in  Osgood  v.  Strode  (a), 
"  though  it  is  to  be  presumed  that  the  wife  and  her  friends 
stipulated  only  for  the  limitations  in  favour  of  the  husband, 
wife  and  issue  of  the  marriage ;"  yet  when,  as  in  New- 
stead  v.  Searles9  and  in  Clayton  v.  Lord  Wilton,  and,  as  I 
think,  in  the  principal  case,  the  limitations  so  interfere  with 
those  which  would  naturally  be  made  in  favour  of  the  hus- 
band, wife  and  issue,  as  to  indicate  that  the  limitations 
must  have  been  discussed,  and  made  part  of  the  marriage 
contract,  part  of  the  reciprocal  considerations  between  the 
husband  and  wife,  that  presumption  is  rebutted,  and  the 
limitations  are  not  voluntary. 

It  is,  I  think,  impossible  to  suppose  that  Lord  JEldon, 
Lord  Ellenborough  and  Bayley  J.,  in  Johnson  v.  Legard 
overruled  the  decision  in  Clayton  v.  Lord  Wilton,  to  which 
they  themselves  were  parties. 

1  cannot  see,  in  any. way,  how  the  two  cases  are  to  be 
reconciled  except  on  the  principle  which,  as  it  seems  to 
me,  is  involved  in  the  judgment  in  Newstead  v.  Searles.  I 
cannot  find  that  this  principle  is  impeached  by  any  of 
the  other  cases,  and,  thinking  it  sound  and  bearing  on  the 
present  case,  I  am  of  opinion  that  the  judgment  ought  to 
be  affirmed. 

Willes,  J.,  said.—  I  am  also  of  opinion  that  the  judgment 
ought  to  be  affirmed :  but,  after  the  elaborate  statement  I 
have  heard,  and  anticipating  those  which  will  follow,  I 
think  that  I  should  not  usefully  occupy  time  in  stating  my 
reasons  at  large. 

(a)  2  P.  Wms.  245.  255. 


KXUHKOTER 

Cockborn,  C.  J. — I  am  of 
the  Court  of  Exchequer  in  tl 
but  I  am  unable  to  concur  in  tl 
sion  of  that  Court  appears  to  hi 
seems  to  have  assumed  that  the 
made  by  the  settlor  on  her  man 
mate  son,  was  not  her  own  spo 
but  was  introduced  into  the  st-tt 
intended  husband,  who  is  suppo 
a  condition  of  his  marrying  the  i 
bring  this  provision  within  the  ci 
I  cannot  concur  in  the  assumptii 
is  founded,  and  I  am  desirous  of  ■ 
on  which  my  judgment  rests, 
limitation  cannot,  in  any  way, 
sideraiion  of  the  marriage :  ne 
that  it  may  be  upheld. 

If  the  construction  of  the  stal 
had  been  ret  integra,  there  hi 
modern  times,  has  had  to  apply 
probably  have  excluded  from  its  i 
made  honestly  and  without  at 
creditors  or  future  purchasers, 
come  under  review  without  elici 
the  forced  and  harsh  constructi 
expounders;  but  its  operation  in 
chasers  for  value,  whether  with 
ances  in  favour  of  relations,  how 
praiseworthy,  if  made  without  va 
too  firmly  established  to  admit  o 
must  now  be  taken  as  definitiv 
even  for  a  man's  wife  and  chil 
moral  point  of  view  the  duty  c 
may  be,  is  bad  against  a  future  p 
consideration  and  voluntary. 
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On  the  other  hand,  it  is  equally  well  established  that  a 

settlement,  made  with  a  view  to  marriage,  on  a  wife  and  the 

issue  of  the  marriage,  will  undoubtedly  be  good  against  a  t>. 

.  .  Wright. 

future  purchaser  for  value  although  without  notice. 

Why  this  distinction  ?  Simply  because  the  estates  and 
interests  created  by  the  settlement  are  acquired  from  the 
settlor  for  a  valuable  consideration,  namely,  the  marriage  of 
the  party  for  whose  benefit,  or  the  benefit  of  whose  issue, 
the  disposition  of  the  property  so  made  is  to  enure,  either 
with  the  settlor,  or  some  near  relative  of  the  settlor,  in  which 
latter  case  the  bargain  may  be  said  to  be  made  with  the 
settlor  just  as  much  as  if  it  had  been  made  with  an  intended 
husband.  In  every  such  case  it  is  manifest  that,  as  to  a  dis- 
position of  property  for  the  benefit  of  the  opposite  party  or 
their  issue,  the  consideration  moves  to  the  settlor.  The 
disposition  has  been  purchased  by  the  marriage  of  the  party 
by  whom  it  may  be  assumed  to  have  been  stipulated  for, 
and  having  been  thus  obtained  for  a  valuable  consideration 
it  is  good  against  the  settlor  and  against  any  future  dispo- 
sition of  the  property  which  he  or  she  may  make,  even  to 
an  innocent  purchaser. 

On  the  other  hand,  a  disposition  made  by  a  settlor  in 
favour  of  his  or  her  own  relatives  not  being  the  issue  of  the 
marriage,  cannot,  as  it  seems  to  me,  be  said  to  be  made  for 
a  consideration  arising  from  the  marriage.  The  settlor  is  only 
exercising  a  right  which  he  or  she  had  before.  No  additional 
right  or  power  in  this  respect  is  derived  from  the  marriage. 
No  doubt,  such  a  disposition  would  not  be  made  without 
the  knowledge  and  acquiescence  of  the  other  contracting 
party,  but  that  acquiescence  adds  nothing  to  the  previously 
existing  right  of  the  settlor.  Nor,  except  under  very  special 
circumstances,  can  it  be  supposed  that  a  disposition  in  favour 
of  the  settlor's  own  relations,  would  be  stipulated  for  by  the 
opposite  party.     Certainly,  such  circumstances,  as  being 


contrary  to  the  ordinary  com* 
be  specially  shewn.  In  the 
being  no  consideration  moving 
disposition  voluntary  in  that  w 
is  so  in  the  largest  sense)  inasr 
any  time  before  the  settleme 
settlor  should  change  his  mind 
such  part  of  it,  this  would  be  i 
contract,  and  there  would  be 
right  to  insist  on  the  provision 
to  no  other  conclusion,  thereft 
marriage  settlement  in  favour 
other  than  the  issue  of  the  ms 
sideration  of  the  marriage,  am 
any  other  consideration,  must 

The  case  of  a  father  tenant 
remainderman  in  tail,  in  a  sett 
son,  stands  on  an  entirely  dil 
very  different  considerations, 
the  tenant  for  life  being  neoesi 
estate,  he  has  a  right  to  stipulf 
as  the  price  of  his  concurrence 
vision  for  his  other  children 
The  consideration,  there,  is  nt 
sent  of  the  settlor  to  give  uj 
resettle  the  estate. 

The  limitation  introduced  i 
favour  of  her  illegitimate  son  l 
within  the  consideration  of  tl 
settlor,  let  us  see  whether  ther 
can  in  any  way  have  been  sti 
husband  so  as  to  make  it  pari 
by  marrying  the  settlor.  The 
the  olher  way.     It  is  suggest* 
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on  a  provision  being  made  for  the  son,  lest,  the  latter  being 
left  destitute,  he,  the  husband,  might  have  to  maintain 
him ;  or  that  from  a  high-minded  generosity  he  may  have  »• 

declined  to  profit  by  bis  wife's  estate,  unless  a  provision 
were  made  out  of  it  for  her  son.     But  these  suggestions  are 
purely  speculative,  and  rest  on  no  proof  of  any  sort ;  while 
it  is  infinitely  more  consistent  with  probability  and  the 
common  experience  of  life  that  such  a  stipulation  should 
have  emanated  from  the  settlor,  to  whom  both  duty  and 
affection  would  suggest  the  propriety  of  making  a  provision 
out  of  her  own  estate  for  her  own  offspring.     The  sug- 
gestion as  to  the  intended  husband  having  insisted  on  the 
provision  for  the  son  from  an  apprehension  of  having  to 
provide  for  him,  is  altogether  answered  by  the  fact  that  an 
estate  for  life  is  secured  by  the  settlement  to  the  husband, 
and  that  consequently  the  limitation  in  favour  of  the  son 
could  not  come  into  operation  until  after  the  husband's 
death;    and,   therefore,   could  afford    him   no   protection 
against  the  contingency  suggested.     Under  these  circum- 
stances I  can  come  to  no  other  conclusion,  than  that  in  no 
point  of  view  can  this  limitation  be  considered  as  within 
the  consideration  of  the  marriage  upon  which  this  settle- 
ment was  made,  and  therefore  that  it  must  in  this  sense  be 
held  to  be  voluntary. 

Nevertheless,  I  am  of  opinion  that  this  limitation  should 
be  upheld.  Upon  the  rule  that  in  a  marriage  settlement 
a  limitation  in  favour  of  the  relatives  of  the  settlor,  other 
than  the  issue  of  the  marriage,  will  be  invalid,  two  excep- 
tions have,  it  seems  to  me,  been  engrafted  by  very  high 
authority.  In  Newstead  v.  Searles  (a),  Lord  Hardwicke 
held  that  in  a  marriage  settlement  the  settlor  might  intro- 
duce a  limitation  in  favour  of  the  children  of  the  former 
marriage ;  while,  in  Clayton  v.  The  Earl  of  Wilton  *(ft), 
(a)  1  Atk.  265.  (b)  6  M.  &  Sel.  67,  n. 
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Ix>rd  Ellenborough  and  the  Court  of  King's  Bench  ophe 
against  a  purchaser  for  value,  a  similar  limitation  in  ia 
riage  settlement  in  favour  of  the  issue  of  the  settlor  bj 
future  wife  in  default  of  issue  of  the  intended  ntariiag 
These  decisions  have  never,  so  far  as  I  am  aware,  be 
impugned.  The  decision  of  Lord  Hardwickt,  io  Nncsta 
v.  Scarlet,  which  has  now  stood  for  upwards  of  a  century, 
cited  by  Lord  St.  Leonards  in  a  recent  work  as  an  existii 
authority.  It  is  evident  that  Lord  Hardwicke  considen 
that  a  provision  in  a  marriage  settlement  in  favour  of  exb 
ing  children  could  not  be  deemed  fraudulent  within  tl 
statute.  It  may  be  that  these  decisions  would  not  stai 
the  test  of  a  very  strict  analysis  or  rigorous  logic ;  but 
must  be  borne  in  mind  that  the  rule  on  which  this  exce 
tion  was  engrafted  was  itself  the  result  of  a  forced  ai 
arbitrary  construction  of  the  statute.  It  is  not  to  be  wo 
dered  at,  that  judicial  exposition  stopped  short  of  applyii 
it  when  the  consequence  was  to  prevent  the  "owner 
property,  on  making  a  settlement  on  marriage,  from  makii 
any  binding  provision  for  his  existing  children.  We  ong 
not,  in  my  judgment,  to  overrule  the  cases  to  which  I  ha 
referred,  llaviug  stood  thus  long  unimpeached,  they  m 
have  led  to  the  introduction  of  similar  provisions  into  mai 
settlements,  and  we  cannot  tell  what  mischief  we  may  occ 
siou  by  overturning  them,  while  no  mischief  can  an 
from  sanctioning  such  limitations  beyond  what  arises  fire 
their  introduction  in  tavour  of  the  issue  of  an  intend 
marriage* 

The  present  case  appears  to  me  to  come  directly  with 
the  principle  of  JVitraton/  v.  Seurtes*  It  was  as  much  d 
duty  of  the  setdor*  Mary  Dickenson*  to  make  provision  ! 
her  illegitimate  son  as  though  he  had  been  legitimate. 
i&  utipo&^bie  uot  to  coucur  in  the  very  appropriate  remar 
ou   this    point   made  by    Cftirnnttl*    3 ,    in    delivering  ti 
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judgment  of  the  Court  of  Exchequer.     This  being  so,  on        1861. 
the  authority  of  Newstead  v.  Searles,  which  I  think  we  ought       'JT^^e 
not  to  overrule,  I  am  of  opinion  that  the  decision  of  the      m  •• 

r  Wright. 

Court  of  Exchequer  should  be  affirmed. 

Wightman,  J.,  said. — I  agree  with  the  Lord  Chief  Justice 
and  for  the  reasons  given  in  the  judgment  he  has  read. 
Though  for  a  considerable  time  I  entertained  very  great 
doubt  on  the  point,  on  the  whole  I  have  come  to  the  con- 
clusion that  the  judgment  should  be  affirmed. 

Williams,  J. — I  am  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  reversed. 

The  authorities  on  the  question  raised  in  this  case,  viz., 
what  shall  be  deemed  a  fraudulent  conveyance  under  the 
statute  27  Eliz.,  are  so  irreconcilable  that  it  seems  more 
advisable  to  consider  and  apply  the  principles  which  have 
been  settled  respecting  it  than  to  rely  on  the  authority  of 
any  particular  decisions. 

It  is  established,  after  no  little  conflict  of  cases,  that 
though  the  statute  speaks  only  of  conveyances,  &c,  "for 
the  intent  to  defraud  and  deceive  such  persons  as  shall 
purchase  the  same  lands,"  &c,  yet  (to  use  the  words  of 
Lord  Ellenborough,  in  delivering  the  judgment  of  the  Court 
in  Doe  v.  Manning  (a),)  "  every  conveyance  without  valuable 
consideration  is  made  void  by  the  statute,  against  a  subse- 
quent purchaser  for  such  consideration,"  because,  as  against 
him,  the  Court  presumes  fraud  from  the  absence  of  con- 
sideration, and  will  not  admit  such  presumption  to  be 
contradicted.  It  follows  that  settlements,  though  made  on 
what  is  called  meritorious  consideration,  as  when  made  in 
the  honest  fulfilment  of  the  moral  duty  of  a  husband  or 
parent  to  provide  for   his  wife  and  children,  are  within 

(a)  9  East,  59. 
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1861.       the  statute,  and  void  as  against  a  subsequent  purchaser  for 

v^^~'      value.    Again,  it  has  never  been  doubted  that  marriage  is 
Cla&ki 

v.  a  valuable  consideration;  so  that  an  ante-nuptial  settlement 

is  not  rendered  void  by  the  statute,  but  is  good  against  any 
subsequent  purchaser.  There  has  been  much  difference  of 
opinion  respecting  the  extent  to  which  the  consideration  of 
marriage  ought  to  be  carried  in  supporting  the  limitations 
of  such  a  settlement,  and  cases  are  not  wanting  in  which  it 
has  been  laid  down  that  every  limitation  in  such  a  settle- 
ment is  protected  and  rendered  valuable  by  the  con* 
sideration  of  the  marriage.  But  subsequent  decisions,  (as 
Sir  W.  Grant  said,  in  Sutton  v.  Chetwynd  (a\)  have  negatived 
this  general  proposition,  and  the  question  left  open  is  that 
which  has  been  the  subject  of  the  argument  before  us,  m, 
what  class  of  limitations  in  the  settlement  the  consideration 
of  marriage  can  properly  be  said  to  support. 

Now,  in  order  that  he  who  claims  under  any  limitation 
may  be  deemed,  as  against  subsequent  purchasers,  to  tab 
for  a  valuable  consideration,  and  not  as  a  volunteer,  it  is 
obviously  necessary  that  he,  or  some  one  on  his  behalf 
should  have  purchased  the  limitation  in  question. 

If  he  can  support  the  limitation  in  his  favour  against  a 
subsequent  conveyance  for  valuable  consideration,  he  moat 
also  be  able  to  support  it  against  a  prior  voluntary  one,  and 
avoid  the  latter  under  the  statute,  in  the  character  of  a 
purchaser  for  value  by  reason  of  a  purchase  made  by  himself, 
— or  some  one  else  for  his  benefit.  Thus  Turner,  V.  C,  in 
Heap  v.  Tonge  (b\  speaking  of  the  cases  in  which  limita- 
tions to  collaterals  in  marriage-settlements  of  the  husband^ 
estate  have  been  held  void,  says : — "  These  cases  proceed  on 
the  ground  that  the  wife  cannot  be  considered  to  stipulate 
on  the  part  of  the  relations  of  the  husband,  and  there  is, 
therefore,  no  one  who  purchases  anything  for  the  benefit  of 

(a)  3  Meriv.  249. 254.  (b)  9  Hare,  90.  104. 
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those  relations.     If  there  be  any  one  purchasing  on  behalf       1861. 
of  collaterals,  the  limitations  are  supported/' 

Now,  in  a  settlement,  in  contemplation  of  marriage,  of  the 
estate  of  the  husband  or  wife,  he  or  she,  to  whom  the  estate 
to  be  settled  belongs,  being  the  grantor  of  the  estates 
created  by  the  settlement,  cannot,  it  should  seem,  be  deemed 
to  have  thereby  purchased  any  one  of  them ;  but  the  party 
to  whom  the  estate  does  not  belong  may  be  regarded  as 
having  purchased  by  the  marriage  all  those  limitations  of 
the  estate  for  which  he  or  she  can  be  proved,  or  fairly  in- 
ferred, to  have  stipulated,  such  as  the  limitations  in  favour 
of  themselves  respectively,  or  their  issue.  And  so  with 
respect  to  limitations  in  favour  of  the  collateral  relations  of 
the  party  to  whom  the  estate  does  not  belong ;  for  it  may 
well  be  presumed  that  such  party  stipulated,  as  part  of  the 
marriage  bargain,  for  their  insertion  into  the  settlement,  and 
so  may  be  properly  regarded  as  having  purchased  them  on 
behalf  of  those  who  are  to  be  benefited  thereby.  But  an 
intended  wife  cannot  be  inferred  to  have  stipulated  on 
the  part  of  the  relations  of  the  intended  husband,  nor 
the  intended  husband  for  the  relations  of  the  intended 
wife. 

Applying  these  principles  to  the  case  before  us,  the  cir- 
cumstances of  which  are,  that  the  estate  belonged  to  the 
wife  and  the  limitation  under  discussion  was  in  favour  of 
her  illegitimate  son ;  the  question  is  whether,  from  the 
terms  and  nature  of  the  settlement  (for  there  is  no  external 
proof),  it  can  be  inferred  that  the  husband  stipulated  for 
this  limitation.  If  it  was  introduced  at  the  instance  of  the 
wife,  she  cannot  be  deemed  to  have  purchased  the  estate, 
in  consideration  of  the  marriage,  on  behalf  of  her  son,  be- 
cause she  cannot  be  regarded  as  purchasing  the  limitation 
which  she  carved  out  of  her  own  estate. 

But  it  hits  been  contended  that  wherever  the  limitations 

p  r  p  2 
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of  a  marriage  settlement  diminish  the  ordinary  interest! 
which  the  party  to w  whom  the  estate  does  not  belong  wouk 
have  acquired  by  the  marriage,  it  ought  to  be  inferred  thai 
the  limitations  of  the  settlement  were  the  subject  of  arrange- 
ment and  bargain  in  contemplation  of  the  marriage ;  and 
accordingly  that,  in  the  present  case,  it  must  be  presumed 
that  there  was  a  bargain  between  the  parties,  to  the  effeci 
that,  if  the  wife  predeceased  the  husband,  he  should  take 
an  interest  for  his  life  in  one  moiety  of  his  wife's  estate 
absolutely,  whether  there  was  a  child  of  the  marriage,  so  as 
to  entitle  him  to  curtesy,  or  not ;  and  that  the  wife  might 
limit  the  other  moiety  to  her  son  in  fee  to  the  exclusion  oi 
the  issue  of  the  marriage.  I  do  not  at  all  dispute  this  pro- 
position, but  the  existence  of  such  a  bargain  does  not  justlj 
lead  to  an  inference  that  the  husband  stipulated  for  these 
limitations;  on  the  contrary,  when  the  ordinary  rights  o 
the  husband,  or  of  his  issue  by  the  marriage,  are  diminished 
the  natural  presumption  is  that  the  wife  insisted  on  suet 
diminution,  and  he  must  be  deemed  to  have  been  induced 
by  the  consideration  of  her  acceding  to  the  marriage,  tc 
allow  her  to  deal  with  her  estate  according  to  her  owi 
wishes,  at  the  sacrifice  of  his.  It  cannot  be  properly  as- 
serted that  such  a  bargain  is  a  concession  to  the  husband  ii 
consideration  that  he  will  marry  the  wife ;  but  it  is  rathei 
a  concession  to  the  wife  that,  if  she  will  many  him,  sh< 
shall  be  allowed  to  settle  her  own  estate,  as  her  wishes  maj 
guide  her,  in  favour  of  the  objects  of  her  bounty :  in  othei 
words,  that  she  shall  be  allowed  to  make  a  voluntary  set- 
tlement of  it  Suppose  a  case  of  a  marriage  settlemen 
where  a  still  stronger  inference  arises  that  it  must  hav< 
been  the  result  of  a  matrimonial  bargain,  as  where  the  hua 
band  consents  that  the  whole  estate  of  the  wife  shall  go 
after  her  death,  to  such  persons  as  she  shall  by  deed  o\ 
will  appoint,  would  not  her  appointees  under  such  a  settle 
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ment  be  volunteers  ?     Could  it  be  said  that  they  are  not  so,       1861. 

because  the  wife  must  be  deemed  to  have  bargained  with      ^T^^^ 

°       u  Clarke 

the  husband  that  she  should  have  the  power  to  give  her  ». 

i       .         .*     i  Wright. 

estate   to  whomsoever  she  liked,   and  to  deprive,  if  she 

wished  it,  both  himself  and  his  issue  by  her  of  any  parti- 
cipation in  her  estate? 

In  the  present  case  it  appears  to  me,  on  the  principles 
above  stated,  that  since  the  limitation  in  question  was 
created  by  the  wife,  in  favour  of  her  illegitimate  son,  out  of 
her  own  estate,  and  it  has  not  been  proved,  nor  can  it  be 
justly  inferred,  that  the  son  himself  or  the  husband  or  any 
one  else  purchased  the  limitation  on  behalf  of  her  son,  it 
must  be  deemed  to  have  been  created  without  any  valuable 
consideration,  and  so  to  be  fraudulent  within  the  statute. 

But  it  is  said  that  our  decision  ought  to  be  governed  by 
the  authority  of  Newttead  v.  Searles  (a).  In  that  case  a  widow, 
previous  to  her  second  marriage,  with  the  consent  of  her 
intended  husband,  settled  her  estate  upon  her  issue  by  a 
former  marriage,  provided  that  if  there  should  be  issue  of 
the  second  marriage  such  issue  should  have  an  equal  share 
with  the  issue  of  the  former  marriage ;  the  husband  and 
wife  afterwards  mortgaged  the  estate  to  a  person  who  had 
notice  of  the  settlement  Lord  Hardwicke  said  the  question 
was  whether  the  articles  were  for  a  valuable  consideration 
and  binding,  or  ought  to  be  considered  as  voluntary  and 
fraudulent  with  respect  to  subsequent  creditors  or  pur- 
chasers ;  and  if  he  was  to  lay  it  down  as  a  rule  that  such 
articles  were  not  binding,  it  would  become  impossible  for 
a  widow,  on  her  second  marriage,  to  make  any  certain  pro- 
vision for  the  issue  of  a  former  marriage,  and  the  second 
husband  might  then  contrive  to  defeat  the  provision  made 
for  those  children.  Taking  the  case  with  all  its  circum- 
stances, he  thought  the  settlement  no  voluntary  agreement, 

(a)  1  Atk.  265. 
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but  a  binding  one.  He  added,  that  it  would  be  difficult  t< 
show  that  such  a  limitation  bad  been  held  fraudulent  ani 
void  as  against  subsequent  purchasers  or  creditors. 

It  may  be  remarked,  with  respect  to  this  judgment,  tha 
Lord  Hardwicke  does  not  say,  expressly,  that  the  limitatioi 
to  the  issue  of  the  former  marriage  was  upon  a  valuable  const 
deration.  He  adverts,  it  is  true,  to  tbe  existence  of  reciproca 
considerations,  both  on  the  part  of  the  husband  and  wife,  bj 
the  provision  under  the  articles  for  the  children  of  the  second 
marriage;  but  this  appears  to  me  (with  deference  to  whai 
is  said  in  the  judgment  of  the  Court  in  Doe  i.  Manning  (a),] 
to  be  at  least  as  much  for  the  purposes  of  strengthening  his 
observation,  that  such  a  limitation  had  never  been  held,  noi 
ought  to  be  held,  fraudulent,  as  for  asserting  that  it  was  sup- 
ported by  a  valuable  consideration.  And  it  should  be  fur- 
ther observed  that  in  the  year  1737,  when  this  decree  wat 
made,  the  law  had  not  been  yet  settled,  as  it  has  since  been, 
that  every  limitation  without  a  valuable  consideration  wat 
fraudulent  under  the  statute  as  against  a  subsequent  pur- 
chaser for  value.  Six  years  later,  in  White  v.  Santo*  (A), 
Lord  Hardwicke  himself  says : — "  I  have  heard  it  said  in  this 
Court  that  there  are  reasonable  voluntary  settlements,  which 
they  will  not  interpose  to  disturb  upon  the  construction  ol 
these  statutes  (13  &  27  Eliz.) ;"  and  in  the  same  judgment 
he  had  previously  said : — "  I  hardly  know  an  instance  where 
a  voluntary  conveyance  has  not  been  held  fraudulent  against* 
subsequent  purchaser."  And  twenty  years  later,  in  Cadogan 
v.  Kennet  (c),  we  find  Lord  Mansfield  saying : — "  The  sta- 
tute 27  Eliz.  c.  4,  does  not  go  to  voluntary  conveyances 
merely,  as  being  voluntary,  but  to  such  as  are  fraudulent" 
And  in  Doe  v.  Routledge  (d)  the  same  Judge  said  that  in 
the  statute  there  was  not  a  word  that  impeached  voluntary 

(a)  9  Bait,  S9.  64.  (e)  Cowp.  432.  434. 

(6)  S  Atk.410.  412.  (d)  Cowp.  705. 
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settlements  merely  as  being  voluntary,  but  as  fraudulent        1861. 
and  covinous. 


It  may  likewise  be  observed,  in  order  to  prove  bow  far  «. 

J  .  Weight. 

from  settled  the  law  on  this  subject  was  at  the  time  when 

Newstead  v.  Searles  was  decided,  that  Lord  Hardtoicke  in 
that  case  relies  on  the  fact  that  the  mortgagees  had  notice 
of  the  marriage  settlement,  which,  according  to  the  doctrine 
since  established,  does  not  at  all  affect  the  right  of  the  sub- 
sequent purchaser  for  value.  And,  further,  that  Lord  Hard- 
toicke speaks  of  the  two  statutes  of  the  13  &  27  Eliz.  as  if 
the  one  put  voluntary  conveyances  exactly  on  the  same 
footing,  as  to  creditors,  as  the  other  puts  them  as  to  subse- 
quent purchasers,  which  is  a  very  different  view  from  that 
taken  of  the  two  Acts  at  the  present  time. 

I  will  add  that  Lord  St.  Leonards,  in  his  treatise  on  Yen- 
dors  and  Purchasers,  does  not  cite  the  case  of  Newstead  v. 
Searles  while  discussing  the  question  whether  the  marriage 
consideration  runs  through  the  whole  settlement,  but  as  an 
authority  for  a  previous  passage  in  his  treatise,  viz.  "  On  the 
ground  of  policy,  it  seems  that  a  settlement  by  a  widow  pre- 
vious to  her  second  marriage,  of  her  estate  on  the  children 
of  the  first  marriage,  will  not  be  deemed  fraudulent."  And 
in  Cruise's  Digest,  vol.  4,  p.  72,  3rd  ed.,  the  case  is  stated  as 
authorising  the  proposition  that  "  there  is  one  case  in  which 
a  conveyance  founded  on  a  moral  consideration  only  has 
been  held  good  against  a  subsequent  purchaser,  viz.  that 
of  a  widow  making  a  settlement  on  her  children  by  her 
first  husband  previous  to  her  marrying  a  second." 

If  either  policy  or  moral  duty  were  really  the  ground  of 
that  decision,  it  might  become  a  question  whether  it  could 
be  properly  applied  to  a  limitation  in  favour  of  the  illegiti- 
mate son  of  the  settlor ;  but  it  is  difficult  to  understand 
how  policy  or  moral  duty  can  be  sufficient  to  uphold  Lord 
Hardwicke's  decision  at  this  day,  seeing  that  the  limitation 
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to  the  issue  of  the  former  marriage  must  still  remain  u 
supported  by  an;  valuable  consideration.  It  is  more  reaso 
able,  I  think,  to  say  that  Lord  Harduick*  decided  the  cs 
before  the  principles  of  law  which  would  have  guided  hi 
to  a  different  conclusion  were  well  understood ;  and  tl 
his  decision,  being  in  conflict  with  the  doctrines  which  ha 
since  been  firmly  established,  cannot  now  be  regarded 
binding;  but  must  be  classed  with  the  numerous  oth 
cases  which  have  been  decided  on  this  head  of  law  by  en 
nent  Judges  in  earlier  times,  and  have  since  been  disregard 
by  the  Courts  on  a  fuller  consideration  of  all  the  authorit 
on  the  construction  of  the  statute. 

Judgment  affirm 


Apni  19.       John  Gbbemhow  and  Edward  Burton  v.  Pahkkh(c 


The8&4 

Tm.4,(,«, 
a.  22,  which 


De 


DECLARATION— That,  at  all  limes  in  this  declarati 
mentioned,  there  was  a  union  of  the  township  of  Prest 
Patrick,  and  divers  other  parishes  and  places,  formed 
the  purpose  of  the  administration  of  the  laws  for  the  re) 
of  the  poor  by  the  name  of  the  Kendal  Union,  whi 
union  was  so  formed  pursuant  to  and  in  accordance  w 
the  laws  in  force  relating  lo  the  poor,  and  was  called  I 
Kendal  Union:  that,  at  all  the  times,  &c,  there  wat 
workhouse  which  had  been,  and  was  duly  constituted 
be,  and  was,  one  of  the  common  workhouses  or  places 
reception  and  relief  of  the  poor  of  such  township,  parisl 

,, in  of  the  poor  who  has  knowingly  supplied,  for  his  own  profit,  goods  foe  the  ue 

the  poor  in  the  workhouse  contrary  to  the  provisions  of  55  Geo.  3,  e.  137,  a.  «,  and  4  . 
Wm.  4,  c.  51,  ia  liable  to  the  penalty  thereby  imposed  whether  the  master  of  tlie  workhc 
to  whom  he  sold  the  goods  was  authorized  to  enter  into  such  a  contract  or  cot 

(«)  Decided  in  Easter  Term. 


the  venue  in 
which  ia  by 
law  local, 

euggoBtion  to 
be  entered, 
that  the  trial 
may  bo  had 
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actions  within 
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and  places,  pursuant  to  and  in  accordance  with  the  same 
laws :  that  there  was  a  board  of  guardians  of  the  poor  for 
such  union  duly  constituted  and  chosen,  and  the  defendant 
was  one  of  the  guardians  of  the  poor  of  such  union,  and 
had  been  elected,  chosen,  appointed  and  constituted  such 
guardian  pursuant  to  (4  &  5  Wm,  4,  c.  76),  and  the  other 
laws  in  force  in  that  behalf,  in  respect  of  the  township  of 
Preston  Patrick :  that  the  defendant  was  appointed  to  be 
a  person  in  whose  hands  the  collection  of  the  rates  for 
the  relief  of  the  poor  of  the  said  townships,  &c,  forming 
the  said  union,  and  the  providing  for,  ordering,  manage- 
ment, control  and  direction  of  the  poor  of  the  said  town- 
ships, &c,  was  placed,  as  such  guardian,  pursuant  to,  and 
in  accordance  with,  the  laws  relating  to  the  relief  of  the 
poor :  and  the  defendant,  while  he  was  such  guardian,  and 
while  he  retained  such  appointment  as  such  guardian,  and 
while  he  was,  and  while  he  so  retained  such  appointment 
as  a  person  in  whose  hands  such  collection  and  such  pro- 
viding for,  ordering,  management,  control  and  direction 
was  so  placed,  did,  before  the  commencement  of  this  suit, 
in  his  own  name,  furnish  and  supply,  for  his  own  profit, 
and  was  directly  concerned  in  furnishing  and  supplying 
for  his  own  profit,  divers  goods  and  materials  for  the  use 
of  the  said  workhouse,  and  otherwise  for  the  support  and 
maintenance  of  the  poor  in  the  said  townships,  &c,  so 
forming  the  said  Union,  he  the  defendant  not  having  at 
any  time  obtained  any  certificate  from  any  justice  of  the 
peace,  or  of  any  other  person,  permitting  and  suffering  him 
so  to  do,  orjpermitting  him  or  suffering  him  to  contract  or 
agree  for  the  purchasing,  or  supplying  of  the  same,  or  any 
article  or  thing  whatsoever,  contrary  to  the  form  of  the 
statute,  &c,  whereby  an  action  hath  accrued  to  the  plain- 
tiffs to  demand  and  have  of  and  from  the  defendant  the 
penalty  or  sum  of  100/.,  &c. 
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Flea:  Not  guilty.— (By  statute  21  Jac  1,  c  4,  s.  4.) 

The  Tcooe  was  originally  laid  in  Westmoreland ;  bat,  by 
a  Judge's  aider,  made  under  the  3  &  4  Win.  4,  a  42,  s.  22, 
it  was  directed  that  the  trial  should  be  had  in  the  Northern 
Division  of  Lancashire ;  and  a  suggestion  for  that  purpose 
was  entered  on  the  record. 

At  the  trial,  before  Keating,  J.,  at  the  Spring  Assises  at 
Lancaster,  it  appeared  that  the  action  wss  brought  by  the 
plaintiffs,  who  were  two  of  the  guardians  of  the  Kendal 
Union  in  Westmoreland,  against  the  defendant,  for  a  penalty 
alleged  to  have  been  incurred  by  him  under  the  4  &  5 
Wm.  4>  c.  76,  s.  51,  and  the  55  Geo.  3,  c.  137,  s.  &  It 
was  proved  that  the  defendant  had  been  duly  appointed  a 
guardian  of  the  Kendal  Union,  and  that,  while  holding  that 
office,  he  had  sold  a  quantity  of  chaff  for  30*.  to  one  Jack- 
son, the  master  of  the  Kendal  Union  Workhouse.  The 
amount  so  paid  was  entered  in  the  accounts  of  the  workhouse. 
The  chaff  was  used  for  making  beds  for  paupers.  The  price 
was  much  greater  than  had  ever  previously  been  paid. 

The  defendant's  counsel  submitted,  first,  that  the  plain- 
tiffs must  be  nonsuited,  because  the  trial  should  have  been 
had  in  the  county  of  Westmoreland,  and,  secondly,  that 
though  the  goods  were  supplied  to  the  master  of  the  work* 
house,  it  must  be  taken  that  the  sopply  was  personally  to 
him ;  that  there  was  no  evidence  of  the  supply  of  goods  to 
the  workhouse,  and  no  contract  with  the  guardians,  or 
supply  to  them ;  and  on  this  point  he  referred  to  the  follow- 
ing orders  of  the  Poor  Law  Commissioners.  Art  44.  All 
contracts  to  be  entered  into  on  behalf  of  the  qpion  relating 
to  the  maintenance,  clothing,  lodging  employment  or  relief 
of  the  poor,  or  for  any  other  purpose  relating  to  or  con- 
nected with  the  general  management  of  the  poor,  shall  be 
made  and  entered  into  by  the  guardians.  Art.  85.  The 
guardians  shall  examine,  &a,  every  bill  exceeding  in  amount 
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one  pound  (except  the  salaries  of  officers)  brought  against 
the  union ;  and,  when  any  such  bill  has  been  allowed,  &c, 
a  note  of  such  allowance  shall  be  made  upon  the  face  of  the 
bill  before  the  amount  is  paid.  Art.  209.  The  master  shall 
not,  except  in  case  of  necessity,  purchase  or  procure  any 
articles  for  the  use  of  the  workhouse,  &c,  nor  pay  any 
monies  ou  account  of  the  workhouse,  or  of  the  union, 
without  the  authority  of  the  guardians,  &c. 

The  learned  Judge  asked  the  jury,  first,  whether  the 
defendant  knowingly  supplied  the  chaff  for  the  use  of  the 
poor  in  the  workhouse,  and,  secondly,  whether  he  supplied 
it  for  his  own  profit*  He  told  them  that  if  the  defendant 
really  believed  that  he  was  furnishing  the  chaff  to  the 
master  of  the  workhouse  for  his  own  personal  use,  they  must 
find  a  verdict  for  the  defendant :  that,  as  to  the  suggestion 
that  the  master  had  no  power  to  enter  into  such  a  contract, 
he  did  not  think  that  was  material ;  it  was  almost  impos- 
sible that  the  board,  who  met  but  once  a  week,  could  make 
all  the  contracts;  the  master  might  make  them  in  the 
first  instance,  and  submit  them  to  the  board.  The  jury 
having  found  a  verdict  for  the  plaintiffs, 

Overend  now  moved  to  arrest  the  judgment,  or  for  a  new 
trial. — This  is  an  action  for  an  offence  against  a  penal  statute, 
which  must  be  laid  to  be  done,  and  be  tried,  where  the  offence 
was  committed:  31  Eliz.  c.  5,  s.  2,  and  21  Jac.  1,  a  4,  s.  2. 
[Wilde,  B. — The  venue  was  originally  laid  in  the  proper 
county.]  The  3  &  4  Wm.  4,  c.  42,  s.  22,  after  reciting  that 
"  unnecessary  delay  and  expense  is  sometimes  occasioned 
by  the  trial  of  local  actions  in  the  county  where  the  cause 
of  action  has  arisen,"  enacts  "  that  in  any  action  depending 
in  any  of  the  said  superior  Courts  the  venue  in  which  is 
by  law  local,'9  the  Court  or  a  Judge  may  order  a  suggestion 
to  be  entered  that  the  trial  may  be  had  in  another  county. 


This  enactment  applies  only  to  actions  which  m  loci 
commoD  law,  aneh  as  actions  for  in  i|i—wi  to  real  prop) 
— Secondly,  the  learned  Judge  misdirected  the  jury  in  I 
ing  them  to  believe  that  the  maater  may  hare  bad  aotfac 
lo  boy  the  chaff,  which  t»  contrary  to  Article  209 ;  am 
Article  85,  it  is  dear  that  nobody  could  hare  had  amhc 
to  pay  the  defendant  withom  the  allowance  of  the  boar 


Pollock,  C.  B. — We  think  thai  the  ruling  of  the  lew 
Judge  waa  correct.  The  3  &  4  Win.  4,  c.  42,  a.  22,  eanpoi 
the  Court  or  a  Judge  to  order  a  suggestion  to  be  enti 
**  in  any  action  depending  in  any  of  the  superior  Coi 
the  venue  in  which  is  by  law  load."  This  action  oo 
within  the  words  of  the  section.  As  to  the  other  point, 
language  of  the  55  Geo.  3,  c  137,  s.  6,  is  very  gene 
and  I  agree  with  the  learned  Judge  who  tried  the  e 
that  a  guardian  who,  for  profit,  supplies  goods  to  the  ■ 
is  liable  to  the  penalty,  whether  the  person  who  conti 
with  him  is  authorized  tQ  do  so  or  unauthorized.  There 
there  will  be  no  role. 

Makttn,  B. — I  am  of  tbe  same  opinion.  I  should  re 
it  if  we  were  obliged  to  hold  the  first  objection  valid ; 
the  language  of  the  3  &  4  Wm.  4,  c.  42,  &  22,  is  clear. 

B  r  akwell,  B. — I  agree  that  there  ought  to  be  no  role, 
to  the  first  point,  the  2 1  Jac.  1 ,  c.  4,  s.  2,  is  out  of  the  quest 
because  it  does  not  extend  to  any  offence  on  any  penal  sta 
passed  subsequently :  Rex  v.  Gaul  (a),  Anonymous  (A). 
31  Eliz,  c.  5,  s.  2,  provides  that  "the  offence  against 
penal  statute  shall  not  be  laid  to  be  done  in  any  o 
county  but  where  tbe  contract  or  other  matter  allege 
(o)  I  Salk.  372.  (»)  5  Mod.  425. 


EASTER  VACATION,    24    VICT. 

be  the  offence  was  in  truth  done."     Here  the  offence  was 
not  laid  to  be  done  in  any  other  county  than  where  the     „ 

J  y  Greenhow 

supply  tqpk  place.     The  statute  goes  on  to  provide  that  in  *'• 

Parker. 
any  such  action  the  defendant  may  traverse  that  the  offence 

was  not  committed  in  the  county  where  the  same  is  alleged. 
Now  if  the  statute  directed  that  the  trial  should  take  place 
where  the  offence  was  committed,  it  would  seem  that  the 
appropriate  mode  by  which  a  defendant  should  avail  him- 
self of  his  privilege  would  be,  not  by  traversing  the  allega- 
tion, but  by  moving  in  arrest  of  judgment,  on  the  ground 
that,  by  law,  the  trial  ought  to  take  place  where  the  offence 
was  committed.  Mr.  Overend  contends  that  the  statute  is 
express  that  the  trial  shall  take  place  in  such  county ;  that, 
however,  is  not  expressly  enacted — it  is  only  an  incidental 
consequence.  When,  therefore,  we  hold  that  the  3  &  4 
Wra.  4,  c.  42,  s.  22,  authorized  us  to  order  a  trial  to  be  had 
in  another  county,  we  do  not  decide  that  a  particular  statute 
is  repealed  by  a  subsequent  general  Act,  because  the  right 
of  the  defendant  to  a  trial  in  the  county  of  Westmoreland 
is  one  which  is  given  him  by  the  general  law  of  the  land. 
This  is  an  action  in  which  the  venue  is,  by  law,  local, 
and  therefore  the  Judge  had  power  to  order  the  trial  to  be 
had  in  another  county: 

Rule  refused. 
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PRINCIPAL     MATTERS. 


ACCIDENT,  DEATH  BY.         of  accord  and  satisfaction.    Lavery 

t.  Turin/,  289 

See  lK«nu*c*  (3).  ACCOUNT  STATED. 

In  order  to  support  an  account 
stated  there  must  oe  an  admission 
of  a  debt  due.  Therefore  where  the 
defendant  verbally  agreed  to  pur- 
chase of  the  plaintiff  the  lease  and 
goodwill  of  his  premises,  and,  on 
being  asked  for  a  deposit,  gave  an 
I.  O.  TJ.  for  25/.,  but  afterwards  re- 
fused to  complete  the  purchase:— 
Held,  that  the  I.  O.  U.  was  not  evi- 
dence of  an  account  stated.  Lemere 
v.  Elliott,  656 

ACTION  ON  THE  CASE. 

See  False  Repbesewtattok. 

ACTION  ON  THE  CASE  FOE 
NEGLIGENCE. 

Liability  qf  gratuitous  Lender  for 
Accident  cawed  by  Defect  in  the 
article  lent. 


ACCOED. 

Byahing  *P  possession  qfa  House — 
Evidence  of— Statute  qf  Brands. 

To  an  action  for  goods  sold  the 
defendant  pleaded,  that  he  was  pos- 
sessed of  a  public  house,  and  it  was 
agreed  that,  in  consideration  that 
the  defendant  would  give  up  pos- 
session of  the  same,  the  plaintiff 
would  pay  the  defendant  100/.,  and 
discharge  the  defendant  from  the 
debt;  that  the  plaintiff  paid  the 
100/.,  and  the  defendant  quitted  the 
house.  The  agreement  was  not  in 
writing. — Held,  that,  having  been 
executed,  it  was  receivable  as  evi- 
dence to  prove  the  plea. 

Semble,  that  the  plea,  though 
pleaded  as  an  equitable  defence,  was 
a  good  plea  at  common  law,  by  way 


890  AGENT. 

A  gratuitous  lender  of  an  article  | 
is  not  liable  for  injury  resulting  to 
the  borrower  or  hie  servant  while  ! 
using  it,  from  its  defective  state,  if 
the  lender  was  not  aware  of  it. 

The  defendant,  a  builder,  had  pur- 
chased a  house  which  he  pulled 
down  with  the  exception  of  a  party 
walL  For  bis  own  use  he  erected  a 
scaffold.  P.  asked  him  for  the  job 
in  pulling  down  the  party  wall,  and 
a  written  agreement  was  entered 
into  by  which  P.  agreed  to  do  it  for 
171.     No  mention  was  made  in  the 

Jeement  or  otherwise  of  the  use 
the  scaffold,  but  the  plaintiff  was 
aware  that  it  was  afterwards  used 
by  P.  P.  employed  the  plaintiff  to 
pull  down  the  party  wall,  and  whilst 
doing  bo  one  of  the  putlogs,  which 
was  rotten,  broke,  and  the  plaintiff 
was  thrown  to  the  ground  and  se- 
riously injured.  The  defendant  was 
not  aware  of  the  defect  in  the  putlog. 
— Held,  that  the  defendant  was  not 
liable.     MucCarihy  v.  Towtg,      829 

See  COHTBACTOB. 

COBFOBA.TIOV,  MmnciPAL. 
Masteb  akd  Sebyaht. 


Liability  of,  on  Contract. 

D.,  the  defendant,  entered  into 
the  following  contract  with  B.,  the 
plaintiffs :  —  "  22nd  March,  1860, 
From  J.  D.,  Corn  Broker,  to  Messrs. 
E.  Liverpool.  Dear  Sirs, — I  have 
this  day  sold  to  you  two  cargoes  of 
French  maize,  to  consist  of  800  to 
1000  quarters,  shipment  all  April, 
from  the  port  of  Bordeaux,  at  SSeJSd. 
per  480  lbs.  cost  and  freight,  pay- 
ment in  London,  less  60  days  in- 
terest and  la/0  brokerage.  Mr.  J, 
Walker,  London,  will  send  con' 
tracts."  On  the  following  day  Wal- 
ker forwarded  contracts  for  the  two 
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The  Lancashire  and  Yorkshire  Rail- 
way Company,  Eesp.,  211 

(3).  Practice— Right  to  Begin. 

On  an  appeal,  under  the  20  &  21 
Vict.  c.  43,  against  the  decision  of 
justices  dismissing  the  complaint,  the 
appellant  begins.  Ellis,  App.,  Kelly, 
Heap.,  222 

See  Coxrarar  Cottbt  (3). 


ABBITRATION. 

Action  for  Money  paid  to  recover 
Moiety  of  Expences  of  Award. 

Where  two  parties  employ  an 
arbitrator,  and  one  pays  the  arbi- 
trator's fees  to  enable  him  to  take 
up  the  award,  (there  being  no  event 
of  the  award  to  entitle  either  party 
to  costs),  the  party  so  paying  is  en- 
titled to  recover  from  the  other  a 
moiety  of  the  sum  paid  as  money 
paid  to  his  use.  MarsacTc  v.  Web- 
ber, 1 

See  Common  Law  Pbocedube  Act, 
1854  (1). 
Lauds    Clauses    Consolida- 
tion Act. 


ASSAULT. 

Aggravated,  16  ![  17  Vict.  c.  30,  *.  1— 
•'  Unlawfully  abusing  a  Woman" — 
Jurisdiction  of  Justices. 

On  a  rule  to  shew  cause  why  a 
habeas  corpus  should  not  issue  to 
bring  up  the  body  of  a  prisoner,  it 
appeared  from  the  affidavits,  that  the 
information  charged  that  one  W.  T. 
"  did  unlawfully  assault  and  abuse" 

TOL.  YI.— N.  8.  QQQl 


Susannah  T.  In  stating  the  case 
before  two  justices  sitting  in  petty 
sessions,  the  prosecutrix's  attorney 
detailed  facts,  shewing  a  violation 
or  attempted  violation  of  the  prose- 
cutrix's person  against  her  wiU. 
The  prisoner's  advocate  objected  to 
his  giving  evidence  of  anything  but 
a  common  assault,  but,  after  some 
argument  between  the  advocates  and 
the  justices,  it  was  agreed  that  the 
case  should  be  taken  under  the 
Aggravated  Assaults  Act,  16  &  17 
Vict.  c.  30.  The  prosecutrix  stated 
that  the  prisoner  Degan  to  "  rawl" 
her  for  about  a  quarter  of  an  hour ; 
that  she  rawled  till  she  could  not 
rawl  any  longer  with  him,  when  he 
put  her  against  a  gate  and  had  con- 
nexion with  her  against  her  will. 
She  was  cross-examined  as  to  whe- 
ther she  had  not  consented  to  what 
took  place.  The  justices  convicted 
the  prisoner,  .and  in  the  commitment 
stated  that  they  found  the  assault 
to  be  proved,  and  to  be  of  such  an 
aggravated  nature  that  it  could  not, 
in  the  opinion  of  the  justices,  be 
sufficiently  punished  under  the 
9  Geo.  4,  c.  31 ;  and  the  justices 
therefore,  in  pursuance  of  the  16  &  17 
Vict.  c.  30,  adjudged  the  said  W.  T. 
to  be  imprisoned  Ac.  for  six  months. 
— Held,  that  the  16  &  17  Vict.  c.  30, 
s.  1,  applies  only  to  common  assaults, 
and  not  to  an  assault  accompanied 
by  any  circumstances  which  make  it 
a  distinct  offence  recognised  by  the 
law  as  something  more  than  a  mere 
assault  —  such  as  an  assault  with 
intent  to  commit  a  rape.  Per  totam 
Curiam. 

Per  Pollock,  C.  B.,  and  Wilde,  B., 
that  inasmuch  as  the  charge  was  not 
of  a  common  assault,  and  the  evi- 
dence did  not  point  to  a  common 
assault,  but  to  a  rape  or  an  attempt 
to  commit  a  rape,  the  justices  had 
no  jurisdiction. 

Per  Bramwell,B.9  and  Channell, B., 

EXCH. 
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ATTOBNEY. 


that  the  information  charged  an  as- 
sault, and  that  as  it  was  possible 
that  the  justices  might  have  disbe- 
lieved the  charge  of  rope  or  attempt 
to  commit  a  rape,  and  found  that 
nothing  more  took  place  except  an 
assault  of  an  aggravated  character, 
the  role  ought  nut  to  be  made  abso- 
lute.    In  re  Thompson,  193 

ASSIGNMENT  OF  DEBT. 

Evidence  of. 

See  Etidekce  (2). 


ATTOBNEY. 

Delivery  of  Bill. 

The  defendant,  the  surveyor 
highways  of  the  parish  of  L.,  retained 
the  plaintiff  to  defend  an  indictment 
against  the  parish  for  the  non-repair 
ota  highway.  Pending  the  proceed- 
ings the  defendant  ceased  to  be  sur- 
veyor, and  a  new  surveyor  was  ap- 
pointed. In  a  correspondence 
between  the  defendant  and  plaintiff 
as  to  the  costs  of  the  indictment,  the 
defendant  requested  the  plaintiff  to 
send  his  bill  of  costs  to  the  new  sur- 
veyor. The  plaintiff  sent  by  post 
his  bill  of  costs  to  the  defendant  in 
the  following  letter  i— "  Herewith 
you  have  my  Dill  of  costs  in  the  L. 
matter.  I  have  sent  a  copy  to  the 
surveyor  oftbe  parish  of  L."  The  bill 
was  beaded  "  The  surveyor  of  the 
highways  of  the  township  of  L.,  and 
the  inhabitants  of  the  said  parish, 
debtors  to  C."  (the  plaintiff.)  —Held, 
tbat  as  the  G  &  7  Vict.  o.  73,  a.  36, 
does  not  require  any  heading  to  an 
attorney's  bdt,  the  requisites  of  that 
statute  were  complied  with,  since  the 
bill  and  the  letter  sufficiently  notified 
to  the  defendant  that  he  was  the 
party  to  be  charged.  Champ  v.  Stokee, 


BANKRUPTCY. 


Money  paid  by  London  Banker  /■ 

Customer    of  Country    Banker- 

Brivity  of  Contract. 

Thedefendant,  a  merchant  at  Hu 

kept  an  account  with  the  Hull  ban 

upon    the   terms  that  they  shou 

procure  P.  and  Co.,  their  Londt 

agent,  to  accept  on  their  credit  bi] 

drawn  by  the  foreign  corresponded 

of  the  defendant  against  their  co 

signments  to  him,  and  of  which 

and  Co.  were  advised  by  the  Hi 

bank.     The  defendant  paid  the  Hi 

bank  a  quarter  per    cent,  on    t 


for  transacting  their  London  bu 
ness.  When  a  bill  was  accepted ! 
P.  and  Co.,  the  Hull  bank  debit 
the  defendant  with  the  amount,  a 
they  charged  hid  interest  from  t 
time  the  bill  was  due.  The  Hi 
bank  became  bankrupt,  and  P.  a 
Co.  paid  all  bills  accepted  by  th» 
which  were  due  after  the  bankrupt- 
-  Held,  in  the  Exchequer  Chamt 
(reversing  the  decision  of  the  Coi 
of  Exchequer),  that  the  assign 
of  the  Hull  bank,  and  not  P.  a 
Co.,  were  entitled  to  recover  fn 
the  defendant  the  amount  of  su 
bills.  Barkworth  and  Other;  At* 
nee*  v.  Ellerman,  C 


BANKRUPTCY. 

(1).  Act  of—Fraudulent  Sale. 

If  a  trader  raises  money  by  selli 
his  goods  at  an  under  value  (not 
the  purpose  of  carrying  on  his  be 
ness,  but  in  contemplation  of  sb 
ping  payment,  and  for  the  purpose 
cheating  his  creditors),  to  one  w 
has  notice  either  by  express  infon 


BANKRUPTCY. 


BEEB. 
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tion,  or  from  the  nature  of  the  tran- 
saction that  he  is  selling  his  goods 
not  in  order  to  carry  on  his  business 
but  with  a  fraudulent  intention,  the 
sale  is  an  act  of  bankruptcy  and  void, 
and  the  assignees  may  recover  the 
goods  from  the  purchaser.  Fraser 
and  Others,  Assignees,  v.  Levy,      16 

(2).  12  Sf  13  Vict,  e  109,  s.  280.— 
Composition,  Payment  of. 

To  an  action  of  debt  the  defendant 
pleaded,  that  after  the  accruing  of 
the  debt  he  became  bankrupt,  and 
that,  after  the  bankruptcy,  he  and 
P.  B.,  in  pursuance  of  the  230th 
section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  made  an  offer 
of  composition,  which  was  accepted 
by  nine-tenths  in  number  and  value 
of  the  creditors,  the  offer  being  to 
pay  4*.  in  the  pound,  in  full  satisfac- 
tion of  his  debts,  such  composition 
to  be  paid  to  all  the  creditors  in  cash 
within  fourteen  days  after  the  second 
sitting  to  be  appointed  under  the 
280th  section:  that  the  Court  ordered 
the  adjudication  to  be  annulled :  that 
P.  B.  joined  in  making  the  offer  of 
composition,  in  consideration  of  all 
the  effects  of  the  defendant  being 
assigned  to  him  by  the  defendant : 
that  the  defendant  and  P.  B.  paid 
the  composition  to  the  other  credi- 
tors, ana  that  the  defendant  had  al- 
ways been  ready  and  willing  to  pay, 
ana  brought  into  Court  the  amount 
of  the  composition  on  the  plaintiff's 
debt  ready  to  be  paid  to  him. — Held, 
that  the  plea  was  bad  for  not  shew- 
ing a  payment  or  tender  within  the 
fourteen  days.  Hazard  v.  Mare,  434 


(3).  Notice  of  Act  of  Bankruptcy. 

Notice  to  an  execution  creditor 
that  his  debtor  has  filed  a  petition 
for  arrrangement  under  the  7Gth 

QQQ2 


• 

section  of  the  Bankrupt  Law  Conso- 
lidation Act,  1849,  is  notice  of  an  act 
of  bankruptcy  within  the  meaning  of 
the  133rd  section,  provided  an  adju- 
dication of  bankruptcy  is  filed  within 
two  months  after  the  petition  for 
arrangement  is  dismissed.  Edwards 
and  Another,  Assignees,  v.  Gabriel, 

701 

(4).  Privilege  from  Arrest — 12    If 
13  Vict.  c.  109,  *.  257. 

F.  having  been  adjudicated  bank- 
rupt,  and  having  surrendered,  the 
6th  of  November  was  appointed  for 
his  last  examination.  At  this  meet- 
ing his  examination  was  proceeded 
with,  and  the  meeting  was  adjourned 
to  the  3rd  of  December.  The  bank- 
rupt was  not  imprisoned  or  in 
custody  at  the  date  of  the  adjudi- 
cation. On  the  1st  of  December  he 
was  arrested  under  a  writ  of  ca.  sa. 
issued  out  of  this  Court,  founded 
upon  a  certificate  granted  by  a  Com- 
missioner, under  the  257th  section 
of  the  Bankrupt  Law  Consolidation 
Act,  1849. — Meld,  that  he  was  pro- 
tected from  arrest  by  the  112th  sec- 
tion of  that  Act,  and  the  Court 
therefore  discharged  him. 

A  bankrupt  arrested  under  a  writ 
of  ca.  sa.,  when  privileged  from  arrest 
under  the  112th  section,  is  entitled 
to  be  discharged  from  .custody,  and 
cannot  be  detained  under  a  writ  of 
ca.  sa.  lodged  with  the  sheriff  after 
the  period  of  protection  has  expired. 
Dubitante  Martin,  B.  Ockfordv. 
Freston.— Chapman  v.  Freston,  466 

See  Costs  (3). 

BASTABD. 
See  Coktetancb,  Fbaudulbht. 

BEEB. 
The  3  &  4  Vict.  c.  61,  s.  13,  which 
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BILL  OF  SALE. 


BUILDING  SOCIETY. 


imposes  a  penalty  on  persons  selling  The  registration, 
beer  by  retail  wrtnootalicense^appbes  IS  Vict.  c.  36,  of  a 
to  person*  selling  beer  at  one  penny  the  dan-  of  its 
halfpenny  the  qosrt.  TUaJ1Appdl*nt1  vaEdated  by  reason 
Storey,  Beepomdent,  423    tkm  moner  not  ' 

',  nor   the   deed 
j  days  after  the 

BILL  OF  EXCHANGE.        | 


under  the  17 
bill  of  amies* 


E 


of  the  consider 


until  ti 


St 


Koike  of  Dishonour— Effect  of  Ad- 
•Liability  im  Absence  of. 


If  a  party  who  has  not  had  due 
notice  of  the  dishonour  of  a  bill  of 
exchange  thinks  fit  to  acknowledge 
his  liability,  though  he  does  so  to  a 
party  other  than  the  person  who 
afterwards  sues  upon  the  bill,  that 
acknowledgment  is  sufficient  to  en- 
able the  latter  to  maintain  an  action 
on  the  bilL 

A.  indorsed  a  bill  to  B.,  who  in- 
dorsed the  same  to  C.  A.  had  no 
notice  of  dishonour.  C.  brought  an 
action  on  the  bill  against  both  A. 
and  B.,  who  allowed  judgment  to  go 
by  default.  B.  paid  the  bill  and 
sued  A. — Held,  that  A.,  having  ac- 
knowledged his  liability  on  the  bill 
by  suffering  judgment  by  default  in 
an  action  by  C,  could  not  set  up  the 
want  of  a  notice  of  dishonour  as  an 
answer  to  an  action  by  B.  Babey 
v.  Gilbert,  536 


BILL  OF  LADING. 


See  Shipping  (2.) 


BILL  OF  SALE. 

A  bill  of  sale  by  way  of  mortgage 
of  personal  chattels,  if  executed  as 
a  security  for  money  actually  lent, 
is  not  fraudulent  and  void  within 
the  18  Eliz.  c.  5,  though  its  object 
is  to  defeat  the  expected  execution 
of  a  judgment  creditor. 


BBOKEB. 
See  Aexyr. 

BUILDING  SOCIETY. 


by  Surveyor 


for 
of  ike  Funds  of  the 


Dire 


o\ 


»» 


The  plaintiff  was  surveyor  to 
Benefit  Building  Society,  of  whk 
the  defendant  was  one  of  the  m 
n  aging  directors.  By  a  Bole  of  tl 
Society,  it  was  declared  that  i 
object  was  to  adTance  money  to  i 
members  to  enable  them  to  buy  i 
build  houses.  By  another  Bule,~tl 
surreyor  shall  examine  and  repo 
upon  houses  and  other  proper! 
"  previous  to  money  being  advance 
thereon  by  the  Society,  and  shj 
transact  all  other  business  of  tl 
Society,  Ac.,  for  which  he  shall  r 
ceive  out  of  the  funds  thereof 
fair  and  reasonable  remuneration. 
The  directors  took  on  lease  a  pie< 
of  land  on  which  they  covenanted  1 
build  six  houses.  At  a  meeting  < 
the  directors,  at  which  the  defendai 
was  present,  it  was  resolved  th 
the  plaintiff  be  instructed  to  pr 
pare  plans  and  specifications  for  tl 
houses.  At  another  meeting  it  wi 
resolved  that  the  plaintiff  be  paid 
commission  of  3$  per  cent,  on  tl 
outlay.  The  plaintiff  prepared  tl 
plans  and  specifications  and  su peril 
tended  the  building,  but  before 


CANAL  ACT. 
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was  finished  the  Society  became  in- 
solvent. The  plaintiff  made  several 
applications  "  to  the  directors  of 
the  Society "  for  payment  of  his 
commission,  but  without  success, 
and,  the  Society  having  become  ex- 
tinct, he  brought  an  action  against 
the  defendant. — Held,  that  the  con- 
tract was  not  with  the  defendant 
personally  but  with  the  Society,  and 
that  the  plaintiff's  only  right  to  re- 
muneration was  out  of*  the  Society's 
funds :  Per  Pollock,  C.  B.,  Martin, 
B.,  and  Channell,  B.  Br  am  well,  B., 
dissentiente.    Alexander  \.  Wormian, 

100 

CANAL  ACT. 

Construction  of— Bight  of  Fishing. 

The  87th  section  of  the  50  Geo.  3, 
c.  exxii.,  which  incorporated  certain 
persons  for  the  purpose  of  making  a 
canal,  enacts  that  the  lord  of  every 
manor  through  which  the  canal,  col- 
lateral cut,  and  reservoirs  shall  be 
made,  "  shall  have  and  be  entitled 
to  the  right  of  fishery  of  and  in  so 
much  of  the  said  canal,  cut  and 
reservoirs  as  shall  be  made  in,  over, 
or  through  the  common  or  waste 
lands  within  his  manor,  and  over  or 
through  any  other  lands  or  grounds, 
in  the  waters  whereof  such  lord  now 
hath  the  right  of  fishery ;  and  that 
the  owner  of  any  other  lands  through 
which  the  said  canal  and  collateral 
cut  shall  be  made,  shall  also  have 
and  be  entitled  to  the  like  right  of 
fishery  of  and  in  so  much  of  the  said 
canal  or  collateral  cut  as  shall  be 
made  in,  over,  or  through  his  lands." 

Held : — First,  that  "  commons  or 
waste  lands"  meant  commonable 
lands,  the  ownership  of  the  soil  of 
which  was  in  the  lord  of  the  manor, 
and  not  open  fields  over  which  cer- 
tain persons  had  rights  in  severalty. 

Secondly.— That  the  right  of  the 


lord,  as  owner  of  the  land  through 
which  the  canal  was  made,  was  limited 
to  fishing  in  the  canal  and  collateral 
cut,  excluding  the  reservoir.  The 
Grand  Union  Canal  Company  v. 
Ashby,  394 

CABEIEB. 

(1).  Carriers'  Act,  11  Geo.  4  Sf  1  Win. 
4,  c.  68 — Liability  where  Increased 
Charge  not  paid. 

Where  a  carrier  receives  goods 
of  the  description  mentioned  in  the 
11  Geo.  4  &  1  Wm.  4,  c.  68,  and 
the  person  delivering  the  same  has 
declared  their  value  and  nature,  he 
is  not  bound  to  tender,  but  the  car- 
rier must  demand,  the  increased 
charge  mentioned  on  the  notice 
affixed  in  his  office,  warehouse  or 
receiving  house,  whether  the  goods 
are  there  delivered  or  to  a  servant 
sent  to  fetch  them  ;  and  if  no  such 
demand  is  made  the  carrier  is  liable 
for  the  loss  of  or  injury  to  the  goods, 
although  the  increased  charge  has 
not  been  paid.  Behrens  v.  The  Great 
Northern  Railway  Company,        366 


(2).  By  Railway. 


See  Railway  Compact. 


»! 


"CAUSE  OF  ACTION. 
See  Couwtt  Coubt. 


CHAKTEB  PAETY. 

Construction  of—  Tims  for  Payment 
of  Freight. 

A  charter  party  stipulated   that 


806  COMMITMENT. 

tbe  ship  should  load  a  cargo  of  coal 
at  Cardiff  and  proceed  to  Pemam- 
buco  and  there  deliver  the  ume,  and 
afterwards  receive  a  fall  cargo  of 
■agar  and  other  merchandise,  and 
therewith  proceed  to  a  sale  port  in 
the  United  Kingdom,  and  deliver 
tbe  aame  on  being  paid  freight  at 
the  rate  of  60a.  per  ton  of  20cwt. 
nett  for  sugar,  and  for  other  produce 
at  a  rate  proportionate  thereto,  being 
in  fall  for  the  round.  "  Tbe  freight 
to  be  paid  in  the  following  maimer : 
— 1504.  on  signing  bills  of  lading  at 
Cardiff,  cash  for  disbursements 
abroad  at  tbe  current  rate  of  ex- 
change, and  the  remainder  on,  tie 
deliver*  of  the  cargo.  The  master  to 
sign  buls  for  each  cargo  at  an  y  rate 
of  freight  that  might  be  tendered. 
The  owner*  to  hare  a  lien  on  the 
homeward  cargo  for  all  freight  and 
demurrage  that  might  accme  thereon, 
to  the  extent  of  the  bill  of  lading 
freight,  but  the  difference,  if  any,  to 
be  paid  at  tie  port  of  loading  by 
captain 'a  draft  on  charterers,  at 
usance,  which  they  agreed  to  accept 
and  pay  on  consignee  at  loading  port 
agreeing  amount."—  Held,  that  tbe 
two  clauses  were  not  inconsistent, 
their  meaning  being  that  if  the  bill 
of  lading  freight  was  less  than  the 
charter  freight,  the  difference  was  to 
be  paid  at  the  port  of  loading  by  the 
captain's  draft  on  the  charterers,  at 
usance,  if  the  consignee  settled  the 
amount,  otherwise  at  the  port  of 
delivery.     Santos  v.  Brice,  290 


COMMITMENT. 
By  Judge  vfAttize. 

A  Court  of  assize  is  a  superior 
Court ;  and  consequently,  in  a  war- 
rant of  commitment  by  a  Judge  of 
assize  for  contempt,  the  adjudication 


COMMON  LAW,  4c 

of  contempt  may  be  general,  and  tb 
particular  circumstances  need  not  b 
set  out.     Jsrcftrasadri,  71 

COMMON  LAW  PKOCBDCB1 
ACT,  1852. 

Sect.  58—  Ejectment. 

Tbe  68th  section  of  the  Comma 
Law  Procedure  Act,  1852,  whie 
enacts  that  "  a  plaintiff  shall  b 
deemed  out  of  Court,  unless  he  de 
cure  within  one  year  after  tbe  wri 
of  summons  is  returnable,"  does  no 
apply  to  the  action  of  ejectinem 
Scope  t.  Padditm,  64 


(1).  Sect.  8,  Arbitration-  -  Power  t 
Judge  at  Xiri  Prim*. 

A  Judge  at  Nisi  Prins  has  n 
power  under  the  Common  Law  Pre 
cedure  Act,  1854,  to  order  a  con 
pulsory  reference  of  matters  < 
account,  since  the  3rd  sectio 
of  that  Act  only  applies  to  a  n 
ference  before  trial,  and  the  6t 
section  to  a  reference  by  a  Judge  o 
a  trial  without  a  jury.  Bobaon  < 
Leet,  25 

(2).  Section*  31,  35. 


(3).    Sect.  51  —  Interrogatorie*  ~ 

What  AUtncabU. 

In  an  action  for  libel,  tbe  Con 
will  not  permit  the  plaintiff  to  e: 
hibit  interrogatories  to  the  defendan 
the  answers  to  which,  if  in  the  siffi 
mative,  would  tend  to  shew  that  1 
composed  or  published  the  libel,  an 


would  therefore  criminate  him.   Tup- 
liny  v.  Ward,  749 

(4).  Interrogators—Before  Decis- 
is an  action  for  infringement  of  a 
patent,  the  Court  refused  to  allow 
the  plaintiff  to  administer  interroga- 
tories to  the  defendant  before  decla- 
ration, it  appearing  that  the  cause 
of  action  arose  more  than  six  years 
before  the  action  was  commenced. 
Janet  v.  Pratt,  697 

(5).  Sect.  61—Mtachtnmt  of  Debt. 

Where  judgment  is  recovered 
against  au  executor,  a  debt  due  from 
a  third  person  to  the  testator's  es- 
tate may  be  attached  under  the  gar- 
nishment clauses  of  the  Common 
Law  Procedure  Act,  1854,  and  it  is 
no  answer  that  a  decree  has  been 
made  in  a  suit  in  Chancery  for  the 
administration  of  the  testator's  es- 
tate. Burton  v.  Bobertt,  Parker, 
Qarnithee,  93 

A  judgment  creditor,  who  has 
taken  his  debtor  in  execution  under 
a  ca.  sa.,  cannot  attach  his  debts 
der  the  garnishment  clauses  of  the 
Common  Law  Procedure  Act,  1854. 
Jauraldey.  Parker,  431 


CONTEMPT. 

See  Commitment. 

COiYTKACT. 
(1).  Evidence  of. 
The  master  of  a  steam-tug,  of 
which  the  defendants  were  owners, 
was  employed  by  the  plaintiff  to  tow 
his  smack  out  of  a  harbour.  In 
so  doing  the  smack  was  stranded 
through  the  alleged  negligence  of 
the  master.    The  plaintiff  had  on 


previous  occasions  hired  the  defend- 
ants' steam-tug,  and  on  paying  the 
barge  had  received  a  receipt,  upon 
the  back  of  which  was  printed  a 
liotice  that  the  defendants  would 
not  be  answerable  for  damage  occa- 
sioned by  any  supposed  negligence 
if  their  servants. — Held,  that  it  was 
i  question  for  the  jury  whether  the 
contract  was  made  on  the  terms 
printed  on  the  back  of  the  receipts. 
fit/mond*  v.  Pain,  709 

(2).  Consideration — Sufficiency  of— 
Doing  an  act  which  a  Party  %eat 
already  bound  to  do  by  Contract 
with  another. 

The  performance  of  an  act  which 
a  person  has  agreed  with  another  to 
perform,  is  a  good  consideration  to 
support  a  contract  with  a  third  per- 
son if  the  latter  derives  a  benefit 
from  the  performance. 

Therefore  where  a  declaration 
stated  that,  in  consideration  that  the 
plaintiff  would  deliver  to  the  de- 
fendant a  cargo  of  coals  on  board 
the  plaintiff's  ship,  the  defendant 
promised  to  discharge  the  same  at 
the  rate  of  forty-nine  tons  a-day : — 
Held,  that  a  plea  was  no  answer 
which  stated  that  the  plaintiffs  had 
made  a  previous  contract  with  other 
persons  for  the  delivery  of  the  coals 
to  their  order  in  the  same  way,  and 
they  ordered  the  delivery  to  the  de- 
fendant.    Scotton  v.  Pcgg,  295 

(3).  Evidence  of  Custom  to  explain. 

Upon  the  sale,  by  one  broker  to 
another,  of  shares  in  a  mine,  they  re- 
spectively signed  bought  and  sold 
notes,  the  former  of  which  was  as  fol- 
lows :— "  Bought,  T.  F.  250/5120ths 
shares  in  Wheal  Charlotte,  at  21.  St. 
per  share,  662/.  10*.  for  payment, 
half  in  two  months,  and  half  in  four 
months.  In  an  action  for  not  ac- 
cepting the  shares : — Held,  that  en- 
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CONTEACT. 


CONTRACTOR 


dence  was  admissible  of  a  custom 
among  brokers  in  mining  shares, 
that,  in  contracts  relating  to  the  sale 
and  purchase  of  such  shares,  the  de- 
livery takes  place  at  the  time  ap- 
pointed for  payment.  Field  y.  Lelean, 

617 

(4).  Construction  of— By  Partner- 
ship— to  employ  Agent, — Death  of 
Partner. 

A  declaration  stated  that  by  agree- 
ment in  writing  between  B.,  since 
deceased,  and  the  defendant,  of  the 
one  part,  and  the  plaintiff  of  the 
other  part,  B.  and  the  defendant, 
who  at  the  date  of  the  agreement 
were  carrying  on  business  as  stone 
merchants  in  copartnership,  ap- 
pointed the  plaintiff  their  sole  Lon- 
don agent  for  a  period  of  four  years 
and  a  half,  and  tne  plaintiff  in  con- 
sideration of  the  premises  agreed  to 
accept  the  said  appointment  upon 
the  terms  (amongst  others)  that  B. 
and  the  defendant  should  pay  the 
plaintiff  21. 10s.  per  cent,  on  all  ac- 
counts received  oy  them  for  stone 
sold  by  the  plaintiff,  or  supplied  by 
B.  and  the  defendant  to  any  person 
originally  introduced  to  them  by  the 
plaintiff.  Breach  :  that  the  defend- 
ant did  not  nor  would  employ  the 
plaintiff  as  his  sole  agent  for  the 
whole  period  of  four  years  and  a 
half,  and  did  not  nor  would  execute 
certain  orders  for  stone  procured  by 
the  plaintiff  in  his  said  capacity  of 
agent.  On  demurrer:  Held,  that 
tne  parties  contracted  with  reference 
to  the  then  existing  partnership  busi- 
ness, and  that  the  contract  was  to 
employ  the  plaintiff  for  a  period  of 
four  years  and  a  half,  subject  to  the 
condition  that  all  parties  so  long 
lived.  Yer  Channel!,}}., and  Wilde,B. 
Martin,  B.,  dubitante. 

Quare,  whether  thecase  falls  within 
the  principle  of  those  cases  in  which, 
the  personal  skill  of  the  party  being 


involved,  the  contract  was  put  an  end 
to  by  death.   Tasker  v.  Shepherd,  575 

(5).  Evidence  of. 
See  Accobd. 

INSURANCE,  MaBINE  (1). 

(6).  Statute  of  Frauds,  s.  17. 
See  Sale  of  Goons. 

(7).  When  implicit  by  Law. 

See  Exeoxttob. 

(8).  When  not  Implied. 

See  Pleading. 

(0).  Consideration. 
See  Guarantee. 

(10).  Evidence  of  Custom. 
See  Insurance,  Marine  (2.) 

(11).  Privity  of. 

See  Banker. 

(12).  Effect  of  Execution  of  under 
Mistake. 

See  Mistake. 

(13).  Evidence  of  Rescission  of. 
See  Mabbiage. 

CONTKACTOE. 

Liability  of  Railway   Company  for 
Imperfect  Execution  of  Work  by. 

The  defendants,  a  railway  Com- 
pany, were  authorized  by  their  act  of 
parliament  to  construct  a  railway 
bridge  across  a  navigable  river.  The 
Act  provided  that  it  should  not  be 
lawful  to  detain  any  vessel  navigating 
the  river  for  a  longer  time  than  suffi- 
cient to  enable  any  carriages,  animals 
or  passengers,  ready  to  traverse,  to 
cross  the  bridge  and  for  opening  it 


CONVEYANCE. 

to  admit  such  vessel.  The  defendants 
employed  a  contractor  to  construct 
the  bridge  in  conformity  with  the 
provisions  of  the  act  of  parliament,  ( 
but  before  the  works  were  completed  ' 
the  bridge,  from  some  defect  in  its 
construction,  could  not  be  opened, 
and  the  plaintiff's  vessel  was  pre- 
vented from  navigating  the  river. — 
Held,  that  the  defendants  were  liable 
for  the  damage  thereby  caused  to  the 
plaintiff.  Hole  v.  The  Sittingboume 
and  Shecrnct*  Railway  Company ,  488 

CONVEYANCE. 

Fraudulent— 27  Mix.  c.  4. 

D.,  a  widow,  being  possessed  of 
certain  real  property,  by  settlement 
in  contemplation  of  her  marriage, 
dated  the  17th  May,  1830,  reciting 
that,  upon  the  treaty  for  the  mar- 
riage, it  was  agreed  that  her  property 
should  be  appointed,  released  and 
conveyed  as  thereinafter  mentioned, 
limited  the  property  to  trustees  in 
trust  for  herself  for  life,  with  re- 
mainder, as  to  part,  to  her  husband 
for  life,  remainder  to  the  use  of  her 
illegitimate  son,  the  plaintiff,  in  fee, 
and  as  to  the  residue  to  the  plaintiff 
in  fee,  in  case  he  should  attain  the 
age  of  twenty-one  years,  &c.  She 
and  her  husband  subsequently  mort- 
gaged the  property.  In  ejectment 
by  the  plaintiff  against  a  person 
claiming  title  under  the  mortgagee, 
it  was  proved  that  in  October,  1830, 
the  husband  and  wife  let  the  property 
to  T.,  and  received  the  rents  of  it  for 
some  years.  The  plaintiff  gave  se- 
condary evidence  of  the  above  settle- 
ment, which  was  afterwards  put  in 
by  the  defendant. — Held,  in  the 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer): 
.First,  that  the  limitation  in  the  mar- 
riage settlement  to  the  plaintiff, 
though  a  bastard,  was  not  fraudulent  | 
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and  void  as  against  the  mortgagee 
by  the  27  Eliz.  c.  4.  Dissentient© 
William*,  J. 

Per  Oockburn,  C.  J.,  and  Whit- 
man, J. — Because  although  the  limi- 
tation in  the  marriage  settlement  to 
the  illegitimate  son  of  the  wife, 
being  the  settlor,  could  not  be 
deemed  within  the  consideration  of 
the  marriage  and  was  therefore  volun- 
tary, yet  the  case  came  within  the 
principle  of  the  exception  engrafted 
upon  the  rule,  viz.  that  a  provision 
in  a  marriage  settlement  in  favour  of 
existing  children  cannot  be  deemed 
fraudulent  within  the  statute  27  Eliz. 
c.  4. 

Per  Blackburn,  J. — Because  the 
limitation  so  interfered  with  those 
which  would  naturally  be  made  in 
favour  of  the  husband,  wife  and  issue, 
that  it  must  be  presumed  to  have 
been  agreed  upon  by  all  parties  as 
part  of  the  marriage  bargain  that 
the  estate  should  be  so  settled. 

Secondly :  that  there  was  evidence 
of  the  seisin  of  D.  at  the  time  of  the 
execution  of  the  settlement :  Per 
totam  Curiam.  Clarke  v.  Wright,  849 

(2).  To  Defeat  Execution. 
See  Bill  of  Sale. 


CONVICTION. 

See  Assault, 
Servant. 


COPYHOLD. 

(1).   Custom  in,  to  take  Clay. 

A  custom  in  a  manor,  that  the 
copyholders  of  inheritance  may,  with- 
out licence  from  the  lord  of  the  ma- 
nor, break  the  surface  and  dig  and 
get  clay  without  limit  in,  upon  and 
from  and  out  of  their  copyhold  tene- 
ments, for  the  purpose  of  making 
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bricks  to  be  sold  by  them  off  the  ma- 
nor, is  good  in  law.  The  Marquis 
of  Salisbury  v.  Gladstone,  123 

(2).  Fine— Description  of  Premise* 
in  Surrender — Evidence  of  Admis- 
sion. 

A  lord  of  n  manor  cannot  recover 
a  fine  not  certain,  unless  it  is  reason- 
able, and  assessed  and  demanded. 

A  surrenderee  of  copyhold  pre- 
mises baa  a  right  to  have  in  his  ad- 
mittance a  description  of  the  pre- 
mises corresponding  with  that  in  the 
surrender. 

An  entry  by  a  rteward  of  a  manor 
in  his  book  of  the  admission  of  a 
surrenderee  of  copyhold  premises  is 
a  mere  memorandum,  and  not  such 
an  admittance  as  will  entitle  the  lord 
to  claim  a  fine.  Hat/ward  v.  Bate 
and  Bates.   Hayward  v.  Oruden,  308 

COBONER. 

A  deputy  coroner  appointed  under 
the  6  &  7  Vict,  c  88,  is  privileged 
from  arrest  while  preparing  to  bold 
an  inquest.  Ex  parte  The  Deputy 
Coroner  of  Middlesex,  601 

CORPORATION. 

Municipal — Liability  for  Negligence 
—Baths  and  Washhouses. 

The  defendants,  a  body  corporate, 
erected  baths  and  washhouses  under 
the  provisions  of  the  9  &  10  Vict, 
c.  74.  This  Act  vests  the  property 
in  the  baths  and  washhouses  in  the 
corporation,  but  their  management  in 
tbe  town  council.  For  the  purpose 
of  drying  clothes,  there  was  a  wring- 
ing machine,  which  consisted  of  a 
cylinder  into  which  the  wet  clothes 
were  put,  and  which  was  made  to 
revolve  with  great  rapidity  by  steam 
power.  This  machine  was  originally 
constructed  to  be  worked  by  hand 


COSTS. 

by  means  of  an  ordinal} 
handle.  In  applying  stea. 
this  handle  was  removed,  bu 
rod  to  which  it  had  been  at 
unnecessarily  allowed  to  ren 
plaintiff,  who  had  paid  for  jm 
to  wash,  was  nw"g  this  mach 
the  iron  rod  caught  the  alee 
gown,  and  she  was  dragged 
tbe  machine  and  severely 
without  any  negligence  on 
When  it  was  proposed  to  apj 
power  to  the  machine,  the  de 
were  told  of  its  danger. — B 
the  defendants,  by  availin 
selves  of  the  provisions  of  tl 
Vict.  c.  74,  had  undertaken 
tory  duty  which  bound  tbei 
ercise  ordinary  care  and  dili 
providing  machines  reasoni 
for  use,  and  that  they,  and 
town  council,  were  liable  fc 
jury  sustained  by  the  plaint) 
ley  v.  The  Mayor  o/Sunderh 

COBEUPT  PRACTICE 
17  &  18  Vict.  o.  1* 
See  Etidih CI  (1). 

COSTS. 
(1).  28d>24Rrt.e.l26,*.f 
ding  Actions. 

The  23  &  24  Vict.  c.  12 
which  provides  that  when  t 
tiffin  any  action  for  an  alleg 
recovers  by  tbe  verdict  of  a 
than  51.,  he  shall  not  be  ei 
any  costs,  if  the  Judge  cei 
deprive  him  of  them,  enables 
to  certify  in  an  action  cot 
before  the  passing  of  that  Act 
v.  Sale, 

(2).  In  Action  tin  Judgment  u 

The  bringing  an  action  oi 
ment  under  20*.  with  the  i 
obtaining  a  judgment  above 
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Vict.  c.  96,  a.  57,  and. the  Court,  in 
the  exercise  of  their  discretion,  under 
the  43  Oeo.  8,  c.  46,  s.  4,  will  not 

allow  the  plaintiff  hia  coats.  Adams 
v.  Ready,  261 


The  86th  section  of  the  Bankrupt 
Law  Consolidation  Act  (which  en- 
titles a  defendant  to  costs  where  the 
plaintiff  fails  to  recover  the  amount 
for  which  he  has  filed  an  affidavit  of 
debt),  does  not  apply  to  cases  where 
the  action  has  been  removed  by  the 
defendant  from  an  inferior  Court. 
Woodall  t.  Voigt,  158 

(4).  County  Court — Concurrent  ju- 
risdiction —  9  #  10  Vict.  e.  95, 
«.  128—  Where  a  public  Company 
"dwell*." 

The  Great  Weatern  Railway  Com- 

Sany  has  its  principal  station  at  Pad- 
ington,  where  the  directors  meet, 
the  secretary  resides,  general  meet- 
ings are  held,  and  whence  orders 
emanate. — Held,  that  the  Company 
"  dwells"  at  Paddington  within  the 
meaning  of  that  word  in  the  9  &  10 
Vict.  c.  95,  a.  128 ;  and  consequently 
that,  where  a  plaintiff  in  an  action 
against  the  Company  dwelt  more 
than  twenty  miles  from  Paddington, 
the  superior  Court  had  concurrent 
jurisdiction.  Adam*  v.  The  Great 
ffettern  Bail  way  Company,  404 

(6).  Security/or. 

See  Practice  (2). 

(6).  On  Appeal  from  County  Court. 

See  Appeal  (2). 


COUNTY  COURT. 


The  plaintiff  went  to  the  defen- 
dant's residence,  which  was  beyond 
the  j  urisdictinn  of  a  particular  Co  unty 
Court,  and  there  verbally  agreed  to 
purchase  of  him  a  horse  for  28?.,  to 
be  delivered  on  the  following  day  at 
the  plaintiffs  residence  which  was 
within  the  jurisdiction  of  that  County 
Court.  On  that  day  the  defendant 
brought  the  horse  to  the  plaintiffs 
residence,  when  he  required  a  war- 
ranty which  was  given  and  the  price 
paid.  The  plaintiff  afterwards  sued 
the  defendant  in  the  County  Court 
for  a  breach  of  the  warranty : — Sold, 
that  there  was  no  complete  contract 
until  the  warranty  was  given,  and  con- 
sequently the  "  whole  cause  of  ac- 
tion" arose  within  the  jurisdiction  of 
the  County  Court,  in  the  Matter 
of  Aril  v.  Orchard,  160 

(2).  9  A  10  Viet.  e.  95,  t.  48— Trea- 
surer* Sight  o/Aecet*  to  Book*. 

A  registrar  of  a  County  Court 
rented  offices  in  which  he  carried  on 
his  business  as  a  solicitor  and  also 
the  County  Court  business,  he  being 
allowed  by  the  Treasury  an  annual 
sum  for  the  part  of  the  offices  used 
for  County  Court  purposes.  The 
treasurer  of  the  County  Court  gave 
the  registrar  notice  of  hia  intention 
to  audit  the  accounts  on  a  Saturday, 


treasurer  went  to  the  office  after  one 
o'clock,  and  finding  it  closed,  broke 
the  locks  of  an  inner  door  and  a  cup- 
board in  which  the  books  wore  kept, 
and  having  taken  away  the  books 
and  audited  them,  returned  thorn  to 
the    office.      The  registrar    having 
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brought  an  action  of  trespass  against 
him  : — Held,  that  he  was  justified 
so  doing  under  the  County  Court 
Acts.     Burridye  v.  Nkholetts,    883 

(8).  Appeal-  13  4*14Ftrf,c.61,».  14. 

On  the  trial  of  a  cause  before  the 
judge  of  a  County  Court  and  a  jury, 
the  jury  found  a  special  verdict,  on 
which  the  County  Court  judge  en- 
tered the  verdict  for  the  defendant, 
giving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  or  for  a  new  trial. 
The  application  was  subsequently 
made  andrefused. — Held,  that,  under 
the  18  &  14  Vict.  c.  61,  s.  14,  the 
plaintiff  had  a  right  of  appeal  from 
the  decision  of  the  judge  in  refusing 
to  enter  a  verdict  or  for  a 
trial.     Fitter  v.  Green, 

(4).  9  ^  10  Viet.  e.  128—  Where  Pub- 
lic Company  "  dwelle." 
See  Costs. 


COTJBT  OP  ASSIZE. 

See  Commitment. 

COVENANT. 
By  Assignee  ofBevertion  by  ISttoppel. 

An  assignee  of  the  reversion  may 
establish  his  title  against  the  lessee 
by  way  of  estoppel. 

J.  B.,  being  mortgagor  in  posses- 
sion, on  the  22nd  of  February,  1848, 
by  indenture,  executed  by  him  and 
the  defendant,  demised  to  the  de- 
fendant certain  premises  for  seven 
years,  and  the  defendant  covenanted 
to  repair.  On  tbe  2nd  of  February, 
1854,  J.  B.  executed  an  indenture, 
whereby,  after  reciting  the  mortgage 
and  that  be  bad  sold  the  equity 
of  redemption  to  the  plaintifl,  he 
"granted,  bargainod  and  sold,  aliened, 
released  and  surrendered  the  pre- 
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raises,  and  all  hia  estate,  : 
title,  both  at  law  and  ii 
therein,  to  tbe  plaintiff,"  < 
plaintiff  sued  the  defends 
breach  of  the  covenant  t 
The  declaration,  after'sta 
lease  and  covenant,  alleged  1 
by  deed  assigned  the  pre 
the  plaintiff,  whereby  the 
thereof,  subject  to  the  tern 
by  the  lease,  vested  in  the 
The  defendant  pleaded  th 
did  not  assign  tbe  premise 
plaintiff;  nor  had  he  at  th 
making  the  lease  any  revi 
and  in  the  premises ;  nor 
reversion  in  the  premises 
the  plaintiff:  —  Held,  by  tl 
of  Exchequer  Chamber  ( 
the  judgment  of  the  Cour 
chequer),  that  the  plaintiff 
titled  to  have  the  verdict 
plea  entered  for  him:  thai 
tendant  was  estopped  from 
that  the  lessor  had  such  a  le{ 
as  would  warrant  the  lease 
no  other  legal  estate  or  ink 
shewn  to  have  been  in  the 
must  be  taken  as  against  tl 
by  estoppel,  that  the  lessoi 
estate  in  fee.     OuihberUon ' 


-  Validity  of. 

See  Copyhold. 


DAMAGE. 
When  too  Remote. 

e  False  Bkprksznta 


(I).  Measure  of—ForNon-Ci 
of  Contract. 

The  defendant,  on  the  26tl 
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sold  by  sample  to  the  plaintiff  3000 
gallons  of  naptha,  at  2s.  2d.  On  the 
27th  the  plaintiff  resold  the  same  to 
one  H.,  also  by  sample,  at  2s.  6d. 
It  appeared  that  the  sample  con- 
tained 73  per  cent,  of  benzol,  an  arti- 
cle used  in  the  manufacture  of  Ma- 
genta dye  then  newly  discovered, 
and  for  that  purpose  was  worth 
6*.  9d.  per  gallon.  The  defendants 
failed  to  deliver  the  naptha.  It  was 
proved  thatH.  had  claimed  the  differ- 
ence between  5*.  9d.  and  2s.  6d. 
from  the  plaintiff.  In  assessing  da- 
mages for  the  non-delivery  of  the 
naptha  the  jury  gave  this  amount  to 
the  plaintiffs  damages. — Held,  that 
there  must  be  a  new  inquiry,  because 
it  did  not  appear  at  what  price  the 
plaintiff  could  have  procured  naptha 
according  to  the  sample  at  the  time 
of  the  breach. 

On  a  second  inquiry  it  appeared 
that  naptha  known  to  contain  73  per 
cent,  of  benzol  could  not  have  been 
bought  for  less  than  5*.  9 d.  at  the 
time  of  the  breach.  The  learned 
Judge,  before  whom  the  inquiry  was 
executed,  told  the  jury  that  the  plain- 
tiff would  have  no  answer  to  an 
action  by  H.  for  the  difference,  and 
advised  the  jury  to  give  such  a  sum 
as  would  enable  him  to  pay  H.  The 
jury  having  given  this  amount:  — 
Held,  that  the  damages  were  rightly 
assessed,  and  that  there  was  no  mis- 
direction.    Jostling  v.  Irving,       512 


(2).  Measure  of  in  Action  against 
Carrier  for  Non-delivery  of  Goods. 

The  plaintiffs  delivered  to  the  de- 
fendants, who  were  carriers,  ton  tons 
of  cotton  to  be-  carried  from  Liver- 
pool to  Oldham.  In  the  usual 
course  the  cotton  should  have  been 
received  on  the  following  day,  but  it 
did  not  in  fact  arrive  till  four  days 
afterwards.     In  consequence  of  the 


delay  a  new  mill  of  the  plaintiffs  was 
stopped  for  want  of  cotton  to  go  on 
with.  At  the  time  of  the  delivery 
of  the  cotton  to  the  defendants  no- 
thing was  said  as  to  the  particular 
inconvenience  likely  to  result  from 
the  delay  in  forwarding  it.  But  on 
the  day  before  it  was  delivered  to 
the  defendants,  and  repeatedly  on 
each  succeeding  day  until  it  arrived 
at  Oldham,  one  of  the  plaintiffs  called 
to  inquire  about  it ;  and  on  each 
occasion  told  the  manager  of  the 
goods  department  at  the  Oldham 
station  that  the  mill  was  at  a  stand, 
solely  on  account  of  the  non-delivery 
of  the  cotton.  In  an  action  against 
the  defendants  for  neglect  in  deliver- 
ing the  cotton,  the  plaintiffs  proved 
that  during  the  time  the  mill  was  at 
a  stand  they  had  paid  in  wages  71.  ; 
and  that  the  profit  which  would  have 
been  made  if  the  mill  had  been  at 
work  was  71.  10s.  The  judge  of  the 
County  Court  told  the  jury,  that 
when,  as  in  the  present  case,  by  the 
neglect  of  a  carrier,  a  man  had  no 
material  to  carry  on  his  business,  he 
had  a  right  to  charge  as  legal  damage 
such  loss  as  naturally  and  imme- 
diately arose  from  stopping  the  mill ; 
that  the  plaintiffs  were  entitled  to 
the  money  they  had  actually  paid  as 
wages,  7/.,  and  that  the  profit  which 
the  plaintiffs  would  have  made  was 
a  fair  subject  of  calculation ;  and  the 
jury  should  therefore  give,  over  and 
above  the  sum  of  71.,  such  amount 
as  would  be  the  actual  loss  and  de- 
triment the  plaintiffs  had  suffered 
by  the  non-arrival  of  the  cotton  in 
due  course. — Held,  that  this  was  a 
misdirection,  and  that  the  plaintiffs 
were  not  entitled  to  the  amount  of 
wages  paid  and  of  the  profits  lost 
as  legal  damages,  inasmuch  as  it 
assumed  that  the  stoppage  of  the 
mill  arose  entirely  from  the  non-de- 
livery of  the  cotton,  when  in  fact  it 
arose  partly  from  that  and  partly 
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from  the  plaintiffs  haying  do  cotton 
to  go  on  with. 

&mife,thatthe  jurymight  have  pro- 
perly given  the  amount  of  the  wages 
and  loss  of  profit  as  damages,  if  they 
had  found  ae  a  fact  that  the  stoppage 
of  the  mill  was  a  consequence  of 
the  non-delivery  of  the  cotton  which, 
either  from  express  notice  or  the 
course  of  business  in  the  district, 
might  have  been  anticipated  by  the 
parties  at   the  time  of  mnVing  the 


Quaire,  per  Bromieell,  B .,  whether 
if,  in  the  course  of  the  performance 
of  a  contract,  one  party  gives  notice 
to  the  other  of  any  particular  con- 
__  j  which  will  result  from  a 
h  of  the  contract,  and  the  latter, 
after  that  notice,  persists  in  breaking 
the  contract,  the  former  may  not 
hold  him  responsible  in  damage  for 
the  consequences  if  they  result  from 
the  breach,  though  they  are  not  such 
as  would  naturally  arise,  and  were 
not  in  contemplation  of  the  parties 
at  the  time  of  the  contract.  Gee, 
Jppellant,  v.  Lancashire  and  Tork- 
Mtt  Boilway  Company,  BetpondenU, 
211 
(S).  Exemplary. 

In  an  action  for  wilful  negligence, 
tbo  jury  may  take  into  consideration 
the  motives  of  the  defendant,  and  if 
the  negligence  is  accompanied  with 
a  contempt  of  the  plaintiff's  rights 
and  convenience,  the  jury  may  give 
exemplary  damages.  Emblen  v. 

Myeri,  64 

(4).  Meatnre  of. 


DEATH. 
Of  Partner,  Effect  of. 

See  Cokthaot. 


DEVISE 

See  Wiu,. 

DISTRESS. 

(1).  Abuie  of,  by  Distrainer— Big 
of  Distrainee  to  retake. 

If  a  distrainer  takes  the  distre 
out  of  the  place  where  it  was  orij 
nally  impounded,  for  the  purpose 
m airing  an  unlawful  use  of  it,  t 
owner  may  interfere  and  take  it  o 
of  his  possession  without  reoderii 
himself  liable  either  for  a  rescue 
forpound  breach. 

The  plaintiffs,  the  owners  of  a  o 
liery,  having  distrained  two  bon 
belonging  to  the  defendant  for  re 
in  arrear  from  one  H.,  the  lessee 
the  colliery,  impounded  them  in  t 
stable  of  an  inn  about  half  a  m 
from  the  pit.  Two  days  afterwai 
the  plaintiffs'  servant  brought  t 
bones  to  the  colliery  for  the  purpo 
of  letting  them  down  into  the  j 
where  they  had  been  accustomed 
work.  One  of  the  hones  was  plao 
in  a  moveable  stable  near  the  pii 
mouth  and  the  other  in  a  skip  res. 
to  be  let  down  into  the  pit.  The  c 
fendant  then  forcibly  took  away  bo 
horses: — Held,  that  the  distrain 
having  misused  the  distress,  the  c 
fendant  was  at  liberty  to  retake  I 
property  without  being  liable  for 
rescue  or  pound  breach.  Smith 
Wright,  8: 

(2).  Indemnity  to  Broker. 
A  landlord  signed  a  warrant 
distress  in  the  following  form : — ' 
hereby  authorise  B.  L,  or  bis  agei 
as  my  agent,  to  seize  and  distrt 
the  goods  on  the  premises,  now 
the  possession  of  M.  Q.,  for  £ 
being  the  amount  of  rent  due  to  n 
and  for  your  bo  doing  this  shall 
your   sufficient   warrant,    authori 
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EJECTMENT. 
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and  indemnification  against  all  costs 
and  charges  in  respect  to  any  law 
expenses,  action  or  actions  that  may 
arise,  as  well  as  any  other  and  all 
charges  or  expenses  which  you  or 
your  agent  may  be  at  or  brought 
against  you  or  your  agent  on  this 
account.  W.  H.,  the  servant  of 
B.  I.,  having  distrained,  an  action  of 
trover  was  brought  against  him  by 
the  tenant  for  the  conversion  of  cer- 
tain goods,  some  of  which  were 
alleged  not  to  have  been  in  the  in- 
ventory, in  which  action  the  plaintiff 
was  nonsuited. — Held,  that,  assum- 
ing that  W.  H.  had  done  nothing 
wrong,  the  indemnity  extended  to 
the  costs  of  defending  the  action 
brought  against  him.  Ibbett  v.  De 
La  Salle,  233 

DOMICILE. 

Officer  in  Service  of  Hast  India  Com- 
pany residing  in  England. 

P.,  who  was  the  son  of  Irish 
parents  and  an  officer  in  the  military 
service  of  the  East  India  Company, 
on  the  Bombay  Establishment,  re- 
turned to  England  in  1840,  having 
attained  the  regimental  rank  of 
colonel.  By  the  regulations  of  the 
service  officers  who  have  attained 
that  rank  were  permitted  to  reside 
where  they  pleased  subject  to  the 
Company's  orders  for  their  return  to 
duty  in  India.  P.  continued  in  the 
service  of  the  Company  until  his 
death.  In  1841  he  was  appointed 
by  her  Majesty  as  Plenipotentiary 
in  China,  and  accepted  this  appoint- 
ment with  consent  of  the  East  India 
Company.  On  his  return  in  1844, 
having  been  made  a  Privy  Council- 
lor, he  purchased  the  ground  lease 
of  a  house  in  Eaton  Place,  which  he 
furnished  and  fitted  up  for  his  resi- 
dence and  resided  there.  Soon  after- 
wards he  was  appointed  Governor  of 


the  Cape  of  Good  Hope,  where  he 
continued  until  1848,  when  he  was 
appointed  Governor  of  Madras.  He 
resided  at  Madras  until  1854  when 
he  returned  to  his  house  in  Eaton 
Place,  but  afterwards  went  to  other 
places  in  England  and  ultimately  to 
Malta,  where  he  died.  In  his  will 
and  codicils  he  described  himself  as 
"  of  Eaton  Place."  During  the  last 
period  of  his  life  he  frequently  de- 
clared his  intention  of  returning  to 
India. — Held,  that  the  fact  that  P. 
continued  in  the  service  of  the  Com- 
pany and  was  liable  to  be  ordered  to 
return  to  India  did  not  prevent 
him  from  acquiring  an  English  do- 
micile on  his  return  from  China: 
that  his  subsequent  residence  as 
Governor  at  the  Cape  of  Good  Hope 
and  at  Madras  did  not  involve  the 
loss  of  his  English  domicile;  and 
that,  as  he  had  acquired  an  English 
domicile  on  his  return  from  China 
in  1844,  subsequent  expressions  of 
intention  to  return  to  India,  and 
even  the  going  to  Malta  with  the  view 
of  ultimately  returning  there,  did  not 
affect  the  domicile  he  had  acquired 
in  England.  The  Attorney  General 
v.  Pottinger,  733 


DOUBLE  VALUE. 

Action  for. 

See  Landlobd  and  Tenant. 

EASEMENT. 

On  Highway. 

See  Highway. 

EJECTMENT. 

See  Common  Law  Peocedubb 
Act,  1852. 


Evidence  of  Fact  of : 
See  Etidzsci  (1). 


i  on  a  bond,  condi- 
tioned for  the  due  performance  by 
the  defendant  of  a  contract  to  exe- 
cute certain  railway  works  according 
to  a  specification.  Breach :  that  the 
defendant  did  not  complete  three 
tunnels  according  to  the  ■peeifica- 
tion. 

Flea  (by  way  of  estoppel)  :  that 
before  the  suit,  by  another  deed, 
was  declared  that,  with  certain  ex- 
ceptions therein  mentioned  not 
lating  to  the  causes  of  action,  the 
defendant  and  the  plain  tiffs  had  ad- 
justed and  mutually  satisfied  every 
other  claim  or  demand  which  the 
■aid  parties  then  had  against  each 
other,  as  the  plaintiffs  and  the  de- 
fendant did  by  the  said  deed  severally 
admit. 

BeplicatioD .-  Setting  out  the  deed 
which,  after  reciting  the  contract  to 
execute  the  railway  works,  and  a 
provision  therein  for  the  reference 
to  arbitration  in  case  the  defendant 
should  be  hindered  in  the  execution 
of  the  works  by  the  plaintiffs  or  their 
engineers ;  and  that  the  plaintiffs 
had  made  out  an  account  containing 
a  variety  of  matters  in  respect  of 
which  they  claimed  compensation,  a 
copy  whereof  was  contained  in  a 
schedule  to  the  deed,  further  re- 
cited :  that,  with  the  exception  of  the 
claim s  contained  in  the  schedule, 
S.  E.  S.  Company  (the  plaintiffs) 
and  O.  W.  (the  defendant)  had  fet- 
tled, adjusted,  and  mutually  satisfied  i 
every  other  account,  claim  or  demand 
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C.W.Hd  Hereby  mmermBg  admit  m 
aeknencUdge  ;  but  tke  deimu  of  t 
mod  C.  W^  set  forth  tn  tke  eekedm 
were  disputed;  and  that  it  bad  be. 
agreed  that  the  claims  of  C.  W. 
the  schedule  should  he  referred 
the  award  of  G.  W.  -.  WUmemxt 
that  the  parties  covenanted  to  abii 
by  the  award  of  G.  W. ;  that  t 
submission  should  not  be  defeat! 
by  the  death  of  the  parties,  and  t  h 
the  costs  should  be  in  the  diacretk 
of  the  arbitrators,  Ac.-  -Held,  th 
there  was  no  estoppel;  that  by  tl 
true  meaning  of  the  deed  the  art 
trators  were  confined  to  the  matte 
mentioned  in  the  schedule,  and  th 
the  admission  was  made  for  the  pn 
pose  of  the  reference  only.  T, 
South  Eastern  Bodwoy  Company 
Worton,  B& 

(2).   Assignment  of  Reversion  by. 

See  CovXjrjjfT. 


EVICTION. 

Evidence  of. 
See  Lutdloxd  awn  Tzb~a*t  (4). 

EVIDENCE. 

(1).  Documentary — Register  qf  Ft 
ters—Wril  and  lief  urn  qf  EU, 
tton. 

The  register  of  voters  at  a  pai 
liamentary  election,  made  in  pn 
■uance  of  the  48th  and  49th  aectaoi 
of  the  6  &  7  Vict.  c.  18,  is  a  doci 
ment  of  such  a  public  nature  aa  t 
be  admissible  in  evidence  upon  il 
mere  production  by  the  retumin 
officer,  and  therefore  an  examine 
or  certified  copy  of  it  is  also  admit 
sible. 


EVIDENCE. 

Semble  that,  in  an  action  for 
penalties  under  the  Corrupt  Prac- 
tices at  Elections  Act,  1864,  parol 
evidence  of  an  election  haying  taken 
place  is  not  sufficient  without  proof 
of  the  writ,  return,  and  register. 

In  an  action  for  penalties,  under 
the  Corrupt  Practices  at  Elections 
Act,  1854  (17  &  18  Vict.  c.  102), 
the  plaintiff  gave  in  evidence  a  copy 
of  the  writ  and  return  from  tne 
office  of  the  clerk  of  the  Crown 
certified  by  a  clerk  in  the  office  to  be 
a  true  copy  of  the  original  writ  and 
examined  therewith.  The  defend- 
ant's counsel  having  allowed  it  to  be 
given  in  evidence  as  a  certified  copy. 
—Held,  that,  assuming  it  was  not, 
there  was  no  ground  for  granting  a 
new  trial.    Reed  v.  Lamb,  75 

(2.)  Presumption  of  Assignment  — 
Where  Instrument  of  Assignment 
inadmssiblefor  want  of  Stamp. 

In  an  action  by  the  assignees  of 
D.  a  bankrupt  against  L.,  it  appeared 
that  D.,  before  his  bankruptcy,  being 
indebted  to  B.,  at  the  request  of  the 
agent  of  B.,  verbally  promised  to  give 
B.  an  order  on  the  defendant  who 
was  indebted  to  him.  D.  then  gave 
to  B.  an  order  (unstamped)  as  fol- 
lows :— "  D.  to  B.  Debtor.  To  ba- 
lance of  account  23/.  Mr.  L.  Please 
to  pay  the  above  account  and  charge 
it  to  our  account  as  paid.  20th  Oc- 
tober, 1857.,,  The  defendant  then 
gave  the  following  document  to  B. : 
— "  Mr.  B.  I  agree  to  pay  you  cash 
as  per  order  of  D."  V.  subse- 
quently became  bankrupt,  and  the 
defendant,  after  the  bankruptcy, 
paid  the  231.  to  B.—Held,  that,  the 
order  being  inadmissible  for  want  of 
a  stamp,  there  was  no  evidence  of  an 
equitable  assignment  of  the  debt,  so 
as  to  entitle  the  defendant  to  credit 
for  the  payment  made  by  him  after 
the  bankruptcy.     Pott  v.  Lomas,  529 
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(3).  Admissions— Effect  of 
See  Shipping  (1). 

(4).  Of  Appointment  and  Authority 
ofShip'S'husband. 

See  Shipping  (1.) 

(5).  Of  Admission  of  Copyholder — 
Entry  in  Book  of  Steward  of 
Manor. 

See  Copyhold  (2). 

(6).  Time  for  objecting  to. 

See  Pleading  (4.) 

See  also  Landlord  and  Tenant 
(2),  (5). 

EXECUTION. 

(1).  By  Fi.  Fa.— Against  Bailee  of 

Goods. 

See  Sheriff. 

(2).  Ca.Sa.— Detainer  against  Party 
privileged  from  Arrest. 

See  Bankruptcy  (4). 

EXECUTOB. 

Of  Innkeeper — Liability  for  Loss  of 
Goods  of  Guest  in  Lifetime  of  Tes- 
tator. 

Wherever  a  relation  exists  be- 
tween two  parties,  which  involves 
the  performance  of  certain  duties  by 
one  of  them  and  the  payment  of  re- 
ward to  him  by  the  other,  the  law 
will  imply,  or  a  jury  mav  infer,  a 
promise  by  each  party  to  do  what  is 
to  be  done  by  him. 

Therefore  an  action  may  be  main- 
tained against  the  executors  of  an 
innkeeper  on  his  implied  promise  to 
keep  safely  and  without  diminution 
the  goods  of  his  guest. 

The  executors  are  also  liable  in 
"  tort,"  the  loss  of  the  goods  being 
a  wrong  committed  within  the  mean- 
ing of  the  3  &  4  Wm.  4,  o.  42,  s.  2. 
Morgan  v.  Bavey,  265 

EXCH. 


EXTORTION. 

See  Money  Had  abd  Kbceivbd. 

FALSE  BEPBE8ENTATION. 

To  induce  aFlaintiJfnot  to  call  a  Wit- 
nets — Damage — When  too  remote. 
A  declaration  alleged  that  the 
plaintiff,  defendant  and  C.  had  en- 
tered into  a  joint  speculation  in  rail- 
way shares :  that  C.  had  advanced 
0000/.;  20001.  on  his  own  behalf, 
2000/.  as  a  loan  to  the  plaintiff,  and 
20001.  on  behalf  of  the  defendant: 
that  C.  was  desirous  of  retiring  from 
the  adventure,  and  the  defendant 
offered  to  take  upon  himself  the 
whole  of  the  adventure  and  debt  of 
G000J.  provided  the  plaintiff  would 
consent  to  abandon  his  share  to  the 
defendant,  and  C.  would  accept  the 
defendant  as  his  debtor  in  the  place 
of  the  plaintiff  for  the  said  sum  of 
20001. :  that  the  plaintiff  did  abandon 
his  share  of  the  adventure  to  the  de- 
fendant, and  the  defendant  agreed 
to  take  upon  himself  the  whole  ad- 
venture and  become  debtor  to  C.  for 
the  whole  60002. ;  and  C,  on  the 
faith  and  in  the  belief  that  such  an 
arrangement  was  made,  consented 
to  accept  the  plaintiff  as  such  debtor 
in  the  place  of  the  plaintiff;  never- 
theless the  defendant,  knowing  that 
he  alone  was  capable  of  proving  that 
the  plaintiff  had  assented  to  the  said 
arrangement,  fraudulently,  falsely 
and  maliciously,  and  before  the  Evi- 
dence Act,  14  &  15  Vict,  c  99,  and 
in  order  to  induce  C.  to  believe  that 
the  said  joint  adventure  had  never 
been  put  an  end  to,  and  to  induce 
G.  to  sue  the  plaintiff  for  the  20002., 
and  to  deter  the  plaintiff  from  calling 
the  defendant  as  a  witness,  and  to 
destroy  his  credit  as  a  witness  if  so 
called,  wrote  and  sent  to  C.  a  letter 
purporting  to  be  addressed  to  the 
plaintiff,  but  directed  to  C,  wherein 


FBAr/DITLENT  CONVEYAN< 

he  fraudulently  and  falsely  pretenc 
to  expostulate  with  the  plaintiff,  i 
asserted  that  the  plaintiff  had  jk 
tively  refused  to  concur  in  the  s 
arrangement.  By  means  wher 
C.  was  induced  to  and  did  belli 
that  the  plaintiff  had  never  agn 
to  retire  from  the  said  adventu 
and  acting  on  such  behalf  C.  brouf 
an  action  against  the  plaintiff  to 
cover  the  2000J. ;  that  the  said 
tion  was  referred  to  an  arbitra 
upon  the  terms  that  neither  i 
plaintiff  nor  the  defendant  should 
examined ;  and  C.  recovered  agai 
the  plaintiff  24861.,  which  he  i 
compelled  to  pay. — Held,  by  I 
Court  of  Exchequer  Chamber  ( 
firming  the  judgment  of  the  Coi 
of  Exchequer),  that  the  declarati 
was  bad,  since  it  did  not  appear  tl 
the  damage  to  the  plaintiff  was  i 
natural  result  of  the  wrongful  act 
the  defendant.     Collin*  v.  Cbve,    1 

FOREIGN  JUDGMENT. 
When  Impeachable. 

The  judgment  of  a  foreign  Con 
having  jurisdiction  over  the  part 
and  subject -matter  of  the  suit,  a 
not  be  impeached  on  the  ground  tl 
it  is  erroneous  upon  the  meri 
De  Ooue  Briitao  v.  Sathbone,      3 

FRAUDS,  STATUTE  OP. 

(1).  Sect.  4. 

See  ACOOBD. 

(2).  Sect.  17. 

S«  Sat.s  of  Goods. 

FRAUDULENT    CONVEY. 
ANCE. 
What  U. 

See  Bastard. 
Bill  or  Sale. 
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FBEIGHT. 

See  Chabtbb-pabty. 
Shipping. 


GAS  COMPANY. 

Suffering"    Washings    to    Pollute 
Water. 


The  6  Geo.  4,  c.lxxix.,  incorporated 
a  Company  for  the  purpose  of  sup- 
plying the  town  of  Birmingham  with 
gas.  By  the  8  &  9  Vict.  c.  lxvi. 
e.  160,  it  is  enacted,  "  That  if  the 
Company  shall  at  any  time  cause  or 
suffer  to  be  conveyed  or  to  flow  into 
any  stream,  reservoir,  aqueduct,  pond 
or  place  for  water,  within  the  limits 
of  the  said  Act,  any  washing,  sub- 
stance or  thing  which  shall  be  pro- 
duced by  making  or  supplying  gas," 
they  shall  forfeit  200?.  In  1864  the 
Company  erected  a  gas  tank  about 
fortv-five  yards  from  the  plaintiff's 
well.  The  site  was  selected  by  an 
engineer  on  behalf  of  the  Company, 
and  the  tank  was  erected  on  solid 
sandstone  and  with  proper  materials. 
The  Company  knew  that  mines  in 
the  neighbourhood  had  been  worked, 
but  they  did  not  know  that  mines 
had  been  worked  under  or  near  to 
any  part  of  their  land.  In  1838 
there  were  workings  under  half  the 
Company's  land,  and  from  1848  to 
1855  these  workings  were  brought 
to  within  about  sixty  yards  of  the 
tank,  in  consequence  of  which  the 
floor  of  the  tank  cracked,  and  the 
washings  in  it  flowed  out  and  per- 
colated to  the  plaintiff's  well,  thereby 
rendering  the  water  in  it  unfit  for 
domestic  purposes. — Held,  in  the 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer), 
that  the  Company  had  suffered  the 
washings  to  flow  into  the  plaintiff's 
well   within   the    meaning    of  the 


vol.  ti.— k.  s. 


BIB 


8  &  9  Vict.  c.  lxvi.,  and  consequently 
were  liable  to  the  penalty  of  200/. 
Hipkins  v.  The  Birmingham  and 
Staffordshire    Gas  Light   Company, 

250 

GUARANTEE. 

Consideration. 

P.  being  indebted  to  the  plaintiffs, 
the  defendants  gave  them  the  fol- 
lowing guarantee: — "In  considera- 
tion of  your  agreeing,  at  our  request, 
from  time  to  time  to  supply  on  credit 
to  P.  such  goods  as  he  may  require 
and  you  may  think  fit  to  supply,  we 
do  hereby  guarantee  to  you  the  pay- 
ment of  such  sum  as  he  now  owes 
and  may  at  any  time,  from  time  to 
time,  owe  to  you. — Held,  that  the 
guarantee  did  not  contain  any  bind- 
ing agreement  on  the  part  of  the 
plaintiffs  to  supply  goods  to  P.,  and 
that,  as  they  never  did  supply  any 
goods  to  P.  after  the  date  of  the 
guarantee,  the  defendants  did  not 
become  liable  to  pay  the  existing 
debt  of  P.    Westhead  v.  Sproson,  728 

HIGHWAY. 

Dedication    subject    to  pre-existing 
Sight  of  User. 

The  corporation  of  Yarmouth  are, 
and  have  been  since  the  time  of 
King  John,  owners  of  the  soil  of  the 
South  Quay  in  that  borough.  The 
quay  is  bounded  on  the  east  by 
houses,  and  on  the  west  by  Yarmouth 
Haven.  From  the  time  of  King 
Charles  the  First,  there  has  been  a 
common  and  public  highway  over 
the  quay ;  and  so  far  back  as  living 
memory,  the  occupiers  of  some  of 
the  houses  have  used  a  part  of  the 
quay  fronting  them  for  depositing 
thereon  anchors,  timber,  boats  and 
other  incumbrances.  Such  user  was 
in  fact  enjoyed,  as  of  right,  for  more 
than  twenty  years,  but  not  immemo- 
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rially ;  and  though  it  caused  some 
inconvenience  to  the  public  it  did 
not  produce  an  actual  obstruction  of 
the  highway.  By  the  rolls  of  the 
Court  Leet  of  the  borough,  from  the 
year  1632  to  1653,  it  appeared  that 
many  persons  had  been  amerced  for 
"overburdening"  the  quay  with  an- 
chors, timber,  blocks,  Ac.,  and  thereby 
obstructing  the  highway.  An  occu- 
pier of  one  of  the  houses,  in  the 
exercise  of  an  alleged  right,  placed 
upon  a  part  of  the  quay  in  front  of 
his  house,  anchors,  timber  and  other 
incumbrances,  whereby  the  free  use 
of  the  highway  was  obstructed. 

Meld :  First,  that,  upon  these  facts, 
the  Court  (being  at  liberty  to  draw 
inferences)  could  not  infer  that  the 
right  churned  had  been  exercised  by 
the  occupiers  of  the  houses  before 
any  dedication  of  the  highway  to  the 
public. 

Secondly :  that  a  highway  may  be 
dedicated  to  the  public  subject  to  a 
pre-existing  right  of  user  by  the  oc- 
cupiers of  adjoining  land  for  the  pur- 
pose of  depositing  goods  thereon. 
Movant  v.  Ohamberlin,  511 

HUSBAND  AND  WIFE. 

Separation  Deed — Conttruction  of. 

A  deed  of  separation*between  hus- 
band and  wife  contained  a  covenant 
by  the  husband  that  he  would  not 
molest  or  disturb  his  wife  in  her  per- 
son or  manner  of  living,  nor  institute 
any  suit  to  compel  her  to  cohabit 
with  him,  Ac.,  and  a  covenant  by  E. 
that  the  wife  should  not  at  any  time 
thereafter  "  molest  or  disturb  the 
husband,"  or  require  by  any  m 
whatsoever,  either  by  Ecclesiastical 
censure  or  otherwise,  or  in  any  other 
manner  endeavour  to  compel  the 
plaintiff  to  cohabit  with  her,  or  to 
enforce  any  restitution  of  conjugal 
rights,  &c.  —Held,  that  a  suit  by  the 
wife  in  the  Divorce  Court  for  a  ju> 
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debited  H.  and  Co.  with  the  pre- 
miums. On  the  22nd  the  plaintiff 
sent  an  extract  from  the  captain's 
letter  to  Lloyd's.  The  defendant, 
who  was  then  for  the  first  time  in- 
formed of  the  fact  that  the  ship  had 
been  ashore,  wrote  to  H.  and  Co.  as 
follows  : — "  Understanding  that  the 
ship  "  B."  has  been  on  shore,  I  do 
not  consider  that  my  risk  commences 
until  the  vessel  has  been  surveyed 
and  repaired."  This  letter  was  not 
answered  by  H.  and  Co.  The  debit 
of  H.  and  Co.  in  the  books  of  the 
defendant  remained  until  after  the 
loss.  On  the  2nd  April,  the  vessel 
was  surveyed  and  reported  to  be  per- 
fectly tight  and  in  a  condition  to 
undertake  a  voyage  of  any  descrip- 
tion. After  several  intermediate 
voyages  she  was  totally  lost  on  the 
9th  of  October,  1857.  Held,  in  the 
Exchequer  Chamber :  First,  that 
there  was  no  waiver  of  the  objection 
to  the  policy  by  reason  of  the  con- 
cealment of  the  information  that  the 
vessel  had  been  ashore.  Secondly, 
that  there  was  no  evidence  of  a  new 
contract  founded  on  the  defendant's 
letter  of  the  22nd  of  January. 

Semble,  that  the  letter,  even  if 
answered  by  H.  and  Co.,  would  not 
have  amounted  to  a  new  contract. 
Russell  v.  Thornton,  140 

(2) .  Marine —  Custom — Jettison. 

A  custom  that  underwriters  are 
not  liable,  under  the  ordinary  form 
of  policy,  for  general  average  in  re- 
spect of  the  jettison  of  goods  stowed 
on  deck,  is  a  valid  custom  and  does 
not  contradict  the  terms  of  the  policy. 
Miller  v.  Tetherington,  278 

(3).  Against  Death  by  "Accident" 

H.  effected  with  the  defendants  a 
policy  of  assurance,  whereby  they 
agreed  that  if  he  should  sustain  any 
injury  caused  by  accident  or  violence, 
within  the  meaning  of  that  policy  and 

E  e  r  2 


the  conditions  thereto,  and  should 
die  from  the  effects  of  such  injury 
within  three  calendar  months  from 
the  happening  thereof,  then  the  funds 
and  property  of  the  defendants 
should  be  subject  and  liable  to  pay 
the  sum  thereby  assured.  The  policy 
contained  a  proviso  that  no  claim 
should  be  made  in  respect  of  any 
injury  unless  the  same  should  be 
caused  by  some  outward  and  visible 
means,  of  which  satisfactory  proof 
could  be  furnished  to  the  directors. 
On  a  Saturday  afternoon  H.  went  to 
Brighton  by  railway,  having  a  ticket 
which  entitled  him  to  return  by  it  on 
the  following  Monday.  About  seven 
o'clock  on  Monday  evening  he  left 
his  lodgings,  having  expressed  his  in- 
tention to  bathe  before  he  returned 
to  London.  His  clothes  were  found 
on  the  steps  of  a  bathing  machine, 
and  about  six  weeks  afterwards  a 
body  was  washed  ashore  on  the  Essex 
coast,  which  his  brother  and  some 
acquaintances  deposed  at  the  inquest 
was  his  body,  but  the  jury  found  that 
it  was  the  body  of  a  person  unknown. 
— Held,  in  the  Exchequer  Chamber : 
First,  that  assuming  H.  died  from 
drowning,  that  was  a  death  by  "  acci- 
dent" within  the  meaning  of  the 
policy.  Secondly,  that  it  was  a  ques- 
tion for  the  jury  whether  H.  died 
from  the  action  of  the  water  or  from 
natural  causes.  Trew  v.  The  Railway 
Passengers'  Assurance  Company,  839 

INTEEBOGATOEIES. 

Whether  allowable  when  Answers  may 
tend  to  Criminate. 

See  Common  Law  Procedure  Act, 
1854  (3;,  (4). 

JOINT  STOCK  COMPANY. 

(1).  Subscribers  of  Memorandvm  of 
Association — Powers  of  as  Directors. 

The  defendants  were  a  joint  stock 
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Company,  incorporated  by  the  regis- 
tration of  a  memorandum  of  associa- 
tion under  the  19  A  20  Vict.  c.  47, 
hut  no  articles  of  association  were 
executed.  Before  the  first  general 
meeting  the  subscribers  of  the  memo- 
randum of  association,  acting  aa 
directors  of  the  Company,  appointed 
one  of  their  own  number  manager  of 
the  mine,  at  a  salary  of  350/.  a  year. 
— Held,  that,  under  the  provisions 
contained  in  Table  B.,  the  subscribers 
of  the  memorandum  of  association, 
aa  directors,  bad  power  to  make  the 
appointment,  and  that  it  was  not 
illegal  either  at  common  law  or  other- 
wise. Ealet  v.  The  Cumberland 
Stack  Lead  Mine  Company,         481 

(2).  Half  Share*— Ettoppel— Power 
to  Sue  far  Call*  made  before  Incor- 
poration—  Windint  ~~ 
ofOalUbyLiq,  •' 

By  the  deed  of  settlement  of  a 
Joint  Stock  Company,  it  was  pro- 
vided that  the  capital  of  the  Company 
should  be  100,000/.  in  1000  shares 
of  100/.  each,  and  that  it  should  be 
competent  for  any  general  meeting 
of  the  Company  to  create  additional 
shares  of  100/.  each.  The  Company, 
at  a  general  meeting,  created  1500 
new  half  shares  of  50/.  each,  some  of 
which  the  defendant  purchased,  exe- 
cuted the  deed  of  settlement  and 
received  the  dividends  declared  on 
the  shares.  It  was  afterwards  re- 
solved, at  a  special  general  meeting, 
that  the  Company  be  wound  up  under 
the  Joint  Stock  Companies  Acts, 
1866,  1867,  and  the  defendant  was 
sued  for  calls  made  by  the  directors 
and  the  liquidators  of  the  Company. 
— Meld,  that  the  defendant  was 
stopped  from  denying  t 
shares  were  valid  shares, 

A  Joint  Stock  Company,  formed 
in  1837,  and  which  had  obtained  an 
Act  enabling  the  Company  to  sue 
and  be  sued  in  the  name  of  one  of 


the  members  as  a  nominal  plan 
was  afterwards  registered  and  ii 
porated,  pursuant  to  the  Joint  S 
Companies  Acts,  1856, 1857.— I 
that  the  incorporated  Company  c 
sue  for  calls  made  by  the  dtrec 
before  the  incorporation  of  the  C 


winding-up  of  a  Joint  Stock  C 
pany,  the  liquidators  appointed  n: 
the  Joint  Stock  Companies  1 
1856, 1857,  may  make  calls  wit] 
giving  the  notices  prescribed  by 
provisions  of  the  deed  of  settler, 
or  Acts,  for  calls  made  by  the  d 
tors.  The  Hull  Flax  and  Ck 
Mil  Company  V.  Welletiey, 


Meeting  for. 

The  deed  of  settlement  of  a  J 
Stock  Company,  completely  * 
tered  under  the  7  A  8  Vict.  c. 
contained  a  clause  "  that  no  o 
business  shall  be  transacted  i 
special  general  meeting;  than 
business  for  which  it  shall  have  1 
expressly  called."  The  Com] 
was  afterwards  registered  under 
19  &  20  Vict.  c.  47.  After 
passing  of  the  20  *  21  Vict,  c 
at  a  general  meeting  it  was  reso 
that  the  Company  should  be  wc 
up  voluntarily,  and  liquidators  i 
appointed.  The  meeting  was 
in  pursuance  of  a  notice,  which  1 
ever  did  not  state  the  intentk 
the  Company  to  appoint  liquid) 
at  that  meeting.  In  an  actioi 
recover  calls  made  by  the  liquidi 
so  appointed  : — Held,  that  the  a 
clause  applied  to  a  meeting  held 
the  purpose  of  appointing  liquida 
and  that,  no  notice  of  the  inter 
to  appoint  liquidators  having 
given,  their  appointment  was  inv 
The  Anglo-Calijornian  Gold  Mi 
Company  V.  Lewi*, 


LANDLORD  AND  TENANT. 
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(4).  Winding-up  Amendment  Act — 
20  $  21  Vict.  c.  78. 

Where,  upon  the  winding-up  of  a 
Joint  Stock  Bank,  which  was  also 
adjudicated  bankrupt,  a  contributory, 
against  whom  judgment  had  been 
signed  on  a  scire  facias,  effected  a 
compromise  and  obtained  a  certificate 
under  the  Joint  Stock  Companies 
"Winding-up  Amendment  Act,  1857 
(20  &  21  Vict.  c.  78),  the  Court 
stayed  all  further  proceedings  on 
th/judgment  without  imposing  any 
terms.     Cleave  v.  Harwar,  22 

JUDGMENT. 
See  Foreign  Judgment. 

Costs  in  Action  an. 
See  Costs  (2). 

JUSTICES. 

Jurisdiction  of. 

See  Assault. 
Seevant  (2). 

LANDLOED  AND  TENANT. 

(1).  Covenant    not   to  sell  Manure 
under  Increased  Rent. 

Declaration,  that  the  defendant 
covenanted  with  the  plaintiff  not  to 
sell  or  cany  away  from  the  demised 
premises  any  manure,  made  Ac.  on 
the  premises,  without  the  consent 
of  the  plaintiff,  under  the  increased 
rent  of  10/.  for  every  ton  so  given, 
sold  or  carried  away;  and  further 
covenanted  that  he  would  pay  all 
the  increased  rents.  Breach :  that 
defendant  sold  a  large  quantity  of 
manure  made  on  the  premises,  to 
wit  160  tons,  and  did  allow  the  same 
to  be  carried  away  from  the  premises ; 
and  the  plaintiff  claims  2000Z.  Plea : 
that  the  defendant  brought  upon  the 
premises  a  quantity  of  manure  larger 


and  better  in  quality  than  that  car- 
ried away. — Held,  first,  that  the  plea 
was  bad;  secondly,  that  the  decla- 
ration was  bad  for  not  alleging  that 
the  increased  rent  was  due  or  that 
it  was  unpaid.     Legh  v.  Lillie,   165 

(2).   Notice   to    Quit — Evidence  of 
lime  of  Commencement  of  Tenancy. 

In  ejectment  the  plaintiff  proved 
that  S.  was  the  tenant  of  the  pre- 
mises when  he  became  the  owner, 
and  had  paid  rent  to  him  for  many 
years ;  that  she  quitted  and  was  suc- 
ceeded by  H. ;  that  N.  succeeded  H. 
and  paid  rent.  In  the  beginning  of 
September  1858,  the  defendant  and 
N.  severally  called  on  the  plaintiff 
and  asked  if  he  would  accept  the 
defendant  as  tenant.  On  each  oc- 
casion the  plaintiff  said  he  would. 
On  the  7th  of  September  the  de- 
fendant took  possession,  and  in 
October  of  the  same  year  paid  the 
rent  to  Michaelmas  1858,  for  which 
the  plaintiff  gave  a  receipt  as  for 
rent  due  from  N.  The  plaintiff  re- 
ceived the  rent  at  Christmas  1858, 
and  gave  a  receipt  for  it  to  the  de- 
fendant as  for  rent  due  from  him. 
In  March  1859,  the  plaintiff  gave 
to  the  defendant  notice  to  quit  at 
Michaelmas  or  otherwise  at  the  end 
of  the  year  of  the  tenancy  which 
should  expire  after  the  end  of  one 
half  year  irom  the  time  of  his  being 
served  with  that  notice.  On  the 
17th  of  December  1859,  the  plain- 
tiff's agent  served  a  notice  on  the 
defendant  to  quit  at  Midsummer. 
The  defendant  said  the  plaintiff 
might  have  the  house  if  he  paid  the 
valuation  of  the  fixtures  and  good- 
will.— Held,  that  it  was  a  question 
for  the  jury,  and  not  for  the  Judge, 
to  be  determined  by  a  consideration 
of  all  the  facts,  at  what  time  the 
tenancy  commenced  ;  that  there  was 
evidence   of  a   tenancy  ending   at 
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Michaelmas,  and  that  it  was  a  mis- 
direction to  withdraw  from  the  jury 
all  the  facte,  except  the  conduct  of 
the  defendant  when  the  notice  U 
quit  at  Midsummer  was  served  01 
him.  Martin,  B.,  dissentiente.  Wat 
ktr  t.  Godi,  594 


(3).  Liability  of  Tenant  holding  ovei 
—Double  Value-i  Geo.  3,  e.  28. 

A  tenant  holding  over  after  the 
expiration  of  a  notice  to  quit,  is  not 
liable  to  pay  douhle  value,  under 
4  Geo.  2,  c.  28,  a.  1,  if  such  holding 
over  is  not  wilful  and  contumacious. 
but  bona  fide  and  for  his  own  pro- 
tection.    Sunnfen  v.  Bacon, 

B.,  who  held  lands  as  tenant  from 
rear  to  year  under  8.,  after  the  death 
of  S.  took  the  same  with  other  landi 
at  an  increased  rent  from  the  devisee 
of  S.  The  heir-at-law  disputed  the 
will.  The  devisee  gave  to  B.  notice 
to  quit.  B.,  acting  under  a  bona 
fide  belief  that  the  heir-at-law  v. 
entitled,  refused  to  give  up  poas< 
aion  of  the  land  to  the  devisee. 
Held,  by  the  Court  of  Exchequer 
Chamber  (affirming  the  decision  of 
the  Court  of  Exchequer),  that  B. 
was  not  liable  to  pay  double  rent 
under  the  4  Geo.  3,  e.  28,  which 
applies  only  when  the  tenant  holds 
over  though  conscious  that  be  has 
no  right  to  retain  the  possession. 
Ssdnfen  v.  Bacon.     In  error,       846 

(4).    Evidence   of  Eviction— Of  n 
*u£icient  Dittrett. 
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In  ejectment  for  a  forfeiture, 
under  the  Common  Law  Procedure 
Act,  1862,  a.  210,  it  appeared  that  sideri 
the  plaintiff  sought  to  recover  pos-  i  and, 
session  of  two  houses,  numbered  13  tifiab 
and  14,  which,  in  August,  1849,  j  eauo 
with  two  other  houses,  numbered  15  , 
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LANDS    CLAUSES    CONSOLI- 
DATION ACT,  1845. 


8  &  Q  Fict.  c.  18,  U.  25,  34,  08. 

The  plaintiff,  whose  lands  were 
injuriously  affected  by  certain  works 
of  the  defendants,  wno  were  acting 
under  a  statute  with  which  the 
Lands  Clauses  Consolidation  Act, 
1845,  was  incorporated,  on  the  16th 
of  December,  1858,  gave  notice 
under  the  68th  section  of  that  Act 
that  he  claimed  compensation  in 
respect  of  such  injury,  and  that 
unless  the  defendant  paid  the  amount 
claimed  within  twenty-one  days,  he 
desired  to  have  the  amount  of  com- 
pensation settled  by  arbitration 
under  that  Act.  Twenty-one  days 
after  this  notice,  the  plaintiff,  by 
writing  under  his  hand,  nominated 
a>  person  as  his  arbitrator,  and  on 
the  17th  of  January,  1850,  gave 
notice  to  the  defendants  that  he  had 
done  so,  and  required  the  defendants 
to  appoint  an  arbitrator  on  their 
part.  On  the  25th  of  January  the 
defendants  tendered  to  the  plaintiff 
80/.  for  the  alleged  damage  and  costs, 
which  the  plaintiff  refused.  Tht 
defendants  then  nominated  an  arbi- 
trator on  their  part,  and  the  sum  of 
'  23/.  was  ultimately  awarded  to  the 
plaintiff  as  the  amount  of  compen- 
sation to  which  he  was  entitled. — 
Held,  that  the  plaintiff  was  not  en- 
titled to  the  costs  of  the  arbitration 
by  the  34th  section  of  the  8  &  9  Vict, 
c.  18,  the  tender  being  in  time,  inas- 
much as  the  plaintiff  bad  not  pur- 
sued the  proper  steps  pointed  out 
in  the  25th  section,  and  had  not  de- 
livered his  appointment  to  the  arbi- 
trator when  the  tender  was  made. 
Tatet  v.  The  Mayor,  $c,  of  Black- 
burn, 61 


LICENSING  ACTS. 

See  BEZR. 

LIMITATIONS,  STATUTE  OF. 

8  #  4  W.  4,  c.  42,  «.  3— Death  of 
Defendant  after  Action  brought. 

In  May,  1831,  the  obligee  of  a 
bond  brought  an  action  against  the 
obligor.  After  notice  of  trial  the 
action  abated  by  the  death  of  the 
obligor  in  December  1835.  The  obli- 
gor left  a  will,  which  was  not  proved 
by  the  executor  named  therein.  On 
the  18th  of  May,  1857,  administra- 
tion of  the  goods  and  effects  of  the 
obligor  with  the  will  annexed  was 
granted  to  the  present  defendant. 
In  March,  1852,  the  obligee  peti- 
tioned the  Insolvent  Debtors  Court, 
and  his  effects  vested  in  the  provi- 
sional assignee,  the  present  plaintiff, 
who  commenced  an  action  on  the 
.  bond  against  the  defendant  on  the 
1 17th  of  May,  1858.— Held,  by  the 
Court  of  Exchequer  Chamber  (affir- 
ming the  judgment  of  the  Court  of 
Exchequer),  that  the  right  of  action 
was  not  barred  by  the  Statute  of  Li- 
mitations, 3  A  4  Wm.  4,  c.  42,  s.  8. 
Stwgi*,Provi*iorialA»tignee  of Hart- 
ley, #c,  v.  Darell,  120 

LOCAL  GOVERNMENT  ACT, 

1858. 
Construction  of  Bye-lawe  made  under. 

A  bye-law  made  by  a  Local  Board 
of  Health,  pursuant  to  the  21  &  22 
Vict.  c.  98,  a.  34,  directed  that "  every 
building  to  be  erected  and  used  as  a 


bye-] 
widtl 
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dwelling-house,  shall  hare  an  open 
space  exclusively  belonging  thereto  hou* 
to  the  extent  at  least  of  one-third  old  i 
of  the  entire  area  of  the  ground  on  well, 
which  the  said  dwelling-house  shall 
stand  and  which  shall  belong  thereto 
Ac."  By  the  21  &  22  \ict.  c.  98, 
no  bye-law  shall  affect  any  bonding 
erected  before  the  date  of  the  con- 
stitution of  the  district,  but  the  re- 
erecting  of  any  buildiug  pulled  down 
to  or  below  the  ground  floor,  or  the 
conTerskm  into  a  dwelling-boose  of 
any  building  not  originally  con- 
structed for  human  habitation,  shall 
be  considered  the  erection  of  a  new  bead 
bnOding.  stret 

The  proprietor  of  a  bouse,  which  of  n 
had  been  erected  before  the  consti-  fron 
tattoo  of  the  district,  and  was  used  stret 
for  an  hotel,  baring  a  yard  with  a  qua 
eoach-boase  and  stables  in  the  rear,  no  d 
for  the  purpose  of  making  an  addi-  mod 
tion  to  the  hotel,  pulled  down  the 
coach-bouse  and  stables  below  the 
ground  floor,  and  erected  upon  the 
name  site  a  building  three  stories 
high ;  the  only  means  of  access  to 
the  upper  chambers  being  by  going 
up  the  staircase  of  the  old  bouse  and 
through  a  passage  into  the  new  build- 
ing. On  an  information  against  the 
proprietor  for  an  offence  against  the 
bye-law  in  not  leering  an  op 
equal  to  one-third  of  the  art 
ground  on  which  the  dwelling-house 
stood,  Ac,  the  justices  found  that 
the  buDding  erected  in  the  yard  being 
a  new  building  built  up  to  and  ad- 
joining tbe  old  building  must  either 
be  considered  with  the  old  building 
as  one  house,  or  that  the  old  bouse 
and  new  building  must  b 
dered  as  two  erections,  and  that  both 
old  and  new  buildings  must  be  con- 
sidered in  reckoning  tbe  ground  upon 
which  the  building  stands ;  and  con- 
victed him  of  a  breach  of  the  bye- 
law, — Held,  that  the  conviction  could 
not  be  sustained,  because  tbe  new 
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MASTER  AND  SERVANT, 

reside  with  an  aunt  for  a  long  period, 
and  no  correspondence  took  place 
between  the  parties  for  a  period  of 
two  years. — Held,  that  this  was  evi- 
dence from  which  the  jury  might 
jnfer  that  the  plaintiff  had  exone- 
rated the  defendant  from  his  promise 
before  any  breach.  Davit  Y.Bomford, 


MASTER  ANT  SERVANT. 

(1).  Liability  of  Matter  for  Act  of 
Servant  done  in  the  course  of  hit 
Employment. 

The  plaintiff,  a  passenger  by  an 
omnibus,  while  being  forcibly  re- 
moved from  it  by  the  guard  in  charge, 
was  thrown  on  the  ground  and  seri- 
ously injured.  The  proprietor  of  the 
omnibus,  on  being  applied  to  for  com- 
pensation, stated  that  the  plaintiff 
was  drunk  and  had  refused  to  pay 
his  fare.     On  cross-examination  the 

C'ntiff  did  not  deny  that  he  had 
n  drinking.— Held,  that  if  the 
guard  intended  to  put  the  plaintiff 
safely  out  of  the  omnibus,  there  was 
evidence  that  in  so  doing  he  was 
executing  the  commands  of  the  pro- 
prietor his  master ;  and  that  if  the 
injury  was  caused  by  the  guard  acting 
without  due  core  in  executing  such 
command  the  proprietor  was  respon- 
sible.    Seymour  v.  Greenwood,      U59 

(2).  Liability  of  Matter  for  Accident 
to    Servant — Sitk  knouringly 
cvrred— Factory  Acts. 

Where  machinery  is  required  by 
statute  to  be  fenced,  and  a  servant 
enters  into  the  employment  of  the 
owner  whilst  it  is  protected,  and  con- 
tinues in  the  service  after  the  pro- 
tection is  removed  by  decay  or  other- 
wise, but  complains  of  the  danger  and 
is  promised,  that  the  protection  shall 
be  restored,  the  matter  is  liable  for 
injury  to  the  servant  arising  from  th 


want  of  such  protection.     Holme* 
Clarke,  849 

See  CoNTHiCTOB. 

Pleading '{2)- 
Sbbtaht. 

MEDICAL  ACT. 
21  &  22  Viet.  e.  90. 
K.,  who  was  legally  qualified  as  a 
surgeon  and  apothecary,  and  regis- 
tered as  such  under  "  The  Medical 
Act,"  21  &  22  Vict,  c  90,  was,  be- 
fore the  time  of  passing  of  that  Act, 
Caessed  of  a  German  medical  dip- 
ia,  and  called  himself  Dr.  K.  He 
continued  to  use  that  description 
after  the  passing  of  the  Act,  though 
not  registered  as  doctor  of  medicine. 
Held,  no  evidence  that  he  had  wil- 
fully and  falsely  pretended  to  be,  or 
taken  or  used  toe  name  and  title  of 
a  doctor  of  medicine  so  as  to  render 
him  liable  to  a  penalty  under  the 
10th  section  of  that  Act.  Ellit,  Ap- 
pellant, Kelly,  Respondent,  222 

MINING. 
Liability  for  Injury  to  adjacent  Owner 
by  Removal  of  Support — Damages. 

Where  the  working  of  mines,  in 
however  careful  a  manner,  has  caused 
a  subsidence  of  the  adjacent  land, 
the  owner  is  entitled  to  recover  in 
respect  of  damage  to  buildings 
thereon,  although  erected  within 
twenty  years,  provided  their  weight 
did  not  contribute  to  the  subsidence. 

In  1833,  a  manufactory  was 
erected  on  a  close,  and  in  1841,  and 
between  that  time  and  1849,  the 
buildings  were  enlarged.  In  March 
1842,  the  close  and  buildings,  which 
were  leased  for  a  term  which  expired 
in  October,  1851,  were  conveyed  in 
tee  by  S.,  the  owner,  to  C.  0.  died 
in  1849,  and  in  November  1851  the 
devisees  under  his  will  conveyed  the 
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close  and  buildings  to  the  plaintiff 
in  fee,  who  before  1849  was  assignee 
of  the  term  and  occupied  the  build- 
ings. In  1849  and  1850  the  defen- 
dants, in  getting  coal  from  their 
mines,  near  but  not  immediately  ad- 
joining the  close,  caused  the  surface 
to  subside,  by  which  the  buildings 
were  injured.  The  devisees  of  C. 
did  not  thereby,  in  fact,  sustain  any 
damage,  inasmuch  as  they  incurred 
no  expense,  and  continued  to  receive 
the  full  rent  for  the  premises,  and 
upon  the  sale  thereof  obtained  the 
full  value,  without  reference  to  any 
injury  thereto  (of  which  they  were 
ignorant)  by  the  mining  operations. 
Subsequently  to  the  sale  to  the 
plaintiff,  the  working  of  the  mines 
under  lands,  near  to  but  not  adjoin- 
ing the  close  on  which  the  buildings 
stood,  occasioned  a  further  subsi- 
dence. No  damage  was  done  by  the 
working  of  the  mines  subsequently 
to  July  1852,  but  the  subsidence  of 
the  ground  continued,  the  conse- 
quence of  the  previous  mining  ope- 
rations. The  mining  was  skilfully 
conducted,  and  the  buildings  did  not 
contribute  to  the  subsidence.  In 
August,  1855,  the  plaintiff  brought 
an  action  against  the  defendant. — 
Held,  that  he  was  entitled  to  recover 
damages  in  respect  of  the  deteriora- 
tion in  value  of  the  manufactory,  the 
machinery  broken,  the  increased  ex-' 
pense  of  keeping  it  in  repair  and 
working  order,  and  the  diminished 
profits  both  in  respect  of  his  occupa- 
tion before  and  after  the  purchase. 

Held,  also,  that  the  devisees  of  C. 
might  maintain  an  action  for  the  in- 
jury to  their  reversion  during  the 
subsistence  of  the  lease,  as  trustees 
and  for  the  benefit  of  the  vendee. 
Stroyan  v.  Knowle*.  Hamer  v. 
Knowlen,  454 

MISTAKE. 

Equitable  lieUrf  again*/. 


MONET  HAD  Ac 

To  a  declaration  on  a  charter-pai 
alleging  as  a  breach  the  refusal 
the  defendants  to  load  a  cargo, 
defendants  pleaded,  as  an  equita 
defence,  that  they  entered  into 
charter-party  solely  as  agents 
A.  D.  and  Co.,  and  that,  when 
defendants  signed  the  charter-pai 
it  was  agreed  and  understood betwi 
the  plaintiff  and  the  defendants  t 
the  defendants  were  only  to  sign 
charter  as  such  agents,  so  as  to  h 
A.  D.  and  Co.,  and  were  not 
make  themselves  liable  as  princir. 
for  the  performance  of  the  chart 
that  they  signed  as  follows : — "  J 
A.  D.  and  Co.,  of  Messina.  U.  t 
Co.  agents  :"  the  defendants  and 
plaintiff  bona  fide  believing  at  ■ 
time  the  charter  was  made,  that 
defendants  having  so  signed  wo 
not  be  liable  to  be  sued  on  ' 
charter,  notwithstanding  the  char 
in  the  body  thereof  professed  to 
made  between  the  plaintiff  as  owi 
of  the  one  part  and  Jhe  defenda: 
as  freighters  on  the  other ;  that  I 
defendants  had  the  power  to  bi 
A.  D  and  Co.,  and  that  the  plain 
was  inequitably  taking  advantage 
the  mistake  in  drawing  the  chart 
— Held,  that  the  plea  shewed  a  g< 
equitable  answer  to  the  action. — A 
per  Bramwell,  B.—Semble,  that 
was  a  good  answer  at  law.  Wakt 
Harrop,  7 


MONET  HAD  AND  RE- 
CEIVED. 

The  plaintiff  being  in  embarrasi 
circumstances,  offered  his  credit 
imposition  of  5*.  in  the  poui 
The  defendant,  a  creditor,  refused 
accept  it  unless  the  plaintiff  p 
him  50/.  and  gave  him  a  bill  of  < 
change  for  108*.  The  other  credit 
would  not  accept  the  composition 
the  defendant  did  not.  The  plain 
paid  the  defendant  the  50/.  and  gi 
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Trim  the  bill  of  exchange,  and  the  de- 
fendant then  executed  the  composi- 
tion deed. — Held,  that  the  plaintiff 
might  recover  back  the  money  in  an 
action  for  money  had  and  received. 
Per  Pollock,  C.  B.,  Bramwell,  B., 
and  Wilde,  B.  Martin,  B.,  dissen- 
tiente.     Atkinson  v.  Denby,        778 

MONEY  PAID. 

See  Abbitbation. 
Bankeb. 

NEGLIGENCE. 

See  Action  on  the  Case  fob  Neg- 
ligence. 
Gas  Company. 

(2).  Liability  of  Waterworks  Com- 
pany for. 

See  Watebwobks  Company. 

NOTICE. 

Of  Act  of  Bankruptcy. 

See  Bankbuptcy  (3). 

Of  Action. 

The  3  &  4  Wm.  4,  c.  lxviii.,  for 
paving,  lighting,  &c,  the  town  of 
Birkenhead,  by  sect.  201  enacts  that 
no  plaintiff  shall  recover  in  any  ac- 
tion, &c,  to  be  commenced  against 
the  Commissioners  for  anything  done 
or  to  be  done  in  pursuance  or  under 
the  authority  of  the  Act,  unless 
notice  in  writing  shall  have  been 
given  to  the  defendants.  The  Com- 
missioners were  sued  for  an  injury 
occasioned  by  the  negligence  of  some 
paviours,  their  servants. — Held,  that 
they  were  entitled  to  notice  of  action, 
and  that  a  notice  detailing  the  facts, 
but  not  stating  an  intention  to  bring 
an  action,  was  insufficient,  Mason 
v.  The  Birkenhead  Improvement 
Commissioners,  72 


PAETICULABS. 

See  Pbactice. 

PARTNERSHIP. 

Effect  of  Death  of  Partner  on  Con- 
tract, 

See  Contbact. 

PENAL  ACTION. 

See  Pbactice. 

PLEADING. 

(1).  Certainty. 

A  count  of  a  declaration  stated 
that  the  plaintiff  was  tenant  to  C. 
of  a  public  house,  and  also  owed  her 
money ;  that  C.  had  seized,  as  a  dis- 
tress for  arrears  of  rent,  certain  goods 
of  the  plaintiff;  and  thereupon  the 
defendant,  representing  and  pretend- 
ing that  he  was  authorized  by  C.  to 
act  as  her  attorney  in  that  behalf, 
and  as  such  attorney  to  enter  into 
the  agreement  thereinafter  mentioned 
in  her  behalf,  it  was  agreed  between 
plaintiff  and  defendant,  as  such  attor- 
ney on  behalf  of  C,  that  for  the  con- 
sideration in  the  agreement  men- 
tioned, C.  would  withdraw  the 
distress  and  take  no  proceedings 
for  the  recovery  of  the  arrears  of 
rent  for  six  months.  The  declaration 
then  stated  that,  although  the  plain- 
tiff performed  his  part  of  the  agree- 
ment, the  defendant,  representing 
and  pretending  that  he  was  autho- 
rized as  attorney  for  C.  so  to  do,  did, 
in  the  name  of  C,  take  proceedings 
for  the  residue  of  the  arrears  of  rent 
within  six  months,  and  in  violation 
of  the  agreement  did,  as  such  attor- 
ney in  the  name  of  C,  distrain  for 
the  residue  of  the  arrears  of  rent 
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the  plaintiff's  goods  and  chattels. 
By  means  whereof  the  plaintiff  was 
not  only  prevented  from  carrying  on 
his  business  as  a  publican,  but  lost 
divers  gains  and  profits.  That  the 
plaintiff,  trusting  in  the  said  repre- 
sentations of  the  defendant,  and 
believing  that  the  defendant  was  so 
authorised  as  aforesaid  by  C.  to  act, 
and  that  he  did  act  as  attorney  on 
her  behalf,  as  well  as  to  enter  into 
the  said  agreement,  as  to  putting  in 
the  said  distress  in  violation  thereof, 
sued  C.  in  an  action  of  trespass, 
and  at  the  trial  the  plaintiff  was 
nonsuited  by  reason  of  the  defendant 
not  having  been  authorized  by  C, 
and  by  reason  of  the  defendant,  who 
was  called  as  a  witness  on  the  trial 
by  the  plaintiff  to  prove  the  autho- 
rity of  C.  to  the  defendant  to  put  in 
the  distress  and  to  euter  into  the 
agreement  on  her  behalf,  denying 
any  authority  from  C.  to  him,  as  her 
attorney,  either  to  put  in  the  distress 
or  enter  into  the  agreement  on  her 
behalf:  Whereby,  and  by  reason  of 
the  premises,  the  plaintiff  expended 
and  became  liable  to  pay  huge  sums 
of  money  for  costs.  On  demurrer : 
—Held,  that  the  count  was  bad  for 
not  distinctly  averring  that  the  de- 
fendant was  not  authorized  by  C.  to 
act  on  her  behalf.  Oxenham  v. 
Smythe,  690 

(2).  Declaration— Statement  of  Duty 
at  Contract. 

A  declaration  by  the  administra- 
trix of  J.  E.  alleged  that  J.  B.  was 
the  servant  of  the  defendants,  on  the 
terms  that  the  defendants  should 
take  due  and  ordinary  care  not  to 
expose  the  said  J.  E.  to  extraordi- 
nary danger  and  risk  in  the  course 
of  his  said  employment :  yet  the  de- 
fendants did  not  take  due  and  ordi- 
nary care  not  to  expose,  Ac,  and  so 
carelessly  conducted  themselves  that 


J.  H.  was,  while  employed  as  sue 
servant,  exposed  to  extraordinar 
danger  and  risk  in  the  course  of  hi 
employment,  and  was,  through  th 
carelessness  and  wrongful  conduc 
of  the  defendants,  and  by  being  ei 
posed  to  extraordinary  danger  an 
risk  as  aforesaid,  struck  by  a  railwa 
truck  and  killed.  —  Held,  that  n 
such  contract  could  be  implied  fror 
an  ordinarjeontractof service.  Bitej 
Admix.,  ■     *" 


(3).  Plea  "Never  Indebted." 

To  a  declaration  for  calls  by  a  rail 
way  Company  incorporated  by  th 
Canadian  legislature,  setting  ou 
specifically  and  at  length  the  Act 
empowering  the  Company  to  sue 
ana  the  several  facts  shewing  tfai 
liability  of  the  defendant  as  a  share 
holder,  the  plea  of  "  never  indebted' 
may  be  pleaded  ;  and  the  Court  ha 
no  power  to  set  aside  such  plea,  oi 
the  ground  that  it  tends  to  embarras 
the  plaintiff  by  putting  him  to  un 
necessary,  needless  and  expensivi 
proof.  The  Wetland  Bailtoay  Com 
patty  v.  Blake,  41 1 

(4).  "  Hot  Guilty  by  Statute"— Sea 
Gen.  T.  T.  1863,  r.  21. 

The  defendant  pleaded  "  not  guilt; 
by  statute,"  and  in  the  margin  o 
the  plea  referred  to  several  statutes 
In  addition,  he  relied  at  the  trial  ot 
a  section  of  one  of  the  statutes  no 
referred  to,  but  no  objection  ws 
taken.  -•  Held,  that  the  objection 
that  this  section  was  not  mentionei 
in  the  margin  of  the  plea,  was  no 
available  on  the  argument  of  a  rah 
to  enter  a  nonsuit  in  pursuance  o 
leave  reserved.  Burridoe  v.  Nicho 
lettt,  88i 

(S).  Equitable  Defence. 
See  Mistake. 


PRACTICE. 
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Suggestion  that  it  should  be  tried, 
not  by  jury,  but  by  Judge.  Per 
Martin,  B.,  and  Wilde,  B.  Wake 
v.  Marrop,  778 

See  Landlord  and  Tenant  (1). 
Public  Company. 


POOR 

A  guardian  of  the  poor  who  has 
knowingly  supplied  for  his  own  pro- 
fit goods  for  the  use  of  the  poor  in 
the  workhouse  contrary  to  the  provi- 
sions of  the  4  &  5  Wm.  4,  c.  51,  and 
65  Geo.  3,  c.  137,  s.  6,  is  liable  to 
the  penalty  thereby  imposed  whether 
the  master  of  the  workhouse  to  whom 
he  sold  the  goods  was  authorized  to 
enter  into  such  a  contract  or  not. 
Qreenhow  v.  Parker,  882 


POSSESSION. 

Presumption  qf  Status  Quo. 

See  Fraudulent  Conyey anoe. 

PBACTICB. 

(1).  Particulars  —  Under  Plea  of 
Payment  into  Court. 

In  an  action  against  a  carrier,  the 
declaration  contained  one  count  al- 
leging the  loss  and  damage  of  a 
variety  of  goods  which  the  defend- 
ants undertook  to  carry  for  the  plain- 
tiff to  numerous  places  at  different 
times.  The  plaintiff  having  delivered 
particulars  of  his  claim,  and  the  de- 
fendants having  pleaded  payment 
into  Court  of  a  sum  in  satisfaction 
thereof,  the  Court  ordered  the  de- 
fendants to  deliver  an  account  of  the 
particular  items  of  the  plaintiffs  de- 
mand in  respect  of  which  the  money 
was  paid  into  Court.  Baxendale  v. 
The  Great  Western  Railway   Com- 


pany, 


95 


(2).  Security  for  Costs. 

A  plaintiff,  captain  of  a  foreign 
ship  usually  trading  to  this  country, 
is  liable  to  give  security  for  costs. 
Nylander  v.  Barnes,  509 

(3).  Trial— Z  $4W.*,  e.  22— 
Penal  Actions. 

The  3  &  4  W.  4,  c.  42,  s.  22,  which 
empowers  the  Court  or  a  Judge  in 
any  action  the  venue  in  which  is  by 
law  local  to  order  a  suggestion  to  be 
entered  that  the  trial  may  be  had  in 
another  county  applies  to  penal  ac- 
tions within  the  31  Eliz.  c.  5,  s.  2. 
Qreenhow  v.  Parker,  882 

(4).  On  moving  for  New  Thiol — 
Sheriff's  Notes. 

On  motion  for  a  rule  nisi  for  a 
new  trial,  in  a  case  tried  before  the 
sheriff,  under  a  writ  of  trial,  the 
sheriff's  notes  must  be  produced, 
unless  good  cause  be  shewn  to  the 
contrary ;  and  it  is  not  a  sufficient 
excuse  for  their  non-production  that 
the  motion  is  made  by  the  counsel 
who  was  engaged  at  the  trial,  and  is 
prepared  to  state  what  occurred. 
Killigrew  v.  Peters,  688 

See  Common  Law  Peooeduee  Act, 

1852. 
Common  Law  Pboceduee  Act, 

1854. 
Costs. 


PRINCIPAL  AND  AGENT. 

See   Agent. 
Banker. 
Contractor. 

PRIVILEGE  FROM  ARREST. 

See  Bankruptcy  (4.) 

PUBLIC   COMPANY 

(1).  Calls  in  Excess  of  those  autho- 
rized—  Void  Calls. 
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An  Act  incorporating  a  railway 
Company  provided  that  no  call  of 
money  from  the  shareholders  should 
exceed  ten  per  cent,  on  the  amount 
of  their  shares :  also,  that  the  direc- 
tors might,  from  time  to  time,  make 
such  calls  as  they  should  deem  necet 
aary :  Provided  that  thirty  dayi 
notice  be  given  of  such  call,  and 
that  do  call  exceed  the  present 
amount,  dot  made  at  a  less  interval 
than  two  months  from  the  previous 
call,  or  a  greater  amount  be  called 
in,  in  any  one  year,  than  the  pre- 
scribed amount.  In  an  action  Kir  a 
call,  the  defendant  pleaded  that  the 
directors  made  more  calls  and  to  a 
greater  amount  than  were  prescribed 
by  the  Act,  and  that  the  said  call 
was  made  in  excess  of  the  calls  by 
the  Act  empowered  to  be  made. 
Eeplication:  That  the  calls  in  the 
plea  mentioned,  other  than  the  call 
sued  for,  were  not  authorized  by  the 
Act,  and  were  therefore  void;  and 
that  the  call  sued  for  was  not  a  call 
made  in  excess  of  the  calls  by  the 
Act  empowered  to  be  made,  if  the 
void  calls  are  not  reckoned  as  calls 
by  the  Act  empowered  to  be  made : 
and  that  the  defendant  did  not  pay 
the  void  calls,  or  any  part  thereof. — 
Held,  on  demurrer,  that  the  replica- 
tion was  bad,  since  it  did  not  shew 
that  the  directors  had  declared  the 
calls  void  ;  and,  consistently  with  it, 
they  might  have  received  the  greater 
part  of  the  money  called  for.  The 
Wetland  Ilailvxty  Company*.  Berne, 
116 
(2).  Debt  for  OalU—Plea. 
See  Pleading. 

PUBLIC  HEALTH  ACTS. 

Sen  Local  Govebnmknt  Act,  1858. 

RAILWAY  COMPANY. 

Charge  for  Receiving,  Loading,  $c.  ' 

A  railway  Company  were  required, 


RELEASE. 

by  their  special  Act,  to  carry  as  con 
mon  earners  for  hire,  and  to  affoi 
to  all  persons,  conveying  or  sendin 
goods  upon  their  railway  ever 
reasonable  convenience  and  facilit 
for  loading  and  unloading  good 
The  Act  also  authorized  the  Con 
pany,  for  carriage  of  goods,  to  &• 
mand  a  toll  not  exceeding  thrt 
pence  per  ton  per  mile. — Held,  thi 
the  Company  were  not  entitled  t 
charge  an  additional  sum  for  service 
performed,  accommodation  affordet 
and  expense  and  risk  incurred  i 
and  about  the  receiving,  loading,  ur 
loading  and  delivering  the  good: 
Pegler  v.  The  Monmouthshire  Sou 
way,  Sfc,  Company,  64 

(2).  Liability  of,  for  Act  of 
Contractor. 


RELEASE. 
(1).  Operation  of— According  to  In 
tent  of  Portia. 
Though  a  release  is  general  in  it 
terms,  the  Court  will  Omit  its  ope 
ration  to  matters  .contemplated  h 
the  parties  at  the  time  of  its  execu 

Trover  for  indigo  warrants.  Plea 
that  the  plaintiffs  by  deed  release 
the  defendants  from  the  causes  c 
action.  Replication,  on  equitabl 
grounds,  setting  out  a  deed  for  th 
liquidation  of  the  affairs  of  the  de 
fondants  under  inspectorship,  and  b 
which  the  plaintiffs,  who  were  en 
ditora  of  the  defendants,  release 
them  "  from  all  and  all  manner  c 
actions,  cause  of  action  and  suit 
bills,  bonds,  writings,  obligation] 
debts,  Ac,  claims  and  demands  whal 
soever  both  at  law  and  in  equity,  c 
otherwise  howsoever."  Averments 
that  at  the  time  the  plaintiffs  exc 
cuted  the  release  they  did  not  kno' 
that  they  had  any  claim  against  th 
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defendants  in  respect  of  the  said 
warrants,  and  that  the  plaintiffs  exe- 
cuted the  deed  intending  thereby 
only  to  release  the  debt  due  from 
the  defendants  to  them.  Rejoinder : 
that  the  plaintiffs  employed  the  de- 
fendants to .  purchase  goods  and  ob- 
tain advances  for  them,  and  that  there 
were  cross-claims  against  each  other 
constituting  matters  of  account :  that 
the  defendants  had  authority  from 
the  plaintiffs  to  deposit,  as  a  se- 
curity for  the  repayment  of  ad- 
vances, the  warrants  of  goods  pur- 
chased for  them,  to  an  amount  suf- 
ficient to  cover  the  liabilities  of  the 
defendants  for  the  plaintiffs :  that 
whilst  the  said  warrants  were  so  de- 
posited, the  defendants  suspended 
payment  and  the  parties  who  held 
the  warrants  sold  the  goods  repre- 
sented thereby :  that  at  the  time  of 
the  making  of  the  said  deed  the  state 
of  accounts  between  the  plaintiffs 
and  defendants  was  not  ascertained, 
and  whether  the  defendants  had  ex- 
ceeded their  authority  in  depositing 
the  warrants  was  wholly  unknown 
to  the  defendants  and  the  plaintiffs : 
that  the  release  was  given  in  consi- 
deration of  the  execution  of  the  same 
by  other  creditors,  the  consideration 
for  whose  execution  was  the  execu- 
tion by  the  plaintiffs :  that  the  other 
creditors  supposed  that  the  release 
was  intended  to  include  all  claims 
which  the  plaintiffs,  upon  ascertain- 
ing the  accounts,  might  have  against 
the  defendants.  On  demurrer  to 
the  rejoinder :  Held,  that  the  repli- 
cation was  good  and  the  rejoinder 
bad.     Lyall  v.  Edward*,  337 

(2).   When  Implied. 
See  Estoppel. 

SALE  OF  GOODS. 

(I).  Statute  of  Frauds,  s.  17— Sig- 
nature by  Factor.  . 


The  defendant  having  negotiated 
with  the  plaintiff,  a  hop-grower,  for 
the  purchase,  by  sample,  of  some 
hops,  went  with  him  to  his  factor, 
when  the  defendant  agreed  to  buy 
the  hops,  and  in  the  presence  of  both 
parties,  the  factor  wrote  out  bought 
and  sold  notes,  the  former  of  which 
contained  the  name  of  the  defendant, 
and  was  delivered  by  the  factor  to 
him.  The  date  of  the  notes  was 
altered  by  the  factor,  at  the  request 
of  the  defendant,  in  order  to  give 
him  further  time  for  payment.  The 
hops  were  afterwards  weighed  in  the 
presence  of  the  plaintiff  and  defend- 
ant, when  a  dispute  arose  as  to  their 
weight  and  condition,  and  the  de- 
fendant refused  to  accept  them. 
Held,  that  the  factor  was  not  the 
agent  of  the  defendant  to  bind  him 
by  signing  his  name  to  the  contract, 
and  therefore  there  was  no  sufficient 
memorandum  or  note  in  writing 
within  the  17th  section  of  the  Statute 
of  Frauds.     Darrell  v.  Evans,     660 

(2).  Statute  of  Frauds,*.  17—  Evi- 
dence of- — "  Acceptance  and  Receipt" 

The  plaintiffs,  wine  and  spirit 
merchants,  kept  a  bonded  warehouse, 
where  they  took  in  other  persons' 
goods  as  well  as  their  own,  charging 
warehouse  rent.  Of  this  warehouse 
the  plaintiffs  had  one  key  and  the 
custom  house  officer  another.  The 
defendant  agreed  to  buy  of  the  plain- 
tiffs two  puncheons  of  rum  which 
were  to  remain  in  bond  till  wanted, 
the  defendant  to  have  six  months 
further  credit.  The  plaintiffs  sent 
to  the  defendant  an  invoice  de- 
scribing the  puncheons  by  marks 
and  numbers  with  the  words  "  free 
six  months,"  which  was  explained  to 
mean  that  they  might  remain  in  the 
plaintinV  warehouse  without  charge 
for  six  months.  The  plaintiffs  en- 
tered in  the  rum  book  of  their  ware- 


house  the  puncheons  of  ram  u  Bold 
to  the  defendant,  and  pored  that 
after  this  entry  they  had  no  power 
to  get  the  goods  out.  The  ram  re- 
mained in  the  warehouse  for  two 
yean,  during  which  time  the  de- 
fendant on  several  occasions  asked 
the  plaintiffs  to  take  back  the  goods 
or  bay  them  of  him.— Held,  by  the 
Court  of  Exchequer  Chamber  (re- 
versing the  decision  of  the  Court  of 
Exchequer),  that  there  was  evidence 
to  go  to  the  jury  that  the  character  in 
which  the  plaintiffs  held  the  goods 
waa  changed :  and  that,  if  they  held 
aa  warehousemen  for  the  defendant, 
then  waa  evidence  of  an  acceptance 
and  receipt  of  the  goods  by  the  de- 
fendant so  as  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds. 
Guile  t.  Sawder,  828 

See  Couvtt  Court  (1). 

SEISIN. 

Evidence  of. 

See  FsavDUxraT  Coittztaxci. 

SERVANT. 

(1).  Contortion  for  Abienting  Him- 
eelffrom  Bermce—4,  Qeo.  4,  c.  84— 
Contract  of  Service. 

By  agreement  in  writing  the  ap- 
pellant agreed  to  serve  the  respond- 
ents, potters,  as  a  biscuit-oven  placer, 
at  daily  wages,  for  twelve  months. 
By  another  agreement  of  the  same 
date  E.  agreed  to  serve  the  respon- 
dents for  the  same  period  as  biscuit- 
oven  fireman,  to  be  paid  by  piece 
work,  he  paying  the  appellant  wages 
out  of  what  he  earned.  -Held,  that 
the  relation  of  master  and  servant 
subsisted  between  the  respondent* 
and  the  appellant,  notwithstanding 
his  wages  were  paid  by  R.,  and  con- 
sequently he  waa  properly  convicted 
under  the  4  Geo.  8,  c.  34,  for  absent- 


ing himself  from  the  responde 
service.      WSlett,  Appellant,  Be 


(2).  6  Geo.  8,  c.  25,  ».  4—  Set 

Conviction  for  nnlawfeHy  Abe 
inofrom  Service—Bond  Fide  X 
cite  ofSnppoted  Bight. 


By  memorandum  in  writing 
agreed  to  serve  If.  u  i  cutler 
three  years,  and  M.  agreed  to  emj 
him  and  pay  him  for  his  work 
cording  to  a  schedule  of  pri 
Having  quitted  his  service  dm 
the  term,  do  waa  convicted  under 
4  Geo.  4,  e.  34,  and  imprisoned 
twenty-one  days,  for  unlawfully 
senting  himself  from  his  sen 
After  hia  discharge  from  prison 
did  not  return  to  the  service  of 
but  went  and  worked  elsewhere, 
a  second  information  laid  against '. 
for  unlawfully  absenting  himself  £ 
the  service,  it  was  proved  to 
satisfaction  of  the  justices  that 
the  first  occasion  he  absented  h 
self  on  account  of  a  difference  v 
hia  master  as  to  the  scale  of  prk 
that  when,  after  bis  discharge  £ 
prison,  he  refused  to  return,  he 
advised  by  his  attorney  that  he 
not  bound  to  do  so ;  and  the  just 
stated  that  they  thought  it  very  j 
bable  that  he  bona  believed  what 
attorney  told  him.  Thejuiticest 
victed  him  under  the  6  Geo.  3,  c. 
for  unlawfully  absenting  hum 
and  sentenced  him  to  one  men 
imprisonment.  On  a  case  stated 
the  justices  under  the  20  A  21  1 
c.  43: — Held,  that  tbe  convict 
could  not  be  sustained. 

Per  Bollock,  C  B.,  and  Bnmt 
B.,  dubitante  Martin,  B.,  bee* 
the  defendant  in  refusing  to  ret 
appeared  to  have  been  acting  t 
fide  in  the  exercise  of  a  supp 
right. 
Per  Bollock,  C  B.,  and  Mm 


SHERIFF. 


SHIPPING. 
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B.,  dubitante  Bramicell,  B.,  because 
the  provisions  of  the  6  Geo.  8,  c.  25, 
s.  4,  relating  to  this  matter,  are  re- 
pealed or  superseded  by  the  4  Geo.  4, 
c.  34. 

Per  Pollock,  C.  B.,  and  Martin,  B., 
dissentiente  Bramwell,  B.,  because 
the  defendant  having  been  once  con- 
victed for  a  departure  with  intent  to 
leave  his  service  altogether,  could 
not  be  convicted  a  second  time  under 
the  6  Geo.  3,  c.  25,  s.  4.  Begina 
v.  Youle,  753 

SHERIFF. 

(1).  Liability  for    Sale    of   Goods 
Under  Execution  against  Bailee. 

Declaration,  that  plaintiffs  having 
bailed  and  let  to  P.  divers  waggons 
for  a  certain  term,  and  being  entitled 
to  and  the  owners  of  the  waggons 
subject  to  the  interest  of  P.,  there- 
upon, during  the  said  term  and  while 
the  plaintiffs  and  P.  were  so  inte- 
rested, the  defendant  converted  the 
same  to  his  own  use  and  sold  the 
same,  whereby  the  plaintiffs  were 
injured  in  their  title  to  the  waggons, 
and  the  same  became  lost  to  the 
plaintiffs. 

Pleas: — Fourthly,  that  the  de- 
fendant sold,  but  not  in  market  overt, 
the  waggons  as  sheriff  in  the  execu- 
tion of  a  writ  of  fi.  fa.,  and  that  at 
the  time  of  the  sale  the  defendant  had 
not  any  notice  of  the  plaintiffs'  in- 
terest in  the  waggons. — Demurrer. 

Fifthly,  that  the  defendant  seized 
and  sold  the  waggons,  not  mali- 
ciously, and  not  in  market  overt,  as 
sheriff,  Ac. ;  and  that  the  plaintiffs 
had  not  sustained  and  will  not  sus- 
tain any  damage. 

New  assignment  to  both  pleas. — 
That  defendant  converted  the  wag- 
gons by  absolutely  selling  the  plain- 
tiffs' interest  and  delivering  the 
waggons  to  divers  persons  in  pur- 
suance of  the  sale,  and  thereby  causing 
the  same  to  be  used  by  the  said  per- 
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sons  and  worn  by  such  user,  Ac. — 
Demurrer. 

Held : — First,  that  the  fourth  plea 
was  good;  but  secondly,  that  the 
plaintiffs  were  entitled  to  judgment 
on  the  new  assignment.  Re  Lan- 
cashire Waggon  Company  {Limited) 
v.  Fitzhugh,  502 

(2) .  Arrest  of  Party  privileged. 
See  Bankruptcy  (4). 

SHIPPING. 

(1).  Ship's  Husband — Evidence  of 
Appointment — Authority  of- — Ef- 
fect of  Revocation. 

The  plaintiff,  part  owner  of  a  ship, 
and  who  acted  as  ship's  husband, 
being  authorized  by  the  other  part 
owners  (of  whom  the  defendant  was' 
one),  to  repair  and  lengthen  the  ship, 
gave  verbal  orders  for  the  repairs, 
and  entered  into  a  written  contract 
with  a  ship  builder  for  lengthening 
the  ship*  Afterwards  the  plaintiff 
received  a'notice  from  the  defendant 
that  he  would  not  be  answerable  for 
any  alterations  in  the  ship.  The 
work  was  completed  and  the  plaintiff 
paid  for  it,  and  on  telling  the  de- 
fendant the  amount,  he  said  that 
"  the  ship  had  better  have  been  sold." 
The  plaintiff  having  sued  the  defend- 
ant for  his  proportion  of  the  money 
paid : 

Held: — First,  that  the  fact  of  the 
plaintiff  having  acted  as  ship's  hus- 
band was  sufficient  evidence  of  his 
appointment,  without  any  formal 
proof. 

Secondly,  that  the  authority  to 
make  the  alterations  could  not  be 
revoked  after  it  was  acted  on,  and 
that  it  was  for  the  defendant  to  prove 
that  his  notice  was  given  before  the 
work  was  commenced. 

Thirdly,  that  the  plaintiff  need  not 
produce  the  written  contract,  since 
the  work  was  done,  the  money  paid 
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under  it,  and  the  defendant,  on  being 
told  the  amount,  did  not  deny  his 
liability.    Chappell  v.  Bray,         145 

(2).  Freight— Bfect  qf  Indorsement 
of  Bm  of  Lading  to  Charterer. 

The  defendant  shipped  at  Liver- 
pool on  board  the  plaintiff's  vessel 
certain  goods,  and  the  master  signed 
a  bill  oflading  which  stated  that  the 
goods  were  shipped  by  the  defendant 
"  as  agent,"  and  were  to  be  delivered 
at  the  port  of  Colombo  "  unto  order 
or  assigns,  he  or  they  paying  freight 
for  the  goods."  Before  the  ship- 
ment, the  plaintiffs  advanced  to  R, 
on  whose  account  the  goods  were 
shipped,  4002.,  upon  an  undertaking 
by  JB.  that  he  would  indorse  to  them 
as  a  security  a  bill  of  lading  of  the 

rdfl,  wherein  the  freight  should 
payable  by  E.  in  this  country. 
The  defendant  indorsed  the  bill  of 
lading  to  E.,  who  indorsed  it  to  the 
plaintiffs  as  a  security  for  the  said 
advance  and  a  further  advance  made 
upon  an  estimate  between  the  plain- 
tiffs and  E.  of  the  value  of  the  goods 
freight  free.  E.  not  having  paid  the 
freight: — Held,  First,  that  the  de- 
fendant was  liable  under  the  bill  of 
lading  to  pay  the  freight  to  the 
plaintiffs. 

Secondlv,  that  the  18  &  19  Vict. 
c.  Ill,  did  not  vest  the  property  in 
the  goods  in  the  plaintiffs,  as  indor- 
sees of  the  bill  of  lading,  so  as  to 
deprive  them  of  their  right  to  sue 
the  defendant  for  the  freight.  Fox 
v.  Nott,  630 

STJRGEON. 
See  Medical  Act. 

STAMP. 

Effect  qf  Absence  qf. 

See  Evidence  (2). 


STATUTE  OF  LIMITATIONS. 

See  Limitations. 

STATING  PROCEEDINGS. 
See  Joint  Stock  Company  (4). 

TENDER. 

See  Lands  Clauses  Consolidation 

Act. 

TRESPASS. 

Against  Treasurer  qf  County  Court 
for  breaking  open  Office  used  for 
County  Court  purposes. 

See  County  Coitet  (2). 

VOLUNTARY  CONVEYANCE. 
See  ComFSYANOE,  Fraudulent. 

WARRANT. 
See  Commitment. 


WATERWORKS. 

Liability  for  not  keeping  Plugs  in 

Itepair. 

By  the  8  &  9  yict.  c.  cxxxv.,  s.  53, 
the  Wolverhampton  Waterworks 
Company,  at  the  request  of  the 
Commissioners  under  an  Act  for 
improving  the  town,  were  required 
to  fix  proper  fire  plugs  in  the  main 
and  other  pipes  belonging  to  the 
Company.  By  the  54th  section, 
"  the  Company  shall,  at  the  cost  and 
charges  of  the  said  Commissioners, 
from  time  to  time,  repair,  renew  and 
keep  in  proper  .order  every  s^ih  fire 
plug."  By  the  55th  section,  "the 
costs  of  such  fire  plugs  and  the  ex- 
pense of  fixing,  placing  and  main- 
taining the  same  in  repair  shall  be 
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defrayed  by  the  Commissioners." 
The  Company  having  put  down 
plugs  in  the  streets  the  Commis- 
sioners paid  for  them;  and  by  the 
54  Geo.  3,  c.  cvi.,  and  subsequent 
Acts,  the  plugs  became  the  property 
of  the  Local  Board  of  Health.  A 
horse  was  injured  by  getting  its  foot 
into  one  of  the  plugs,  the  cap  of 
which  was  broken. — Held,  that  the 
Company  and  not  the  local  Board 
was  liable  to  an  action  for  the  neg- 
lect to  repair.  Bayley  v.*  The  Wol- 
verhampton   Waterworks    Company, 

241 


(2).  Liability  of  Undertakers  for 
Diverting  Water  contrmg  to  Act 
— Measure  of  Damage* 

By  the  "  Manchester  Corporation 
Waterworks  Act,  1847,"  subject  to 
the  restrictions  and  provisions  in 
that  Act  contained,  the  corporation 
were  empowered  to  construct  a  re- 
servoir and  intercept  the  waters  of 
the  river  Etherow  for  the  purposes 
of  the  Act.  By  section  45,  they 
were  not  to  divert  the  water  of  the 
Etherow  until  a  reservoir  should  be 
completed  and  filled  with  water. 
By  section  46,  they  were  required 
to  discharge  out  of  the  said  reser- 
voir sixty  cubic  feet  per  second  for 
twelve  hours  of  every  working  day. 
By  the  "  Manchester  Corporation 
Waterworks  Amendment  Act,  1848," 
sect.  12,  in  lieu  of  sixty  cubic  feet, 
seventy-five  cubic  feet  per  second 
were  to  be  discharged.  By  section  15, 
in  case  of  any  failure,  neglect  or  de- 
fault by  or  in  consequence  of  which 
the  quantity  of  water  required  by 
that  Act  to  flow  or  be  discharged 
over  the  guage  should  not  so  flow, 
the  corporation  were  to  forfeit  50Z., 
by  way  of  penalty,  to  the  occupiers 
of  certain  mills.  And  by  section  17, 
it  was  enacted  that  it  should  not  be 
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lawful  for  the  corporation  to  use  or 
appropriate  any  water  flowing  to  the 
river  Etherow  until  they  should  have 
secured  and  commenced  to  discharge 
the  stipulated  quantity  4t  seventy- 
five  feet  per  second.  * 

The  corporation  made  a  reservoir 
which  from  engineering  difficulties 
was  never  completed,  as  required  by 
the  Act  of  1847,  or  with  the  additions 
imposed  by  the  Act  of  1848,  so  as  to 
be  filled  with  water  or  capable  of 
being  filled  with  water;  and  water 
had  not  been  discharged  therefrom 
in  the  quantity  and  manner  required 
by  the  Acts,  or  in  any  larger  quan- 
tity ;  but  in  1857  they  diverted  the 
water  of  the  Etherow  for  the  supply 
of  the  inhabitants  within  the  limits 
of  the  Acts,  and  since  that  time  have 
discharged  certain  quantities  of  water 
from  the  reservoir  during  twelve 
hours  of  every  day. 

In  I860  the  plaintiff,  a  millowner 
on  the  Etherow,  brought  an  action 
against  the  corporation.  The  decla- 
ration attained  counts  for  wrong- 
fully diverting  the  waters  of  the 
Etherow,  and  also  counts  for  not 
discharging  a  quantity  of  water  equal 
to  seventy-five  cubic  feet  per  second 
for  twelve  hours  of  every  working 
day.  The  defendants  paid  money 
into  Quirt  as  to  the  former  counts, 
and  to  the  latter  pleaded  that  they 
had  not  completed  the  reservoir  and 
works  mentioned  in  the  Act,  so  as 
to  make  it  their  duty  to  discharge 
water  at  the  rate  specified. — Held, 
that  the  plea  was  good;  that  the 
defendants  were  not  estopped  from 
setting  up  the  non-completion  of  the 
reservoir,  and  that  the  plaintiffs  were 
only  entitled  to  damages  for  the  loss 
of  the  natural  flow  of  the  waters  of 
the  Etherow,  and  not  for  the  non- 
discharge  from  the  reservoir  of  the 
seventy-five  cubic  feet  per  second. 
Waller  v.  The  Mayor,  gc.  of  Man- 
chester, 667 


£■■ 


A 


*         \ 


WILL. 

(1)  Conttrvction  of— with  reference 
to  Bate  of  WIU, 
In  Apri*1854  a  testator  devised 
as  follows^ — "  I  give  and  devise  all 
that  my  messuage  or  dwelling- ho  nee 
with  the  building*  and  lands  belong- 
ing thereto  now  occupied  by  me,  sit- 
uate at  W.  (containing  about  twenty 
acres),  together  with  the  close  of 
land  called  the  Hall  Close  (contain- 
ing about  fourteen  acres  and  a  half), 
now  occupied  by  E.  W.  as  tenant 
thereof,  and  also  the  three  cottages 
and  garden  cottage  at  W.  aforesaid, 
except  as  to  the  cottage  now  occupied 
by  my  servant  F.B.,  being  one  of  the 
above  three  cottages)  with  t  ho  orchard 
and  piece  of  ground  behind  and  ad- 
joining thereto,  containing  about  one 
acre  and  a  half,  which  I  hereby  give 
and  devise  to  the  said  F.  B.  and  to  3. 
his  wife  successively  during  their 
lives  after  the  decease  of  my  wife 
M.  II.,  and  subject  to  such  estates 
for  life,  onto  and  to  the  JJK  of  m; 
said  wife,  her  heirs  and  Signs  fo 
ever."  Previous  to  the  year  1847 
close,  called  "Townend  Close,' 
consisting  of  about  six  acres,  formed 
part  of  a  farm  belonging  to  the  tes- 
tator at  W.  In  the  year  1847  t 
railway  was  commenced,  which  was 
completed  before  the  will  was  made, 
and  which  divided  the  Townend 
Close,  separating  a  part  containing 
2  a.  0  r.  26  p.  ( which  was  claimed  in 
this  action,  and  another  piece  called 
"  The  Potato  Patch,"  containing  2  r 
35  p.  from  the  remainder  of  the  old 
Townend  Close.  After  the  forma- 
tion of  the  railway,  and  before  the 
making  of  the  will,  the  testator  took 
the  Potato  Patch  into  his  own  occu- 

Eation,  and  continued  to  bold  it  until 
is  death  in  June,  1856.  In  the 
Spring  of  1856  he  took  the  close  in 
question  into  his  occupation,  and 
continued  to  hold  it  until  his  death, 


WORE  AND  LABOUR. 

but  np  to  this  time  it  had  been  occi 
pied  by  •  tenant  with  the  rest  of  th 
farm.— Held:  First,  that  the  wor 
o"  had  reference  to  tbe  date  c 
the  will,  and  that  the  Townend  Clot 

question  would  not  pass  under 
independently  of  the  7  Wm.  4  . 
1  Vict.  e.  26. 

Secondly,  that  there  was  a  man 
feat  intention  that  the  will  shoul 
not  speak  and  take  effect  from  tb 
death  of  the  testator,  and  const 
quently  the  close  in  question  did  nt 

rss  under  the  20th  section  of  tl 
Wm.  4  &  1  Vict.  c.  26.    Hutchi, 
ton  v.  Sorrow,  5b 

(2).  Construction  ofdeviie. 
A  testator  devised  as  follows: 
"  As  to  my  real  estate  if  my  daughti 
dies  before  she  arrives  at  lawful  ag 
or  have  no  lawful  issue,  then  I  leai 
my  realproperty  to  my  brother  . 
and  D.  H.  equal  between  them,  & 
But  in  cast  my  daughter  shall  hai 
lawful  issue,  then  I  leave  the  who 
of  my  property,  real  and  personal,  1 
her  and  her  heirs,  assigns  and  ex 
cutors  for  ever."  The  daughti 
having  attained  twenty-one,  mame 
and  settled  the  property  in  questic 
on  her  husband,  but  died  withoi 
ever  having  had  a  cbdd. — Held,  th: 
on  attaining  twenty-one  she  took  i 
estate  in  fee  by  descent,  and  thi 
therefore  the  devise  to  J.  and  D.  1 
never  took  effect :  Per  Pollock,  C.  I 
Bramwell,  B.,  and  Channell,  B.,  di 
sentiente  Martin,  B.  Johnson 
Simcock  and  Jackson, 

WINDING  UP. 

See  Joint  Stock  Coupasy  (2),  (3 
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WORK  AND  LABOUR. 
Eeidence  of  Contract. 
See  Uuiluiko  .Society. 
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